This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 


at|http  :  //books  .  google  .  com/ 


-  'A 


THE 


LAW    REPORTS. 


Vnder  tha  Bnpeii&tMidaiioe  and  Control  of  the 

nroQRFOBATm  covxca,  ot  law  Bsposnsa  tos  ehouho  ahs  vales. 


upreme  Court  ot  jtutitcature. 


CASES  DETEBMD^ED  IN  THE 

QUEEN'S    BENCH    DIVISION 

AND  ON  APPEAL  THEREFROM  IN  THE 

COURT    OF    APPEAL, 

AND  DECISIONS  ON 

CEOWN    CASES    EESEEVED. 


Editoe— A.  P.  STONE,  Barrister-al'Law. 
Beportebs. 


Court  of  ^pptaX 


iSasi&niiitcs    . 

CrotDti  Cuitii  3Bititthtin 

9p9tsdi  Irom  Cauntp  Courts 
in  Hmtduitptq;  Cairnf   . 

Bxidunptcp  Cuiti 


f  f  JOHN  E.  HALL, 
J  ALEX.  MORTIMER, 
i  EDMUND  LUMLEr, 
IWM.  APPLETON, 
W.  LLOYD  CABELL, 

JOHN  SCOTT, 
EDMUND  LUMLET, 
JOHN  ROSE, 
WILLIAM  APPLETON, 
R.  B.  RUSSELL, 
W.  J.  BROOKS, 

H.  L.  ERASER, 


Barriden-al'Law. 


Barriaten'Ot'Law, 


BarriUer'Oi'Lauf* 


VOL.    XV 11. 

1886.— XLIX  &  L  VIOTOBLaE. 


LONDON: 

^riniei  anb  ^ttbliBkeb  tot  the  CotmrU  ot  IPato  l^orting 

BT  WILUAM  CLOWES  AND  SONS,  LxMmD, 

DUKE  8TEBR',  8TAMP0BD  8TEBET ;   AVD  14,  OHABDia  0B08S. 

PUBLISHING   OFFICE.   27,   FLEET   STBEET,   KC. 


1886. 


LIBRARY  HP  THE 
LELANDSl...    .         .     ^ivERSin. 


JUDGES 

OF 

THE  COURT  OF  APPEAL. 

XLIX  &  L  VIOTOBLffi!. 


Lord  Hebschell,      1   ,     ,  ^, 

^         ,^  r  Lord  Chancellors. 

Lord  Halsbury,       i 

Lord  CoLEBiDOB,  Lord  Chief  Justice  of  England. 

LoBD  EsHEB,  Master  of  the  Rolls. 

Sir   James  Hannen,  President  of  the  Probate, 

Divorce,  and  Admiralty  Division. 

Sir  Henby  Cotton, 

Sir  Nathaniel  Lindley, 

Sir  Chables  S.  C.  Bowen, 

Sir  Edwabd  Fby, 

Sir  Henby  Chables  Lopes, 


Ordinary  Judges 
of  Court  of 
Appeal. 


JUDGES 
THE  QUEEFS  BENCH  DIVISION 


OF 


THE  HIGH  OOUET  OF  JUSTICE. 
XT.TX  &  L  VICTOBL«!. 

The  lUght  Hon.  John  Duke,   Lord  Golebidge, 

Lord  Chief  Justice  of  England,  President. 
The  Hon.  Sit  William  Robert  Gbove,  Knt 
The  Hon.  Geobge  Denman. 
The  Hon.  Sir  Charles  Edward  Pollock,  Knt 
The  Hon.  Sir  William  Ventris  Field,  Knt. 
The  Hon.  Sir  John  Walter  Huddleston,  Knt 
The  Hon.  Su:  Henry  Manisty,  Knt. 
The  Hon.  Sir  Henry  Hawkins,  Knt 
The  Hon.  Sir  James  Fitzjames  Stephen,  Knt. 
The  Hon.  Sir  James  Charles  Mathew,  Knt. 
The  Hon.  Sir  Lewis  William  Cave,  Knt 
The  Hon.  Sir  John  Charles  Day,  Knt 
The  Hon.  Sir  Archibald  Levin  Smith,  Knt. 
The  Hon.  Sir  Alfred  Wills,  Knt 
The  Hon.  Sir  William  Grantham,  Knt. 

ATTOBNETS-GENEBAL  : 

Sir  Chables  Russell,  Knt. 
Sir  Richard  E.  Websteb,  Knt, 

SOLICTTOBS-GENEBAL  : 

Su-  HoBACE  Davey,  Knt 
Sir  Edward  Claeke,  Knt 


ERRATA. 


138  10  from  top 

861  4  from  top 

569  7  from  top 

596  3  from  top 

722  note  (1) 


"8.16" 

"though" 

**  no  breach  ** 

•'2P&D.189' 


Rand 

"  8.  13." 

"Jjaproan." 

"through." 

"a  breach." 

"2P.&D.  53" 


The  Mode  of  Citation  of  the  Volumes  in  the  Three  Seriea  of  the  Law  Befobtb,  com« 
mencing  January  1, 1887,  will  be  as  follows : — 

In  the  First  Series, 
34Ch.D, 


18  Q.  B.  D. 


In  the  Second  Series, 

In  the  Third  Series, 
12  App.  Cas. 


12  P.  D. 


TABLE  OF  CASES  REPORTED 


IN  THIS  VOLUME. 


A, 


PAGE 

309 

606 

212 

93 


Abdy,  Lee  v. 

Ahrbecker  v.  Frost 

Aldridge  v.  Feme 

Appleby  v.  Franklin 

Armstrong,  In  re.  Ex  parte 
Gaehrist  167 

,  In  re.    Ex  parte 

GUchrist  (C.  A.)  521 

Ascot  Gas  Company,  Macken- 
zie t'.  114 

B. 

Ballard,  WebUn  v.  122 
Barber,  In  re.  Ex  parte  Stan- 
ford (C.  A.)  259 
Barnes,  Lee  v.  77 
Bianohi  v.  Offbrd  484 
Blackburn  v.  Vigors  (C.  A.)  553 
Blackbeath  (Justices  of),  Si- 

monds  v.  765 

Blaiberg  v.  Parsons  336 

Blanchett,  Ex  parte.  In  re 

Keeling  (C.  A.)  303 
Bloomsbury    (County     Court 

Judge  of),  Eeg.  v.  788 


PAGE 

Brisco,  Harris  v.  (C.  A.)  504 

Brocklehurst    v.    Mancnester, 
Bury,  Rochdale,  and  Old- 
ham Steam  Tramways  Com- 
pany 118 
Brown,  Ex  parte.    In  re  Smith 

(C.  A.)  488 
Bryant  v.  Beading         (C.  A.)  128 
Bunch  V.  Great  Western  Bail- 
way  Company  (C.  A.)  215 
Butler  V.  Wearing  182 


C. 


97 


Casey  v.  Hellyer  (C.  A.) 

Central  Criminal  Court  (Jus- 
tices of),  Reg.  V.  598 

Chamberlain,  Marriott  v. 

(C.  A.)  154 

Cinque  Ports  (A  Justice  for 
the),  Reg.  v.  191 

City  and  County  Finance  Com- 
pany, O'Neil  V.  234 

Clarke  v.  Millwall  Dock  Com- 
pany (C.  A.)  494 

Cobb,  Furber  v.  459 

Coode  V.  Johns  714 


xU 


TABLE  OP  CASES  BEPOBTED. 


Vol.  XVII. 


PAGE 


Croydon  County  Court  (Regis- 
trar of),  Ex  parte.  In  re 
Wise  (C.  A.)  389 

Curzon,  Loughborough  High- 
way Board  v.  (C.  A.)  344 


D. 


Dandy  Bobinson  v. 
Davies  v.  Eees 
Dawes,  Ex  parte. 


341 
(C.  A.)  408 
In  re  Moon 
(C.  A.)  275 
Day  V.  Ward  703 

De  Boinville,  Williams  v.  180 

Dewsbury  Waterworks  Board 
V.  Assessment  Committee  of 
Penistone  Union  384 

Dixon  V.  Farrer  658 

Draycott  v.  Harrison  147 

Durant,  Isaacson  v.  54 


E. 


East  London  Waterworks  Com- 
pany V.  Vestry  of  St  Mat- 
thew, Bethnal  Green 

(C.  A.)  475 

Eccles  V.  Wirral  Bural  Sani- 
tary Authority  107 

Elmley  (Overseers  of).  Guar- 
dians of  Sheppey  Union  v.     364 

Essex,  Eeg.  v.  (C.  A.)  447 

Evered,  Blope  v.  338 


Facey,  Lea  v. 
Farrer,  Dixon  v. 
Feme,  Aldridge  v. 
Finch,  Howe  v. 
Fine    Art    Society   v. 
Bank  of  London 


139 
658 
212 
187 

Union 

(0.  A.)  705 
44 


Flintham  i;.  Roxburgh 
Ford  i;.  Metropolitan  and  Me- 
tropolitan District  Railway 
Companies  (C.  A.)     12 

Foster,  Pearce  v.  (C.  A.)  536 


PAGE 


Fox,  Ex  parte.    In  re  Smith  4 

Franklin,  Appleby  v,  93 

Friedeberg,  Webster  v.  (C.  A.)  736 

Frost,  Ahrbecker  v.  606 
Fryer,  Ex  parte.    In  re  Fryer 

(0.  A.)  718 
y  In  re.    Ex  parte 

(0.  A.)  718 

Furber  v.  Cobb  459 


G, 

Gaslight  and  Coke  Comj)any 
V.  Hardy  (G.  A.)  619 

Genese,  In  re.  Ex  parte  Kears- 
ley  1 

Gill)ert     v.    Corporation     of 
Trinity  House  795 

Gilchrist,  Ex    parte.     In    re 
Armstrong  167 

,  Ex    parte.     In    re 

Armstrong  (C.  A.)  521 

Goff,  Phillips  V.  805 

Goldstrom  i;.  Tallermann  80 

Gort  (Viscount)  v.  Rowney 

(G.  A.)  625 

Grant,  In  re.    Ex  parte  Whin- 
ney  (C.  A.)  238 

Great  Western  Railway  Com- 
pany, Bunch  V.  (0.  A.)  215 

Gnmwade,  Ex  parte.    In  re 
Tennent  (C.  A.)  357 


Hall  V.  London,  Brighton,  and 
South  Coast  Railway  Com- 
pany (C.  A.)  230 
Hamilton  (Dowager    Duchess 
of),  Thomas  v.  (C.  A.)  592 

,  Pandorf  v.     (C.  A.)  670 

V.  Thames  and  Mer- 
sey Marine  Insurance  Com- 
pany (C,  A.)  195 
Harding  v.  Harding  442 
Hardwick,  In  re.     Ex  parte 
Hubbard                    (0.  A.)  690 


Vol.  XVIL 


TABLE  OP  CASES  BEPOBTED. 


ziii 


PAGE 

Hardy,    Graslight    and    Coke 
Company  v.  (C.  A.)  619 

,  Morgan  v.  770 

Harris  v,  Brisco  (C.  A.)  504 

Harrison,  Draycott  v.  147 

HeUyer,  Casey  v.  (C.  A.)    97 

Hill,  Ex  parte.    In  re  Lane        74 
Holbom  Union  (Guardians  of), 
Guardians     of     Maidstone 
Union  817 

Hope  V.  Evered  338 

Hoolder  v.  Merchants'  Marine 

Insurance  Company   (C.  A.)  354 
Howe  V.  Finch  187 

Hubbard,   Ex    parte.     In    re 

Hardwick  (C.  A.)  690 

Hughes  V.  Little  204 

V.  Merrett  373 

Huxley  v.  West  London  Ex- 
tension Bailway  Company      373 


Ide,  Ex  parte.    In  re  Ide 

(C.  A.)  755 

lae 

(C.  A.)  755 

584 

54 


-,  In  re.    Ex  parte  '. 


Inge,  Parker  v. 
Isaacson  v.  Durant 


Jenkins,  Eichards  v  544 
Johns,  Coode  v.                          714 
Jones,  Newman  v.  132 
V.  Scottish  Accident  In- 
surance Company                    421 


K. 

Kattenbur^,  Seroka  v.  177 

Kearsley,  Lx  parte.    In  re  Ge- 

nese  1 

Keeling,    In    re.      Ex    parte 

Blanchett  303 

Kettle,  Sir  Eupert,  Eeg.  v.  761 
Knight,  MacdougaJl  v.  (C.  A.) 


L. 

Lambeth  County  Court  (Judge 
of),  Eeg.  V. 

Lambeth  Waterworks  Com- 
pany, Moore  v.  (C.  A.) 

Lane,  In  re.     Ex  parte  Hill 


PAOK 


96 


462 

74 

(C.  C.  E.)  359 

139 

309 

77 

204 


Latimer,  Eeg. 

Lea  V.  Facey 

Lee  V.  Abdy 

V.  Barnes 

Little,  Hughes  v, 

London,  Brighton,  and  South 
Coast  Eailway  Company, 
Hall  V.  (C.  A.)  230 

Longbenton  (Overseers  of), 
Tyne  Boiler  Works  Com- 
pany V.  651 

Loughborough  Highway  Board 
V.  Curzon  (C.  A.)  344 

Macdougall  v.  Knight  (C.  A.)  636 
McHenry,  In  re  (C.  A.)  351 

Mackenzie  v.  Ascot  Gas  Com- 
pany 114 
Madge,  Wood  v.                        373 
Maidstone  Union  (Guardians 
of)  V.  Guardians  of  Holborn 
Union                                      817 
Manchester,  Bury,  Eochdale, 
and  Oldham  Steam  Tram- 
ways    Company,     Brockle- 
hurst  V.  118 
Marriott  v.  Chamberlain  (C.  A.)  154 
Martin,  Western  Suburban  and 
Notting     Hill     Permanent 
Benefit  Building  Society  v. 


66 


(C.  A.)  609 
Mercer,  Ex  parte.    In  re  Wise 

(C.  A.)  290 
Merchants'  Marine  Insurance 

Company,  Houlder  v.  (C.  A.)  354 
Merrett,  Hughes  v.  373 

Metropolis  (Justices  of  General 
Assessment  Sessions  for), 
Eeg.  V.  394 


XIV 


TABLE  OF  CASES  EEPOBTED. 


Vol.  XVII. 


PAQE 

Metropolitan  and  Metropolitan 
District  Bailway  Companies, 
Ford  v.  (C.A.)     12 

Midland  Eailway  Company  v. 

Watton  (C.A.)    30 

Milbum,  Eodoconachi  v.  316 

MiUar  v.  Toulmin  (C.  A.)  603 

Millwall      Dock      Company, 

Clarke  v.  (C  A.)  494 

Milman,  Osborne  v.  514 

Moon,  In  re.    Ex  parte  Dawes 

(C.  A.)  275 
Moore  v.  Lambeth  Waterworks 

Company  (C.  A.)  462 

Morgan  v.  Hardy  770 

Munton  v.  Lord  Truro  783 


Newman  v.  Jones  132 

Nicholl  V.  Wheeler        (C.  A.)  101 
Norris,  Ex  parte.  In  re  Sadler 

(C.  A.)  728 


O. 


Official  Keceiver  v.  Tailby  88 

Offord,  Bianchi  v.  484 

O'Neil  V.  City  and  County  Fi- 
nance Company  234 
Osborne  v.  Milman  514 


Pandorf  v.  Hamilton      (C.  A.)  670 
Parker  v.  Inge  584 

Parsons,  Blaiberg  v.  336 

Pearce  v.  Foster  (C.  A.)  536 

Penistone  Union  (Assessment 
Committee  of),  Dewsbury 
Waterworks  Board  v.  384 

Phillips  V.  Goflf  805 

Pope,  In  re  (C.A.)  743 


Q. 

Quartermaine,  Thomas  v. 


414 


E. 

Eeading,  Bryant  v.        (C.  A.) 
Beed,  Ex  parte.    In  re  Beed 

(C.  A.) 
Bees,  Davies  v.  (C.  A.) 

Beg.   V.  Bloomsbury   County 

Court  (Judge  of)        (C.  A.) 
V.  Central  Criminal  Court 

(Justices  of) 
V.  Cinque  Ports  (a  Justice 

for  the) 

V.  Essex  (C.  A.) 

V.  Kettle  (Sir  Bupert) 

V.  Lambeth  County  Court 


(Judge  of) 

v.  Latimer         (C.  C.  B.) 

V.  Metropolis  (Justices  of 

General  Assessment  Sessions 
for) 

V.  School  Board  for  Lon- 
don (C.  A.) 

V.  Shingler 

V.  Shurmer        (C.  C.  B.) 

v.  Southampton  (Inhabi- 


PAOB 

128 

244 
408 

788 

598 

191 
447 
761 

96 
359 


tants  of  the  County  of) 

V.  Stroulger       (C.  C. 

Bichards  v.  Jenkins 


R) 


394 

738 

49 

323 

424 
327 
544 
341 
316 

625 
44 


Bobinson  v.  Dand 
Bodoconachi  v.  Milbum 
Kowney,  Viscoimt  Gort  v. 

(C.  A.) 
Bozburgh,  Flintham  v. 


S. 


Sadler,  In  re.   Ex  parte  Norris 

(C.  A.)  728 
St   Mathew,    Bethnal    Green 

(Vestry  of),  East    London 

Waterworks  Company  v. 

(C.  A.)  475 
School  Board  for  London,  Beg. 

V.  (0.  A.)  738 

Scottish    Accident    Insurance 

Company,  Jones  v.  421 

Seroka  v.  Kattenburg  177 


Vol.  XVIL 


TABLE  OF  OASES  BEPOBTED, 


XV 


Sheppey  Union  (Guardians  of) 

V.  Overseers  of  Elmley  364 

Shingler,  Reg.  v.  49 

Shurmer,  Reg.  v.       (C.  C.  R.)  323 
Simonds  v.  Justices  of  Black- 
heath  765  I 
Smaloage  v.  Tonge        (C.  Ai.)  644 
Smith,  In  re.   Ex  parte  Brown  i 
(C.  A.)  488  ' 

,  In  re.    Ex  parte  Fox         4 

Southampton   (Inhabitants   of 

the  Ciounty  of),  Reg.  v,  424 

Stanford,   Ex    parte.      In    re 

Barber  (C.  A.)  259 

Stroulger,  Reg.  v.      (C.  C.  R.)  327 


T. 


Tailby,  Official  Receiver  v.  88 

Tallerman,  Goldstrom  v.  80 

Tennent,    In    re.      Ex    parte 

Grimwade  (C.  A.)  357 

Thames  and    Mersey  Marine 
Insurance  Company,  Hamil- 
ton V.  (C.  A.)  195 
Thomas  v.  Dowager  Duchess  of 
Hamilton                    (C.  A.)  592 

V.  Quartermaine  414 

Tonge,  Smalpage  v.  (C.  A.)  644 
Toulmin,  Millar  v.  (C.  A.)  603 
Trinity    House     (Corporation 

of),  Gilbert  v.  795 

Truro  (Lord),  Munton  v.  783 

Tyne  Boiler  Works  Company 
v.  Overseers  of  Longbenton    651 


U. 


PAGB 


Union  Bank  of  London,  Fine 
Art  Society  v.  (C.  A.)  705 

V. 

Vigors,  Blackburn  v.     (C.  A.)  553 

W. 

Ward,  Day  v.  703 

Watton,     Midland      Railway 

Company  v.  (C.  A.)    30 

Wearing,  Butler  v.  182 

Weblin  v.  Ballard  122 

Webster  v.  Friedeberg  (C.  A.)  736 
West  London  Extension  Rail- 
way Company,  Huxley  v.       373 
Western  Suburban  ana  Net- 
ting Hill  Permanent  Benefit 
Buuding  Society  v.  Martin      66 

v. 

Martin  (C.  A.)  609 

Wheeler,  NichoU  v.       (C.  A.)  101 
Whinney,  Ex  parte.      In  re 

Grant  (C.  A.)  238 

Williams  v.  De  Boinville  180 

Wirral  Rural  Sanitary  Autho- 
rity, Eccles  V.  107 
Wise,  In  re.    Ex  parte  Mercer 

(C.  A.)  290 
,  In  re.     Ex  parte  Regis- 
trar   of    Croydon    County 
Court  (C.  A.)  389 
Wood  V.  Madge  373 


TABLE  OF  CASES  CITED. 


Adams  v,  Ghnne 

Agrell  V.  London  and  North.  Western) 
Railway  Company     .  .  ,) 

Allen  V.  Papworth 
Allum  V.  Dickinson 
Amherst's  Trusts,  In  re 
Andrews  v.  Mayor  of  Ryde 
Anglo-Italian  Bank  v.  Davies    • 
Anon.  .... 

Appleton  V.  Chapel  Town  Paper  Com-) 


PAQS 

lCr.&M.380  .  .    496 

34L.T.(N.S.)134,n.  .     218 

lVe8.Sen.163  .  .     534 

9Q.B.D.  632  .  .     213 

Law  Rep.  13  Eq.  461 .         278,  283 
Law  Rep.  9  Ex.  302  .  .     142 

9Ch.D.276   .      746,746,747,748 
T.  B.  22  Hen.  6,  p.  36  .508 


pany 
Arnold  v.  Cheque  Bank 
Atkinson  v.  Bell 
Attomey-Qeneral  v.  Barker 

•  V,  Bradlaugh . 


•J 


don 


V.  Churchill  . 

V.  Constahle  . 

V,  Corporation  of  Lon-I 

_l-*.Bme«on   '.  . 

V.  Gaskill      . 

V.  Siddon 

to  the  Prince  of  Wales) 

V,  Crossman  .  .  .  . ) 

Austerberry  v.  Corporation  of  Oldham  . 

Aymar  v.  Astor  .  .  .  < 


45  L.  J.  (Ch.)  276 

1  C.  P.  D.  578 
8  B.  &  C.  277 
Law  Rep.  7  Ex.  177 
14  Q.  B.  D.  667 

8  M.  &  W.  171 
4  Ex.  D.  172  . 

2  M.  &  G.  247 

10  Q.  B.  D.  191 
20  Ch.  D.  519 
lCr.&J.220 


.     632 

708,  712 

•     497 

.     662 

.     345 

660,  662,  668 

660,663 

105, 160 

103, 104 
.  158 
.     137 


Law  Rep.  1  Ex.  381     660,  662,  664 

29  Ch.  D.  750  .  35,  37,  38,  42 

6  Cowen's  Reports  Supreme 
Court,  New  York  266         .    683 


B. 


Baines  v.  Bromley 

Baker  v.  Mayor  of  Portsmouth  . 

Banner,  Ex  parte.    In  re  Eeyworth 

Barford  v.  Street 

Barker  v.  Hollier 

Barling  v.  Bishopp 

Bartlett  v.  Baker 

Barton  v.  Wolliford 

Bathurst  (Borough  of)  v,  Macpherson 

Bayley  v.  Great  Western  Railway  Com- 
pany 
Vol.  XVII.— Q.  B.  D. 


i 


6  Q.  B.  D.  691 

.    608 

3  Ex.  D.  4, 157 

33,38 

Law  Rep.  9  Ch.  379 

.     183 

16Ves.l36  . 

.     524 

8  M.  &  W.  513 

.    376 

29  Beav.  417 

295,  298 

3H.&C.153 

.     799 

Comb.  56       . 

.     684 

4  App.  Cas.  266 

.463,471,474 

26  Ch.  D.  434 

16 

xviii 


TABLE  OP  CASES  CITED. 


Vol.  XVII. 


Bayley  v.  Wolyerhampton  Waterworks) 
Company      .  .  .  .| 

Beckett  v.  Midland  Railway  Company    . 

Belcher  v.  Patten 

Belding  v.  Read  ... 

Bellamont's  (Lord)  Case 

Benbow  v.  Low 

Bergheim  v.  Great  Eastern  Railway  Co.  . 

Biddell  v,  Leeder 

Bird  V.  Crabb    .... 

Blackmore  v.  Vestry  of  Mile  End  Old) 
Town  .  .  .  .) 

Blanchett,  Ex  parte 

Booth  V,  Briscoe 

Bouchard,  Ex  parte.    In  re  Moojen 

Bournemouth  Commissioners  v.  Watts  . 

Bradlaugh  v.  Clarke 

V,  De  Rin     . 

V.  Newdegate 

Breslauer  v.  Brown 

Brice  v,  Baimister 

Brittain  v,  Einnaird 

Britton  v.  Ghreat  Western  Cotton  Com-^ 
pany 

Brooke  v.  Pearson 

Brooks  V.Courtney 

Brown  v.  Wales 

Browne,  In  re.    Ward  v.  Morse 

V,  Lord  Granville 


6  H.  &  N.  241 

Law  Rep.  1  C.  P.  241 

6C.  B.  608   . 

3  H.  &  C.  955 

2Salk.  625   .        660, 

16  Ch.  D.  93 

3  C.  P.  D.  221 

1  B.  &  C.  327 

30  L.  J.  (Ex.)  318 

9  Q.  B.  D.  451 


Bruce,  In  re      . 

Buccleuch  (Duke   of)  v.   Metropolitan) 

Board  of  Works         .  .  .J 

Buck  V.  Robson 
Buller  V.  Fisher 
Buron  v,  Denman 
Bursill  V,  Tanner 
Butcher  v.  London  and  South  Western) 

Railway  Company     .  •  .  f 


17  Q.  B.  D.  303 

2  Q.  B.  D.  496   631 

12  Ch.  D.  26 
14  Q.  B.  D.  87 
8  App.  Cas.  354 
Law  Rep.  3  C.  P.  538 
11  Q.  B.  D.  1 

3  App.  Cas.  672 
3  Q.  B.  D.  569 
1  B.  &  B.  432 

Law  Rep.  7  Ex.  130 

27  Beav.  181 
20  L.  T.  440 
Law  Rep.  15  Eq.  142 
23  Ch.  D.  377 

1  Harr.  &  Woll.  270 

2  Cr.  &  J.  436 

Law  Rep.  5  H.  L.  418 

3  Q.  B.  D.  686 
3  Esp.  67 
2  Ex.  167   . 

13  Q.  B.  D.  691 

16C.B.  13  . 


FAGS 

.  464 

.   15 

548,  551 

90,  92,  93 

663,  665,  666 

.  168 

218,  222,  223 

.  409 

545,  550 

468,  471 

.  757 

633,  634,  635 

.  184 

.  108 

.  669 

312,  314 

505,  508,  511 

.  782 

90,444 

.  378 

.  417 

.  279 
124,  415 
.  103 
.  632 
.  665 
57,  58,  61 

16,  449,  451 

.   90 

.  672 

660,  663 

.  150 

218,  222 


0. 


Cain  V.  Adams  . 

.     5  L.  J.  (K.B.)  252      .          627,630 

Caledonian  RaUway  Company  v  .Walker's^  7  App.  Cas.  276     15, 16,  20,  23,  28, 

Trustees 

.}                                                     449 

Callo  V.  Brouncker 

.     4C.&P.618             .            .     538 

Calvin's  Case     . 

j  Coke  Rep.  part  vii.  46       55,  56,  57, 
•i                                  59,62,03,64,65 

Cammell  v.  Sewell 

.     5H.&N.728                        .     310 

Campbell,  Ex  parte 

•     15Q.B.D.  213          .             .     258 

Canadian  Oilworks  Corporation 

v.  Hay 

.     W.N.  1878, 107         .             .     646 

Cann  v.  Facey  . 

.     4A.&E.  68               .             .     376 

Capel  V.  Powell 

.     17  C.  B.  (N.S.)  748    .             .     178 

Came  v.  Brice  . 

j  7  M.  &  W.  183     544,  545,  546,  547, 
548,549,550 

Catt  v.  Tourle  . 

.     18W.R.966             .             .     104 

Chard  v,  Jervis 

.     9Q.B.  D.  178                         .     721 

Charrington  v.  Witherby 

.     23  Sol.  Journ.  230      .             .     646 

Vol.  XVII. 


TABLE  OF  CASES  CITED. 


six 


"•1 
Lon> 


Chartered  Mercantile  Bank  of  India 

Netherlands  India  Steam  Navigation 

Company 
Chasca,  The      . 
Chase  v.  Goble  . 
Chatfield  v.  Sedgwick 
Chidley  v.  West  Ham 
Citizens  Insurance  Company  v.  Glasgow 
City  Glasgow  Union  Railway  Company) 

V,  Hunter      .  .  .  .  f 

Clarke  v.  Spence 
Gayards  v,  Dethick 
Clements  v.  Matthews   . 
Gifford  V.  Hoare 
Close,  Ex  parte 

Coe  V.  Wise      .... 
Cohen  v.  South  Eastern  Railway  Com-) 

pany  .  .) 

Cole  V.  Sherard. 
Collins  V.  Paddington  Vestry     . 

w.  Welch 

Condy  v.  Le  Cocq 

Conolan  v.  Leyland 

Consolidated  Credit  Corporation  v.Gosney 

Cook  V.  Ipswich  Local  Board     . 

v.  Montagu 

Cooper  V.  Booth 

V.  Whittingham 

Coverdale  v.  Charlton 
Craw  V.  Ramsey 
Cripps  V.  Judge 
Crisp  V,  Bunbury 
Crosse  v.  Raw   . 
Crossley  v.  Ellworthy 
Crush  V.  Turner 
Cullen  V.  Butler 
Cunningham  &  Co.,  In  re 
Gorties  v.  Jacobs 
CoBsonB  V.  Skinner 


10  Q.  B.  D.  521 


PAOS 


671 


Law  Rep.  4  A.  &  E.  446  .  671 
2  Man.  &  Gr.  930  *  645,  548,  550 
4C.  P.  D.459  .  .     608 

32  L.  T.  486  .  .  654,  657 

9  Missouri  State  Reports,  407     197 

Law  Rep.  2  H.  L.,  So.  78     449,  457 


4  Ad.  &  E.  466 

12  Q.  B.  439 
11  Q.  B.  D.  808 
Law  Rep.  9  C.  P, 

14  Q.  B.  D.  386 

5  B.  &  S.  440 

2  Ex.  D.  253 . 

11  Ex.  482  . 
5  Q.  B.  D.  368 
5  C.  P.  D.  32 

13  Q.  B.  D.  207 

27  Ch.  D.  632 
16  Q.  B.  D.  24 
Law  Rep.  6  Q.  B.  451 
Law  Rep.  2  Q.  B.  418 

3  Esp.  135     . 

15  CL  D.  501 

4  Q.  B.  D.  104 
Vaughan,  274 
13  Q.  B.  D.  583 
8Bing.  394  . 
Law  Rep.  9  Ex.  209 
Law  Rep.  12  Eq.  158 
3  Ex.  D.  303 . 

5  M.  &  S.  461 

28  Ch.  D.  682 
16L.T.574. 
11  M.  &  W.  IGl 


495,  498 

.  417 

.   91,  92,  93 

362.     .   15 

694,  695,  696,  700 

.  799 

218,  223 

645,646 
.  763 
.  375 

134, 138 
.  170 

269,  337 
.  110 
.  588 
.  339 
.  379 
.  478 
.  56 
127,415,418 
.  68 
.  213 

296,  298 
.     233 

202,  672 

695,  696 
.  545 
.     538 


D. 


Dale  v.  Hall      . 

Dalrymple  v.  Leslie 

Dare  Valley  Railway  Company, 

Daubney  v,  Shuttleworth 

Dayidson  v.  Burnand 

Dayies  v.  Harvey 

V.  Underwood 

Davis  v.  Burton 


D'Epineuil,  In  re  Count 
D'Hormusgee  r.  Grey 
De  Silvale  v.  Kendall 
Dearie,  Ex  parte 
Denton  v.  Strong 
Devaux  v.  J'Anson 


In  re 


lWas.281  . 

683,  686 

8  Q.  B.  D.  5  . 

.  103 

Law  Rep.  4  Ch.  554  . 

.  115 

lEx.D.63  . 

•  181 

Law  Rep.  4  C.  P.  117 

.  197 

Law  Rep.  9  Q.  B.  433 
2H.&N.570 

.  137 

.  780 

10  Q.  B.  D.  414 

.  269 

11  Q.  B.  D.  537  82, 83, 87, 206, 209 

20  Ch.  D.  758 

90,  92,  93 

10  Q.  B.  D.  13 

632,634 

4M.&S.37.   •   . 

.  322 

14  Q.  B.  D.  184 

.  305 

Law  Rep.  9  Q.  B.  117 
5  Bing.  N.  C.  519   . 

.  116 

197,203 

zz 


DewBbuiy  and  Heckmondwike  Water-] 
works  Board  v.  Assessment  Committee  [ 
of  Penistone  Union   .  .  . ) 

Diamond  v.  Sutton 

Dicker  v,  Angerstein 

Dillon  V.  Cunningham 

Dixon,  Ex  parte 

V.Sadler 

Doe  d.  Auchmuty  v.  Mulcaster 

d,  Stansbury  v.  Arkwright 

d.  Thomas  v.  Acklam 

Doyle  V,  Kaufman 

Durham,  In  re  . 

Dutton  V.  Atkins 


;es  cited. 

VbL.XVIL 

PAOK 

16  Q.  B.  D.  585 

•     740 

Law  Rep.  1  Ex.  130 

594,  595,  697 

3  Ch.  D.  600  . 

.336 

Law  Eep.  8  Ex.  23 

.     149 

13  Q.  B.  D.  118 

.     268 

5  M.  &  W.  405 

.     197 

6  B.  &  C.  771 

67,  61 

5  C.  &  P.  675 

.      67 

2  B.  &  C.  779 

66,  57,  60 

3  Q.  B.  D.  7  . 

646,648 

16  Ch.  D.  623 

.     250' 

Law  Rep.  6  Q.  B.  373 

192, 198 

K 

Eade  v,  Jacobs 

East  and  West  India  Docks  and  Bir- 
mingham Junction  Railway  Company 
V.  Cfattke 


Edwards  v,  English 
-  v.  Martyn 


Emanuel  v.  Bridger 
Emmanuel,  Ex  parte     . 
Evans,  Ex  parte.    In  re  Watkins 
Eyston,  Ex  parte 


3  Ex.  D.  335 
3  Mac.  &  a.  155 
j  7E.&B.564 


158, 165 
.      IS 


545,  546,  548,  549, 
550,  661 

17  Q.  B.  693  .  .  .     149 

Law  Rep.  9  Q.  B.  286  .184 

17Ch.D.35.  .  .        2 

13  Ch.  D.  252  .  745, 747 

7Ch.  D.145.  .  .     279 


F. 


Field  V.  Sowle  . 
Fillieul  V,  Armstrong    . 
Findon  v.  Parker 
Fisher  v,  Prowse 

Fitzherbert  v.  Mather  . 

Fleetwood  v.  Finch 

Fletcher  v.  Erell 

Forbes  v.  Lea  Conseryancy  Board 

Foster  v.  Edwards 

Fowler  v.  BarStow 

Frayes  v.  Worms 

Freeman  v.  Pope 

Fuller  V.  Abbott 


4Ru8s.  112   .  .  .534 

7A.  &E.  557  .  .538 

11M.&W.  675  .     508 

2B.&S.  770  .  .     466 

1  T.  R.  12    563,  564,  666,  668,  573, 
576,  576,  677,  680 


2  H.  Bl.  224  . 
42  L.  J.  (Q.B.)  55 
4  Ex.  D.  116 
48  L.  J.  (Q.B.)  767 
20  Ch.  D.  240 
19  C.  B.  (N.S.)  159 
Law  Rep.  5  Ch.  538 
4  Taunt.  106 


784 

638 

799 

129, 131 

594,  596,  597 

.     322 

295,  296,  297 

.     409 


G. 

Gadsden  v,  Barrow 

Gambrell  v.  Earl  of  Falmouth 

Garrigues  v.  Coxe 

GaskSl  V.  King 

Gayford  v.  Moffat 

Geddis  v.  Proprietors  of  Bann  Reseryoir. 


9  Ex.  514      545,  548,  549,  550,  561 
5A.  &E.  403  .  .     627 


I  Binney,  592 

II  East,  165  . 
Law  Rep.  4  Ch.  133 
3  App.  Cas.  430 


687 

409 

14 

119 


YouXVIL 


TABLE  OF  CASES  CITED. 


zzi 


Gibson  v.  Major  of  Preston 
GSsboum  V,  Hurst 
Gilman  v,  Elton 

Gladstone  v.  King 

Gledstanes  v.  Allen 

Glyn,  Ex  parte 

Glyn,  Mills,  &  Co.  v.  East  and  West) 
India  Dock  Company  .  . ) 

Godfrey  v.  Harben 

Good  v.  London  Steamship  Owners  Asso- 
ciation 

Goodwin  v.  Bobarts 

Green  v,  Sogers 

V.  Stevens 

Griffiths  V.  Dudley 

V.  Gidlow 

v.  Jones 

V.  Eynaston    . 

Grumbrecht  v.  Parry     . 


PAQI 

Law  Rep.  6  Q.  B.  218  472,  473 

lSalk.249    .  .497,498,602 

3B.&B.  76.  •  .     496 

1  M.  &  S.  35        663,  664,  666,  667, 
568,  570,  574,  576,  677,  680 
12C.B.  202.  .  .     319 

1M.D.&D.29        .  .286 


7  App.  Cas.  591 

.  708 

13  Ch.  D.  216 

.  524 

Law  Rep,  6  C.  P.  663      •  197 

1  App.  Cas.  476 

707,  708,  710,  711 

712 

2  C.  &  K.  148 

.  646 

2  H.  <S^  N.  146 

.  546,  650,  661 

9  Q.  B.  D.  357 

.  416 

3  H.  &  N.  648 

.  124 

2  C.  M.  &  R.  333 

.  630 

2  Tyrw.  767  . 
32  W.  R.  658 

627,  630 

.  160 

Hack  V.  London  Provident  Building  So- 1 
ciety  .  .  •  .) 

Hadley  v.  Baxendale     • 


Hagget  v.  Giles 
HaBlv.  < 


.  Corporation  of  Bootle     . 
•  V,  Trunuin,  Hanbury,  &  Co. 
HaUas  v,  Bobinson 
Hailing,  Ex  parte.    In  re  Haydon 
Hamilton  v.  Johnson    . 
Hammersmith    Railway    Company    v,) 
Brand  .  .  .  ,) 

Hammond  t;.  Hocking  . 
Hanberrie's  Case.    See  Holiday  v.  Hicks 
Hardwick,  In  re 

Harris'  Case     .... 
Hart  V.  Minors .  .  .  . 

Hatton  V.  Haywood  A 

Hazard's  Administrator  v.  New  England) 
Marine  Insurance  Company   .  . ) 

Headington  Union  v.  St.  Olave's  Union  . 
Heatley  v.  Thomas 
Hellawell  v,  Eastwood  . 
Heske  v.  Samuelson 

Hesketh  v.  Local  Board  of  Atherton      .  { 


Hetherington  v,  Groome 

Hewitt,  In  re    . 
Hicks  V.  Shield 
Higgons  V,  Burton 
Higinbotham  v.  Holme 
Hill  V.Edward. 


23Ch.D.103 

71,  611 

9  Ex.  341   . 

.  320 

2  Roll.  Abr.  49 

.  286 

44L.T.(N.S.)873  . 

.   34 

29Ch.  D.307 

106, 106 

16  Q.  B.  D.  288 

i    267 

7  Ch.  D.  157  . 

.  184 

5  Q.  B.  D.  263 

.  604 

Law  Rep.  4  H.  L.  171  449,  464 

12Q.B.  D.  291  .  .      82 

Cro.  Eliz.  661  .  699, 601 

12Q.B.D.148  .  .     617 

Noy,  128       .  .  699,601 

2Cr.&M.  700  .  .     443 

Law  Rep.  9  Ch.  229     744,  745,  748, 

761 


8  Peters,  567 


678,  679 


13Q.B.  D.  293  .  .     819 

16Ve8.  696  .  170,623,634 

6  Ex.  295      .  .  .666 

12  Q.  B.  D.  30      126,  416,  418,  420 
Law  Rep.  9  Q.  B.  4    .  36,108,109, 

111,  112 

13  Q.  B.  D.  789   206,  210,  260,  261, 

263, 267 
16Q.B.D.169  .  .     240 

7E.  &B.  633  .  .     323 

26  L.  J.  (Ex.)  342     .  .     699 

19Ves.88     .  .  278,279 

W.  N.  1886,  32         .  213,  214 


xxu 


TABLE  OP  OASES  OITED. 


Vol.  XVn. 


Hinchliffe  v.  Earl  of  Kinnoul     . 
Hodkinson  v,  London  and  North  Western) 
Railway  Oompany     .  .  .  f 

Holdemess  v.  Rankin    . 
Holland  v.  Hodgson 
Hollins  V.  Fowler 
Holmes  v,  Olarke  •  • 


V,  Groring 

Holroyd  v.  Marshall 

Holt  V.  Gkislight  and  Ooke  Oompany 

Hornby  v.  Cardwell 

Hosking  v.  Philips 

Hu^ins,  Ex  parte 

Hughes  V,  Wells 

Hulme  V.  Tenant 

Hmiter  v.  Potts 
Hutley  V.  Hutley 


6  Bing.  N.  C.  1 

U  Q.  B.  D.  228 

2DeJ.F.&G.268  . 
Law  Rep.  7  C.  P.  328 
Law  Rep.  7  H.  L.  757 

6  H.  &  N.  349 

7  H.  &  N.  937 

2  Bing.  76     . 

10  H.  L.  0.  191         90, 
Law  Rep.  7  Q.  B.  728 

8  Q.  B.  D.  329 

3  Ex.  182      . 
21  Oh.  D.  85 

9  Hare,  749    . 

1  W.  &  T.  L.  0.  5th  ed. 

4  Oamp.  203 

Law  Rep.  8  Q.  B.  112 


PAOS 

.       15 

.     218 

.  497 
.  655 
.     707 

124, 127 
.  415 
.  14 
92,  443,  444 
.  449 
.  782 
.  779 
.     525 

523,  534 

536       523, 

534 

678,  687 
.     508 


Indermaur  v.  Dames 
Ingleby  v.  Swift 


IngUs  V,  Trustees  of  the  SaQor's  Snug)  3  p^^^  ^  g  ^  ^^^ 


Harbour 
Ings  v.  London  and  South  Western  Rail 

way  Oompany 
Isaacs,  Ex  parte 
Ives,  In  re.    Ex  parte  Addington 


Law  Rep.  2  0.  P. 
10  Bing.  84 


311 


j  Law  Rep.  4  C.  P.  17 

9  Oh.  D.  271  . 
16  Q.  B.  D.  665 


415 
286 


231,  233 

.     352 
.     148 


Jackson  v.  Isaacs 
Jenner  v,  Jenner 
Jephson  v.  Riera 
Johnson  v.  Oallagher     . 

v.  Mills 

Jones,  Re.    Eyre  v,  Oox 

v.  Ourling 

V.  Festiniog  Railway  Oompany 

V.  Harris 

V.  Monte  Video  Gas  Oompany 

V.  Mayor  of  Oarmarthen  , 

Joselyne,  Ex  parte.    In  re  Watt 
Joule  V.  Jackson 


3  H.  &  N.  405 
Law  Rep.  1  Eq.  361 
3  Knapp,  P.  0.  130 
3  D.  F.  &  J.  494 
Law  Rep.  3  0.  P.  22 
46  L.  J.  (Oh.)  316 
13  Q.  B.  D.  262 
Law  Rep.  3  Q.  B.  733 
Law  Rep.  7  Q.  B.  157 
5  Q.  B.  D.  566 
8  M.  &  W.  605 
8  Oh.  D.  327 
7  M.  &  W.  450 


.     322 

279, 286 

57,  58,  61 

523,  533 

.     632 

.     646 

376,  378,  379 

.     119 

.       75 

103, 104, 105 

783,  786 

183,  384, 185 

.     497 


K. 


Kaltenbach  v.  Lewis     . 

Kay  V,  Wheeler 

Kekewich  v.  Manning  . 

Kellett  V.  Local  Board  of  Health  of  Tran- 


10  App.  Oas.  617        .  .     600 

Law  Kep.  2  0.  P.  302.  671, 683,  689 
lDeG.M.<fcG.  176.  .     444 

.     116 


I  34  L.  J.  (QJB.)  87 


Vol.  XVII. 


TABLE  OP  OASES  OITED. 


xxiii 


Kent  V.  Worthing  Local  Board  . 

Eerrison  r.  Cole 

Eeynsham  Blue  Lias  Lime  Company  v. 

Barker  .  .  .       " 

Kirk  V.  The  Queen 
Knight  V.  Browne 


PAGE 

10  Q.  B.  D.  118    463,  464,  467,  468, 

470,  472,  473,  474,  475 

8  East,  231    .  ,  409,410 

H  2  H.  &  C.  729  .  421,  422 

.     Law  Rep.  14  Eq.  558.  .     798 

.     30  L.  J.  (N.S.)  (Ch.)  649        .     279 


Lacy  t;.  Osbaldiston 

Lainc  v.  Overseers  of  Bishopwearmouth 

Lambe  v.  Orton 

Lambton,  Ex  parte.    In  re  Lindsay 

Lane  v.  Cotton  .... 

Laurie  v.  Douglas 

Laveroni  r.  Drury         .  .  | 

Lax  V.  Corporation  of  Darlington 
Lazarus  v.  Andrade 

Leach  v.  South  Eastern  Railway  Com-) 
pany  .f 

Leatham  v.  Amor 

Lebel  v.  Tucker 


8C.  &P.  80  .  .     538 

3  Q.  B.  D.  299  .  654,  655,  657 

IDr.  &Sm.  125         .  .     444 

Law  Rep.  10  Ch.  405  .  .     495' 

ILd.  Raym.  646        .  .     799 

15M.&W.  746         .  .     672 

8  Ex.  166     671,  680,  681,  683,  687, 

689 
5Ex.  D.  28   .  .  .415 

5C.  P.  D.318  .  .       91 


•{ 


Lewis  V,  Cardiff  Urban  Sanitary  Autho>V 
rity  .  .  .  .J 

V.  Levy 

Lindsay  v.  Cundy 

Linton  v,  Linton 

London  Chartered  Bank  of  Australia  v,) 
Lempriere     .  .  .  .) 

Lord  V.  Lee       .... 

Lovell  V.  London,  Chatham  and  Dover) 
Railway  Company     .  .  .  f 

Lowe  V.  Blakemore 

Lund  V.  Campbell 


34  L.  T.  (N.S.)  134 

47  L.  J.  (Q.B.)  581 
Law  Rep.  3  Q.  B.  77 

47  L.  J.  (M.C.)  101 

E.  B.  &  E.  537 
1  Q.  B.  D.  348 
15  Q.  B.  D.  239 

LawRep.  4P.C.  572. 

Law  Rep.  3  Q.  B.  404 

46  L.  J.  (Q.B.)  476    . 

Law  Rep.  10  Q.  B.  485 
14  Q.  B.  D.  821 


218,  223 

.      91 

311,  312,  314, 

315 

.     108 

639,  642,  643 

599,  601 

720,  724,  726 

170,  523 

.     116 

.     218 

.     183 
607,608 


M. 


i 


McArthur  v.  Sears 

McCarthy    v.    Metropolitan    Board 
Works 

McCombie  v.  Davies 

Macey  v.  Metropolitan  Board  of  Works . 

Magnin  v.  Dinsmore 

Mansell  v,  Feeny 

Markham  v.  Cobb 

Marsden  v.  Lancashire  and  Yorkshire^ 
Railway  Company     .  .  ./ 

V.  Meadows 

Marseilles  Extension  Railway  and  Com- 
pany, Smallpage's  and  Brandon's 
Cases  .  •  « 

Mason  v,  Brentini 


21  Wendell  (New  York)  190  .     672 
Law  Rep.  7  C.  P.  508,  and  7 

H.  L.  243  .  15, 18,  21,  26,  27,  28 
6  East,  538    .  .  .712 


33  L.  J.  (Ch.)  377 
62  New  York  Rep.  35 
2  J.  &  H.  320 
Sir  W.  Jones,  147 

7  Q.  B.  D.  641 

7  Q.  B.  D.  80 

30  Ch.  D.  598 

15  Ch.  D.  287 


.  449 

.  320 

.  103 

.  94 

.  375 

694,  695 

.  311 

.  627 


•( 


XXIV 


Master  v.  Miller 
Maullin  v.  Rogers 
Mayd  v.  Field  . 
Meager  v.  Fellew 
Meek  t;.  Kettlewell 

Melville  V.  Stringer 

Mersey  Docks  v.  Cameron 

Mersey  Docks  and  Harbour  Board  vA 

Overseers  of  Llaneilian  .  ./ 

Mersey  Docks  Trustees  v.  Gibbs 
Metropolitan  Bank  v.  Fooley  . 
Metropolitan  Board  of  Works  v.  Over-) 

seers  of  West  Ham    .  .  .  f 

Metropolitan  Railway  Go.  v,  Wright 
Middleton  t;.  Simpson   . 
Miles  V.  Furber 
Milissich  v.  Lloyds 
Moore,  Ex  parte 
Morrison  v.  Glover 

Mors  V.  Slew    .... 
Moyce  v.  Newington     . 
Muirhead,  Ex  parte 
Mulkem  v.  Lord 
Mullins  V,  Gollins 
Mxmicipal  Permanent  Investment  Build-^ 

ing  Society  t;.  Kent  .  .  .  / 

Muspratt  v,  Gregory     .  .  A 

Myers  v,  Defries 

v.  ■ 

V.Elliott 


ES  CITED. 

Vol.  XVn. 

PAGB 

4T.R340  . 

.      510 

W.  N.  1886, 104 

•     181 

3  Ch.  D.  587 . 

170,  5£3 

14  Q.  B.  D.  973 

.     148 

1  Hare,  464  . 

.     446 

13  Q.  B.  D.  392       83,  87,  206,  209, 

260,  261,  263,  265 

11  H.  L.  443. 

.     799 

14  Q.  B.  D.  770 

740,  798,  800 

LawRep.  1H.L.93, 

.     799 

10  App.  Gas.  210 

.     508 

Law  Rep.  6  Q.  B.  193 

.     739 

11  App.  Gas.  152 
5  G.  P.  D.  183 

.     737 

.      46 

Law  Rep.  8  Q.  B.  77  , 

.     497 

46  L.  J.  (CP.)  404 
14Q.B.D.627 

.     637 

.     358 

4  Ex.  430      . 

70,  71,  611 

3  Keb.  73      . 

.     684 

4  Q.  B.  D.  32 

.     599 

2GkD.22     .      720,721,723,725 

4  App.  Cas.  182 
LawRep.  9Q.  B.  292 
9  App.  Gas.  260       6S 

70,71 
.     137 

1,  71,  610,  611, 

612,  613,  618 

1  M.  &  W.  633    496,  497,  498,  501, 

503 

5  Ex.  D.  180. 

.     632 

4  Ex.  D.  186. 

.     375 

16  Q.  B.  D.  526 

206,  211 

N. 


5  Sim.  555     . 
15Gh.D.42. 


7  Q.  B.  D.  374 


Nail  v.  Punter  . 

National  Mercantile  Bank,  Ex  parte 

New  Zealand  and  Australian  Land  Com-) 

pany  v,  Watson         .  •  . ) 

Newall  V.  Telegraph  Construction  Com-j  j^^^  ^      g  j,     ^gg 

pany  .  .  .  ./  ^'       ^' 

Nicolson  V.  Mounsey     .  .  .15  East,  384  . 

Northam  Bridge  and  Roads  Company  vA 

London   and   Southampton   Railway  >  6  M.  &  W.  428 

Company      .  .  .  .) 

Norton  v.  Turvill  .  .  .     2  P.  Wms.  144 

Nugent  v.  Smith  .  .  .     1  C.  P.  D.  437 


533 
75 

599 

104 
799 

34 

534 
672 


o. 


Ogden  v.  Benas 

Ormerod  v,  Todmorden  Mill  Company 

Osbom  V.  Gillett 


Law  Rep.  9  C.  P.  513  .  70S 
8Q.B.D.  664  .  .  380 
Law  Rep.  8  Ex.  88  .     94,  95 


Toii.XYIL 


TABLE  OF  CASES  CITED. 


XXV 


p. 

paddock  o.  FameUr    . 
Paiuuna,  New  Zealmd,  and  Austnlian) 
fioyil  Kail  Companj,  In  re   .  ./ 

Fka-«iia,The     . 


Pancns,  £x  parte 
.GingeU 


■{ 


Patent  Safety  6im  Cotton  Company  vJ 
Wilaon         .  .  .  .) 

Pateraon  v.  Hanis 

Pftttenon  v.  Patterson  . 

Payne  «.  Mayor,  &c^  of  Brecon  . 

PearscHi  o.  Commercial  Union  Assurance) 
CompanjT^      .  .  .  .f 

V,  " 


PAOK 

1  M.  &  G.  583      ..  662,  665,  668 

Law  Bep.  5  Ch.  318  .  .      91 

1P.D.452    •  .  .320 

16  Q.  B.  D.  532  269,  692,  694, 

695,  696»  697,  700,  702 

4C.B.  545    .  .  .497 

49  L.  J.  (CRD.)  713  .     708 

1B.&S.336  .  .     197 

Law  Rep.  2  P.  &  D.  189         .     721 
3H.&K.572  .  .409 


Pease  v.  Fletcher 
Pechell  V.  Watson 
Pelham  (L(»d)  v.  Ilckersgill      . 
PenarthCase    .  .  .  . 

Penny,  In  re     . 
Perciyal  v.  Dunn 

Perrin  v.  Protector  Insurance  Company  . 
Peterborough  (Mayor,  &a,  of)  v.  Stam- 
ford Union    .  .  .  . 
Phillips  V.  Barber 
Phipps  V,  Lord  Ennismore 
Pickering  v.  Barkley     . 
■               V.  Bfraoombe  Bulway 


RW 


ce  V.  Fitzgibbon 
Pillers,  Ex  parte.    In  ra  Curtoys 
Pollock  V.  Lester 
Pomeroy  v.  Abbot  of  Buckfast  . 
Portsmouth  (Mayor  of)  v.  Smith 
Poimd  V.  Plumstead  Board  of  Works 
Powell  v.  Pall  . 
Preston  v.  Lament 
Price  V.  Green  . 
Pritchard  v.  Pritchard 


Proudfoot  V.  Montefiore 
Pye,  Ex  parte  . 


•1 


1  App,  Cas.  498 

3  B.  &  S.  761 
1  Ch.  D.  273 
8  M.  &  W.  691 
1  T.  R.  660  ?. 
10  Q.  B.  D.  309 
7  B.  &  B.  600 
29  Ch.  D.  128 


.     354 

.15,28 
.  748 
.  511 
38 
112, 113 
.  18 
.     444 


11  Ohio  State  Reports,  147     .     203 
386,  387 


Com-) 


31  W.  R.  949 

5  B.  &  A.  161 
4Russ.  131  . 
Sty.  132 


Law  Rep.  3  C.  P.  235 


.     203 

278,  279 

.     684 

.     409 


17  Ch.  D.  454 
17  Ch.  D.  653 
11  Hare,  266 . 
T.  B.  21  Hen.  6, 

13  Q.  B.  D.  184 
Law  Rep.  7  Q.  B. 
5  Q.  B.  D.  597 

1  Ex.  D.  361 . 
16  M.  &  W.  346 

2  P.  &  D.  53  . 

14  Q.  B.  D.  65 
Law  Rep.  2  Q.  B. 

18Ve8. 140    . 


148, 149, 150,  524 

.  183, 185, 186 

.     632 

p.  15         608,  512 

.      38 

183  .      33 

.     119 

.  593,  595,  597 

.     409 

721,  722 

•  763 
511   568,670,575, 

577,  681,  582 

•  446 


E. 


Rawlings  v.  Morg9n 
Rawlins  v.  Briggs 
Bead  v.  Dunsmore 

Real  and  Personal  Advance  Company  v.) 
McCarthy     .  .  .) 

Reeves  v.  Barlow 
■r.  White 


Reg.  V.  Aspinall 
Vol.  XVIL— Q.  B. 


18  C.  B.  (N.S.)  776 
3  C.  P.  D.  368 
9  C.  &  P.  588 

18  Ch.  D.  368 

12  Q.  B.  D.  436 
17  Q.  B.  996  . 
2  Q.  B.  D.  48 


.  780 

.  214 

.  538 

.  631 

694,  700 

.  611 

.  331 


XXVI 


TABLE  OP  CASES  CITED. 


Vol.  XVn. 


Heg.  V,  Birmingham  and  Staffbrdshirel 
Gas  Light  Company  .  .  . ) 

V.  Bolton  . 

V.  Bridgnorth 

r.  Buchanan 

V.  Castro  . 

V.  Christopheraon 

V,  Edmonton 

r.  Ely  (Lihabitants  of) 

•  V.  Goldsmith 

V.  Guest   . 

V.  Halstead 

V,  Hewlett 

V,  Hutchings 

V.  Justices  of  Montgomeryshire 

V,  Lee      .... 

V,  Local  Groyemment  Board 

V.  Lords  Commissioners  of  the  Trea-) 

sury.  .  .  .  .) 

V.  New  Sarum 

V.    North   Staffordshire    Railway) 

Company       .  .  .  .) 

V.  Pearce  .... 


6  Ad.  &  E.  634 


PAOB 

655 


■  V.  Pembliton 


■I 


V,  South  Staffordshire  Waterworks  if 

Company      .  .  .  .J 

V.  Southampton  Dock  Company     . 

V.  Stancliffe 

V.  Swindon  Local  Board    . 

V.  Trimble 

V.   West   Middlesex  Waterworks) 

Company      .  .  .J 

V.  Whitchurch 

Beid  V.  Beid  .... 
Rex  V.  Bucks  .... 
V.  Ecclesfield 

—  V.  Glamorgan 

v.  Hales     .... 

V.  Hunt      .... 

V.  JoUiffe    .... 

V.  Kent,  Inhabitants  of 

V,  Marsh     .... 

v.  Norwich 

w.  Pease      .... 

V.  Powell'   .... 

V.  Russell  .... 

V,  St,  Benedict 

V,  St.  Nicholas,  Gloucester  . 

—  V.  Spiller    .... 

—  V.Webb     .... 

—  v.  West  Biding  of  Yorkshire 
Richards  v,  Johnson 

v.  London,  Brighton,  and  South) 

Coast  Railway  Company        .  .  f 

Ricket's  Case    .  .  .  .  j 

Ridler,  In  re     , 
Roach  V,  Wright 


1  Q.  B.  66  . 

.  378 

9  Q.  B.  D.  765 

819,  820.  821 

8Q.B.883  . 

516,  519 

Law  Rep.  9  Q.  B.  350 

AAA 

16  Q.  B.  D.  7 

386,388 

16  Q.  B.  D.  95 

819,  821 

15  Q.  B.  827  . 

435.  436 

Law  Rep.  2  C.  C.  R.  74    330.  332 

7  Ad.  &  E.  951 

.  655 

31  J.  P.  373  . 

654,  657 

1  P.  &  P.  91 . 

.  361 

6  Q.  B.  D.  300 

.  110 

51  L.  J.  (M.C.)  96  . 

51,52.53 

Law  Rep.  1  Q.  B.  241 

654,656,657 

10  Q.  B.  D.  309 

.  109 

Law  Rep.  7  Q.  B.  387 

660, 663, 667 

7Q.B.941  . 

.  428 

30  L.  J.  (M.C.)  68 

.  656 

6  Q.  B.  D.  386 

.  429 

Law  Rep.  2  C.  C.  119 

360,  361, 

362,363 

16  Q.  B.  D.  359 

.  740 

14Q.  B.  587  . 

.  656 

11  Cox.  C.  C.  318 

.  599 

4  Q.  B.  D.  305 

.   34 

36  L.  T.  Rep.  508 

.  588 

1  E.  &  E.  716 

.  739 

7  Q.  B.  D.  534 

.  345 

31  Ch.  D.  402 

.  170 

12  East,  192 

427,  429,  435 

1  B.  &  Aid.  368 

.  427 

2  East,  366  . 

.  427 

2  Stra.  816  . 

.  662,  666,  667 

1  Moo.  C.  C.  93 

360,  361 

4T.R.285  . 

.  668 

2  M.  &  S.  513 

435,  436 

2  B.  &  C.  717 

.  136 

1  Str.  177   . 

428,438 

4  B.  &  Ad.  30 

119,  449 

7C.&P.640 

.  601 

6  East,  427  . 

.  235 

4  B.  &  Aid.  447 

429,  432,  433 

1T.R.723  . 

.  656 

Sty.  108 

1  Sid.  412   . 

.  428 

660,  662 

2£;ast,342  . 

427,  429,  432 

28  L.  J.  (Ex.)  822 

545,  547 

7C.B.839  . 

218,  223 

Law  Rep.  2  H.  L.  175 

16, 18,  20, 

23,  24,  28 

22  Ch.  D.  74 

.  297 

8  M.  &  W.  155 

.  549 

Vol,  XVn. 


TABLE  OP  CASES  CITED. 


xxvU 


Roberts  v.  Roberts 
Robinson  v.  Bland 

V.  Local  Board  of  Barton  Eccles 

V.  Ommanney 

Robl  V.  Pter     .  . 

Romney  Marsh  v.  Corporation  of  Trinity) 
House  .  .  .) 

Roope  V.  IVAvigdor 
Rothewel  v.  Fewer 
Rowe  V,  Bronton 
Ruggles  V.  General  Insurance  Company  . 


13  Q.  B.  D.  794 
2  Burr.  1077  . 
8  App.  Cas.  798 
23  Ch.  D.  285 
1  Esp.  445     . 


PAOB 

74,  269 

.     311 

33,36 

.     782 

676,  677,  678 


LawRep.  6Ex.  204  .  798,803 

10Q.B.  D.  412  .  .      94 

Y.  B.  9  Hen.  6,  p.  64  508,  512 

8  B.  &  C.  737        659,  660,  662,  664 
4  Mason,  74  .       563,566,568,577 


8. 

St.  Mary's,  Islington(Vestry  oQ  v.  Barrett 
Samuel  v.  Royid  Exchange  Assurance) 

Company  .  ,j 

Saner  v,  Bilton .... 
Saunders  v.  Jones 
Scarborough  (Mayor,  &c.,  of)  v.  Rural^ 

Sanitary  Authority  of  Scarborough     .  / 
Schooner  Reeside,  The 
Scott  V.  Stansfield 
Sewell  V,  Burdick 
Shakespear,  In  re 
Sheard,  Ex  parte 
Shingler  v.  Holt 
Sibley  v.  Higgs 
Sidebotham,  Ex  parte 
Sills  V,  Worswick 
Simpson  v.  Hartopp 
Six  Carpenters'  Case 
Slater  v.  Finder 
Sockett  V.  Wray 
Solomon  v.  Bitton 
Sparrow  v.  Hill 
Spence  v.  Chadwick 
Stainton  v,  Chadwick 
Stanford,  Ex  parte 

f .    In  re  Barber 

Starling  v.  Cozens 

Stennel  v.  Hogg 

Stewart  v.  Dunlop 
Stiemeld  v,  Holden 

Stockport  Case 

Stonor's  Trusts,  In  re 
Stooke  V.  Taylor 
Storey  v.  Lord  Lennox 
Stowe  V.  Jolliffe 
Stribley  v.  Imperial  Marine  Insurance) 
Compai^      .  «  .  .) 

Stuart  V.  Eyans 
Sturgess  v.  Bissell 
Swan  V,  Dakins  . 
Symonds  v.  Atkinson 


Law  Rep.  9  Q.  B.  278  .      35 

8B.&C.  119  .  .354 

11  Ch.  D.  416  .         627, 630 

7Ch.D.436  .160 

1  Ex.  D.  344  .  588, 591 

2  Sumner,  571  .  .  685 
Law  Rep.  3  Ex.  220  .  .637 
lOApp.  Cas.  74  .  .  320 
30Ch.D.  169  .  .  150 
16Ch.D.  110  .  .2,3 
30  L.  J.  (Ex.)  322  .  545,  546 
15  Q.  B.  D.  019  .  206,  210,  260 
14Ch.D.458  .  .  2 
1  H.  BL  665  .  .  .  310 
Willes,  512  496,  497,  498,  501, 502 
8  Co.  146a  .  .  .237 
Law  Rep.  6  Ex.  228  .  .  184 
4Bro.C.C.483  .  .  534 
8Q.B.D.  176  .  .  736 
8Q.B.D.  479  .  .  631 
10Q.B.517.            .  .     197 

3  Mac.  <&  a.  575  .  160 
17Q.B.D.259  .  410 
34W.  R.237  .82 
2C.  M.&R.445  .630 
1  Wm.  Saund.  ed.  1871,  260  .    330, 

332,  335 
4Bro.  F.C.483  .     566 

4B.&C.5    .  .  .708 

33  L.  J.  (Q.B.)  251      448,  449, 450, 
451,  452,  453,  454,  456,  457,  458 
24Ch.D.  195  .  .     170 


5  Q.  B.  D.  569 
1  Keen,  341  . 
Law  Rep.  9  C.  F.  734 

1  Q.  B.  D.  507 

49  L,  T.  (N.8.)  138 
46  New  Y.  Rep.  462 
16C.B.77  . 
1  H.  &  N.  146 


.  632 

158, 165, 166 

46,55 

576,  582 

.  125 

.  321 

.  149 

.  708 


xxviii 


TABLE  OP  CASES  ClTtD. 


V0L.XVIL 


Talley  v.  Great  Western  Bailway 

pany 
Tayler  v.  Marling 
Taylor  v.  Batten 

V,  Corporation  of  Oldham 

V.  Crowland  Gas  Company 

V.  Dimbar 

V,  Meads 

Thompson  v.  Lapworth 

V.  Mashiter  . 

Thorp  V.  Sutcliflfe 

Three  Towns  Banking  Company  v, 

dever 
Tumbull  V,  Forman 
Twigg  V.  Potts 


^^'l  Law  Rep.  6  C.  P.  44 

!  2  M.  &  G.  55 

.  4  Q.  B.  D.  85 

.  4  Ch.  D.  395     33, 

.  11  Ex.  1 

.  Law  Rep.  4  C.  P.  206 

.  34  L.  J.  (Ch.)  203 

.  Law  Rep.  3  0.  P.  149 

.  1  Ring.  283  . 
39  L.  J.  (Ch.)  712 

27  Ch.  D.  523 

15  Q.  B.  D.  234 
4  Dowl.  266  . 


Mad-; 


PAOB 

.  218 

.  184 

.  103 

35,  37,  38,  42 

.  421 

•  .  197 

170, 173,  523 

213,  214 

.  496 

.  104 

.  297 

.  170 
.  376 


U. 


Umfreyille  v,  Johnson 


Law  Rep.  10  Ch.  580 .  627,  630 


V. 


Yaughan  v,  Taff  Yale  Railway  Company 

V.  Yanderstegen 

Yeale  v.  Priour  , 


5  H.  &  N.  679 

.     449 

2  Drew.  165  . 

532,  534 

Hardr.351    . 

.     784 

.  Anderson    • 
WaTnford  v.  Heyl 
Wainwright,  Ex  parte  . 
Wake,  Ex  parte 

V,  Mayor,  &c.,  of  Sheffield 


w. 


•{ 


5  C.  P.  D.  171 

Law  Rep.  20  Eq.  321 

19  Ch.  D.  140 

11  Q.  B.  D.  291 

12  Q.  B.  D.  142 


Walford  V.  Fleetwood    . 

Wallis  V.  Duke  of  Portland 

Walsh  V.  Trevanion 

Wandsworth  Board  of  Works  v.  United) 

Telephone  Company  .  .  . ) 

Warberton  v,  Loveland  d.  Jyie 
Wason  V.  Walter 
Waterhouse  v.  Gilbert  . 
Watts  V.  Shrimpton 
Webb  V.  Shaw  . 
Weblin  v.  Ballard 
Weldon  v.  Winslow 
Wells  V,  Abrahams 
West  Bromwich  School  Board  v.  Over- J 

seers  of  West  Bromwich         ,  .  f 

West  India  Telegraph  Company  v,  Home| 

and  Colonial  Insurance  Company        .  / 
Westerman  v,  Rees 
Wheeldon  v.  Burrows    . 


14  M.  &  W.  449 
3  Yes.  502     . 

15  Q.  B.  733  . 

13  Q.  B.  D.  904 


.  320 
.  179 
490 
109, 110,  111,  112 
35,  37,  39,  42, 
43, 109 
.  703 
.  511 
.     279 

.     479 


1  Hudson  &  Br.  623 
Law  Rep.  4  Q.  B.  73 

15  Q.  B.  D.  569 
21Beav.97   . 

16  Q.  B.  D.  58 

17  Q.  B.  D.  122 
13  Q.  B.  D.  784 
Law  Rep.  7  Q.  B.  554 

13  Q.  B.  D.  929 


6  Q.  B.  D.  51 


W.  N.  1883,  p.  228 
12  Ch.  D.  31 . 


.  784 

.  641 

129, 131, 132 

.  313 

132 

416,418,419,420 

.  170 

.   94 

386,  739 

196, 197, 198, 199, 
200,  201,  203,  672 


129 
15,27 


VOL.XVIL 


TABLE  OF  CASES  CITED. 


Whinney,  £x  parte 

Whits  r.  Hindley 

Wldtfield  r.  Le  Despenoer 

WhithuQ  r.  Kershaw    . 

Whitworth  r.  Gaugain  . 

Wigsell  r.  School  for  Indigent  Blind 

Wdkes  r.  Hungerfoid  Market  Company. 

Wilkinson  r.  CoUyer     . 

Williams,  In  re.    £x  parte  Pearoe 

V.  Merder 

r.  North  China  Insurance  Com- 
pany .... 
Wood  r.  Clarke 

V.  Hunt  .... 

r.  Bussell 

V.  Wood. 

Woodall,  Ex  parte 

Woodhouse  r.  Walker  . 
Woodley  v.  Metropolitan  District  Rail- 
way Company 
r.  Michell 

Woodward  r.  Sarsons    . 

Wright  V.  Leonard 

V.  Mcnarch  Society 

Wyattr.  White 


PAGB 

13  Q.  B.  D.  47G 

.  358 

Law  Rep.  10  Q.  B.  219 

474 

2  Cowp.  754  . 

.  799 

16  Q.  B.  D.  613 

770 

1  Ph.  728 

.  748 

8  Q.  B.  D.  357 

770 

2  Bing.  N.  C.  231 

18 

13  Q.  B.  D.  1 

213,  214 

25  Ch.  D.  656 

210,  269 

9  Q.  B.  D.  337 

.  604 

1  C.  P.  D.  757 

.  554 

1  C.  &  J.  484 

496,  499 

Law  Rep.  4  C.  P.  18,  n. 

231,  233 

6  B.  &  A.  942 

.  497 

Law  Rep.  1  P.  &  D.  467 

.  721 

13  Q.  R  D.  479     304 

,  305,  306. 

308,  757,  760 

5  Q.  B.  D.  408 

,  779 

2  Ex.  D.  384 

415,  417 

11  Q.  B.  D.  47 

671,  672 

Law  Rep.  10  C.  P.  733 

810,  811, 

812,  813 

11  C.  B.  (N.S.)  266  . 
5Ch.D.726. 

.  178 
71 

29  L.  J.  (Ex.)  193   . 

339 

Tates  V.  Dunster 
Young,  Ex  parte 


11  Ex.  15 
4  Deac.  185 


779 
285 


Vol.  XVII.— Q,  B.  D, 


CASES 

BETERMINSD  BT  THS 

QUEEN'S    BENCH    DIVISION 

OF  THB 

HIGH  COURT  OP  JUSTICE 

AND  BT  THB 

COURT  OF  APPEAL 

ON  APPEAL  THEREFROM 

Ain>  BY  THB 

COURT   FOR    CROWN   CASES   RESERVED 

XLIX  VICTORIiE. 


Ex  FABTB  KEARSLET.    In  bb  GENESE.  1886 


Bankrupiey — Invalid  Settiement — Majority  of  Creditors  opposed  to  Litigation  _ 
— Proceedings  hy  Minority  of  Creditors  to  set  aside  Settlement — Motion — 
Viva  voce  Evidence — Practice, 

When  a  minority  of  the  creditors  of  a  bankrupt  are  dissatisfied  with  the 
reitiflal  of  the  trustee  to  take  proceedings  to  recover  property  alleged  to  be  part 
of  the  bankrupt's  estate,  and  desire  to  institute  such  proceedings  themselyes, 
they  must,  in  the  first  instance,  apply  to  the  trustee  for  leave  to  use  his  name^ 
and  offer  him  a  proper  indemnity.  If  he  refuses,  they  are  entitled  to  apply  to 
the  Court  for  leave  to  use  the  name  of  the  trustee  on  giving  him  an  indemnity 
against  costs. 

yiv&  voce  evidence  in  support  of  a  motion  may  be  given  at  the  hearing;  but 
special  leave  for  that  purpose  must  be  previously  obtained. 

Motion  to  set  aside  a  marriage  settlement  executed  by  the 
debtor. 

It  appeared  that  the  debtor  on  his  marriage  in  1880  settled 
upon  the  usual  trusts  all  the  stock-in-trade  on  his  business  pre- 
misesy  and  all  the  stock-in-trade  that  might  thereafter  come  on 
his  business  premises  in  substitution  for  or  in  addition  to  the 
then  existing  stock-in-trade.  His  wife  also  put  800Z.  into  settle-^ 
ment 
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1886  In  May,  1885,  a  receiving  order  was  made  against  the  debtor. 

Ex  PABTB    and  subsequently  he  was  adjudicated  bankrupt. 

^'       At  the  date  of  the  receiving  order  aU  the  stock-in-trade  on  the 
GEinssE.     business  premises  of  the  bankrupt  had  been  acquired  by  him 
since  his  marriage,  and  the  trustees  of  his  marriage  settlement 
alleged  that  they  had  taken  possession  of  it  before  the  commence- 
ment of  the  bankruptcy. 

Conflicting  opinions  of  counsel  were  given  as  to  the  validity 
of  the  settlement  with  respect  to  the  stock-in-trade,  and  the 
statutory  majority  of  the  creditors  passed  a  resolution  directing 
the  trustee  in  bankruptcy  not  to  take  any  steps  to  set  aside  the 
settlement.  The  dissentient  minority,  being  trade  creditors  whose 
claims  amounted  to  18,0007.,  wished  that  proceedings  should  be 
taken,  and  the  trustee  declining  to  move  in  the  matter,  they 
applied  to  the  Court  for  a  declaration  that  the  settlement  was 
void  as  against  the  trustee  in  bankruptcy.  Their  notice  of 
motion  also  asked  that  viva  voce  evidence  might  be  given  at  the 
hearing  in  support  of  the  motion. 

E.  G.  Willis,  Q.C.,  and  Muir  Mackenzie,  for  the  motion. 

H.  Beed,  for  the  trustees  of  the  settlement,  took  the  preli- 
minary objection  that  the  applicants  had  no  locus  standi.  The 
trustee  represents  all  the  creditors,  and  any  application  must  be 
made  by  him  or  in  his  name.  K  he  refuses  to  act,  or  to  allow  his 
name  to  be  used,  the  creditors  can  apply  to  the  Court  for  leave  to 
use  his  name  on  indemnifying  him  against  costs.  That  is  the 
^settled  practice.  It  is  not  alleged  here  that  the  trustee  has 
refused  to  allow  his  name  to  be  used. 

E.  G.  WiUia,  Q.G.  It  has  never  been  laid  down  that  the 
Izustee  alone  must  apply  to  the  Court :  Ex  parte  Sidebotham  (1) ; 
Ex  parte  Sheard.  (2)  Even  an  individual  shareholder  cauNapply : 
Ex  parte  Emmanuel.  (3)  All  the  creditors  are  now  before  the 
Court,  and  the  applicants  are  in  fact  seeking  to  set  aside  the 
fraud  of  the  majority,  who  are  loan  (creditors  and  friendly  to  the 
bankrupt. 

There^is  nothing  in  the  Act  or  the  Bules  which  requires  that 

(1)  14  Oh.  D.  468.  (2)  16  Ch.  D.  110. 

(3)  17  Ch.  D.  35. 
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leaye  to  make  this  application  should  first  be  obtained/'  If  leaye 
be  necessary,  the  applicants  ask  that  the  motion  may  stand  over 
with  liberty  to  apply  for  leave  to  nse  the  name  of  the  trustee 
on  giving  him  an  indemnity. 

Kiseh^  for  the  trustee  in  bankruptcy,  referred  to  s.  89  of  the 
Bankruptcy  Act,  1883,  and  asked  for  directions  in  the  matter. 

Cave,  J.  I  am  of  opinion  that  the  wrong  course  has  been 
adopted  here.  Two  questions  arise  on  this  motion.  First,  whether 
it  ought  to  have  been  made  at  aU ;  and,  secondly,  whether  it  can 
succeed.  Now  the  proper  course  for  creditors,  if  the  trustee 
refuses  to  act,  or  to  allow  his  name  to  be  used,  is  for  them  to 
come  to  the  Court  and  apply  for  leave  to  use  the  name  of  the 
trustee  on  giving  him  an  indemnity  against  costs.  On  such  an 
application  the  Court  will  consider  the  nature  of  the  proposed 
proceedings,  and,  if  satisfied  that  there  are  prima  facie  grounds 
for  allowing  the  creditors  to  proceed,  will  grant  the  application. 
But  it  is  monstrous  that  any  creditor,  however  small  the  amount 
of  his  debt,  who  is  dissatisfied  with  the  conduct  of  the  trustee, 
should  be  at  liberty  to  launch  a  motion  like  this.  Such  a  course 
is  full  of  inconvenience,  is  not  supported  by  any  authority,  and 
must  not  be  adopted.  The  case  of  Ez  parte  Sheard  (1),  which  was 
much  relied  on  in  the  arguments,  has  really  nothing  to  do  with 
this  case.  All  that  was  decided  there  was  this :  there  had  been 
a  change  of  trustee  pending  the  appeal,  and  the  Court  of  Appeal 
directed  the  appeal  to  stand  over  to  give  the  creditors  an  oppor- 
tunity of  deciding  whether  they  would  by  their  new  trustee  adopt 
and  prosecute  the  appeal.  It  did  not  decide  that  any  creditor 
might  take  up  the  appeal  as  his  own,  and  it  certainly  was  never 
intended  in  my  judgment  to  lay  down  the  rule  that  any  creditor, 
t^owever  impecunious,  could  apply  to  the  Court  for  an  order  in 
the  terms  of  this  notice  of  motion.  The  proper  course,  as  I  have 
said,  is  to  make  a  preliminary  application  for  leave  to  use  the 
name  of  the  trustee  on  indemnifying  him  against  costs. 

The  notice  of  motion  is  also  wrong  in  another  respect.    It  asks 
for  leave  to  give  viva  voce  evidence  on  the  hearing  of  the  motion* 

(1)  16  Ch.  D.  110. 
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As  a  general  rule  there  wonid  be  no  objection  to  the  evidence  i» 
support  of  a  motion  being  giren  viva  voce  at  the  hearing.  But 
leave  to  use  viva  voce  evidence  must  be  obtained  on  a  separate 
application  made  before  the  motion  comes  on  to  be  heard,  and 
before  all  the  expense  of  affidavit  evidence  has  been  incurred. 

In  this  case  the  motion  must  stand  over  with  liberty  to  the 
applicants  to  apply  for  leave  to  use  the  name  of  the  trustee  on 
giving  him  a  proper  indemnity.    I  reserve  all  questions  of  costs.. 

Order  accordingly^ 

Solicitors :  B.  Baphad  ;  F.  Kent ;  A.  K  Bosenthai. 

H.  L,  F. 


j'eb  20.  Ex  PABTS  FOX.    In  be  SMITH. 

Bankruptcy — Computation  of  Time — Priority  of  Debts — Wages  or  Salary — 
"Four  months  before  date  of  receiving  Order** — Interim  Receiving  Order — 
Official  Receiver's  Accounts — Objection  by  Trustee — Practice — Bankruptcj^ 
Act^  1883,  ss.  40,  70  {sub-s.  3),  101— Bankruptcy  Rules,  1883,  n  249. 

In  the  Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52),  s.  40,  sub-e.  (5),— whicb 
directs  tliat  the  wages  or  salary  of  any  clerk  or  servant  in  respect  of  services 
rendered  to  the  bankrupt  during  four  months  before  the  date  of  the  receiving 
order,  not  exceeding  507.,  shall  be  paid  in  priority  to  all  other  debts, — the  four 
months  are  those  "  next "  before  the  date  of  the  receiving  order ;  and  where 
an  interim  receiver  has  been  appointed,  the  four  months  are  to  be  computed 
from  the  date  of  the  order  appointing  the  interim  receiver. 

When  the  trustee  in  bankruptcy  is  dissatisfied  with  the  accounts  rendered  to- 
him  by  the  official  receiver  he  should  make  a  report  thereon  to  the  Board  of 
Trade  pursuant  to  the  249th  rule  of  the  Bankruptcy  Rules,  1883 ;  and  if  the 
Board  neglect  or  refuse  to  act  in  the  matter,  he  should  then  apply  to  the  Cousi 
for  directions  imder  s.  101  of  the  Act. 

Application  by  the  trustee  in  bankruptcy  for  an  order  direct- 
ing the  official  receiyer  to  repay  to  the  estate  the  amount  paid 
by  him  to  clerks  and  workmen  of  the  bankrupt. 

It  appeared  that  on  March  6, 1885,  a  bankruptcy  petition  was 
presented  against  the  debtor.  On  the  13th  the  official  receiver 
was  appointed  "  interim  receiver  "  of  the  debtor's  estate  and  the 
hearing  of  the  petition  fixed  for  July  9,  the  debtor  being  then  in 
Australia.  On  July  9,  the  hearing  was  adjourned  to  August  21, 
on  which  day  the  debtor  was  adjudicated  bankrupt  and  the  official 
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leoeiTar  appointed  ^^leoeiyer"  of  the  bankrapt's  estate.     The       1886 
official  leceiver  in  distributing  the  property  of  the  bankrupt  paid     ex  pabtb 
in  full  the  wages  of  some  of  his  clerks  and  workmen  to  an  amount  ^^ 

less  than  502.  The  wages  had  accrued  due  during  the  four  Smith. 
months  prior  to  March  13,  the  date  of  the  interim  receiving  order. 
On  October  20  H.  Fox  was  appointed  trustee  of  the  bankrupt's 
estate,  and  as  other  clerks  and  workmen  of  the  bankrupt  than 
thoee  paid  hj  the  official  receirer  applied  to  him  for  payment  in 
foil  of  the  wages  due  to  them  up  to  March  13,  he  applied  to  the 
Soard  of  Trade  for  directions.  He  was  informed  in  reply,  that  if 
he  made  the  payments  they  would  be  allowed  to  him  in  passing 
his  accounts ;  but  being  of  opinion  that  only  wages  due  for  the 
four  months  next  before  the  date  of  the  actual  receiying  order, 
August  21,  were  payable,  he  made  the  present  application  to  the 
Court 

Wedderhwm,  for  the  trustee.  The  question  is,  whether  the 
words  "  receiying  order  "  in  s.  40  of  the  Act  include  an  "  interim 
receiying  order."  The  section  must  be  construed  according  to 
its  plain  grammatical  meaning.  A  ^^  receiying  order  "  was  made 
on  Aug^t  21,  and  ''  during  four  months  before  the  date  of  the 
receiying  order,"  must  mean  the  four  months  "  next  before  " 
August  21.  Therefore  wages  which  accrued  before  April  21 
could  not  be  paid  in  fidl. 

[Cave,  J.  In  clause  (a)  of  s.  40  the  words  "  next  before  "  are 
vsed.] 

The  words  ''four  months  before  the  date  of  the  receiying 
order  "  sufficiently  express  the  meaning  of  the  section  without  the 
addition  of  the  word  "  next."  If  they  mean  "any  four  months 
before"  that  date,  then  a  servant  who  had  left  the  debtor's 
seryice  nearly  six  years  before  the  bankruptcy  could  claim  the 
payment  of  four  months  wages  in  full. 

Muir  Maekerme,  for  the  Board  of  Trade.  The  words  of  clauses  (b) 
and  (e)  do  not  in  their  ordinary  meaning  restrict  the  four  months 
to  the  period  "  next  before  "  the  date  of  the  receiving  order.  The 
legislature  may  have  intended  any  four  months  before  the  date 
of  the  receiying  order.  The  use  of  the  words  "  nexti  before  "  in 
clause  (a)  and  their  omission  from  clauses  (2^)  and  (e)  would  seem 
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Ex  PABTB    contended  that  a  "receiving  order"  includes  an  "interim  receiving 

^^^       order."    The  date  to  be  considered  is  the  date  when  the  official 
In  rb 
Smith,      receiver  is  constituted  "  receiver  "  of  the  bankrupt's  estate,  and 

whether  it  is  bj  an  interim  order  or  an  order  absolute  in  the  first 
instance  is  immaterial.  Here  the  official  receiver  took  possession 
of  the  bankrupt's  estate  on  March  13,  and  the  four  months  must 
be  computed  from  that  date.  The  adjournment  of  the  hear- 
ing of  the  petition  was  the  act  of  the  Court-,  and  ought  not  to 
operate  so  as  to  deprive  persons  of  the  priority  which  the  section 
was  intended  to  give  them.  Again,  the  motion  is  misconceived* 
The  duties  of  the  official  receiver  as  to  the  debtor's  estate  are 
prescribed  by  sub-s.  3  of  s.  70  of  the  Act.  Then  the  249th  rule 
directs  that  he  is  to  account  to  the  trustee  in  bankruptcy.  If  the 
trustee  is  dissatisfied  with  the  accounts  which  are  rendered  to 
him  by  the  official  receiver,  he  ought  to  report  to  the  Board  of 
Trade  in  the  manner  directed  by  the  3rd  sub-section  of  the  same 
rule.  If  the  Board  of  Trade  decline  to  act  he  could  then  apply 
to  the  Court  under  s.  101  for  relief,  and  the  Court  could  make 
an  order  to  which  the  Board  of  Trade  would  be  bound  to  give 
effect. 

Wedderbuniy  in  reply.  As  to  the  last  point,  the  249th  rule  is 
not  obligatory.  It  says  the  trustee  "  may  " — ^not  "  shall " — report 
to  the  Board  of  Trade ;  and  these  payments  were  made  by  the 
official  receiver  as  trustee,  and  the  Court  has  an  independent  juris- 
diction in  such  matters.  This  is  an  application  by  the  trustee 
imder  s.  89  of  the  Act.  The  words  "  receiving  order "  do  not 
mean  "interim  receiving  order."    The  terms  are  distinct. 

Cave,  J.  This  is  a  motion  calling  upon  the  official  receiver 
to  shew  cause  why  he  should  not  pay  over  a  certain  sum  of  money 
to  the  trustee  which  he  has  paid  to  certain  servants  in  respect  of 
services  rendered  by  them  to  the  bankrupt  The  question  tums- 
upon  the  construction  first  of  s.  40  of  the  Act.  That  section 
says,  "  all  wages  or  salary  of  any  clerk  or  servant  in  respect  of 
services  rendered  to  the  bankrupt  during  the  four  months  before 
the  date  of  the  receiving  order  not  exceeding  50Z.,"  shall  be 
paid  in  fulL    The  questicm  is,  what  is  the  meaning  of  the  word* 
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the  date  of  the  receiving  order?"  On  the  part  of  the  trustee,  it  ex  paute 
is  said  that  taking  those  words  in  their  natural  meaning,  and  in  ^^^' 
the  natural  order  in  which  they  are  used,  the  services  must  be  Smith. 
services  rendered  to  the  bankrupt  during  the  four  months  next  ol^j. 
before  the  date  of  the  receiving  order ;  and  if  they  are  rendered 
during  a  period  without  that  term,  they  are  not  within  the 
section.  On  the  other  hand,  it  is  said  they  must  be  services 
rendered  to  the  bankrupt,  but  all  that  is  required  is,  that  they 
should  be  rendered  before  the  date  of  the  receiving  order,  and 
during  four  months.  This  is  an  inversion  of  the  order  of  the 
words,  and  an  exceedingly  awkward  expression.  Assume  for  the 
moment  that  August  21  is  the  date  of  the  receiving  order,  and 
substitute  August  21  for  *' before  the  date  of  the  receiving 
Older,"  then  the  section  runs,  ''all  wages  of  any  servant  in 
respect  of  services  rendered  to  the  bankrupt  during  four  months 
before  August  21."  This  would  indicate  that  they  must  be 
rendered  between  April  21  and  August  21.  This  seems  to 
me  the  natural  interpretation  of  the  words  in  that  order.  Now 
take  the  order  suggested  by  the  official  receiver,  **  All  wages  of 
any  servant  in  respect  of  services  rendered  to  the  bankrupt 
before  August  21,  during  four  months."  You  cannot  make, 
it  seems  to  me,  anything  approaching  good  sense  out  of  that. 
If  you  turn  to  the  Act  of  1869  you  will  find  the  expression  was, 
''  not  exceeding  four  months."  If  that  had  been  the  language 
here,  then,  no  doubt,  there  would  have  been  no  difficulty.  ''  In 
reepect  of  services  rendered  before  the  2l8t  of  August,  not 
exceeding  four  months'  wages,"  would  have  been  quite  clear. 
But  that  expression  has  not  been  allowed  to  remain.  It  has 
been  altered  to  ''  four  months  before  the  date  of  the  receiving 
order,"  and  I  confess  that  needless  difficulty  seems  to  have  been 
imported  into  the  Act  by  a  bad  selection  of  words.  If  the  words 
had  been  **  in  respect  of  services  rendered  to  the  bankrupt  within 
four  months  before  the  date  of  the  receiving  order,"  there  would 
have  been  no  difficulty:  or  if  it  had  been  ''during  the  four 
months  immediaiely  before  the  date  of  the  receiving  order," 
or,  "during  the  four  months  next  before  the  date  of  the 
receiving  order,"  there  clearly  would  have  been  no  difficulty. 
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1886        Unfortunately,  whoever  drew  up  this  clause  has  left  out  the 
ExPABTz    word  "  within  "  and  the  word  "  next,"  which  are  actually  in  the 
^^^'       paragraph  immediately  preceding,  and  instead  of  '^  within  the 
Smith,      four  months  next  before  "  has  altered  the  words  to  '^  during  four 
Cave.  J.      months  before."    Still,  looking  at  it  with  the  yiew  of  getting  the 
real  meaning,  I  cannot  help  coming  to  the  conclusion  that  it 
means  that  the  wages  must  be  due  in  respect  of  services  rendered 
to  the  bankrupt  during  four  months  next  before  August  21.    If 
that  is  so,  these  were  not  rendered  during  four  months  before 
August  21,  and  therefore  it  seems  to  me,  putting  the  best  con- 
struction I  can  upon  needlessly  difficult  language,  that  the  first 
contention  on  behalf  of  the  trustee  is  right. 

Then  a  second  point  is  taken  as  to  the  date  of  the  receiving 
order.  The  petition  was  presented  on  March  6,  and  if  things 
had  followed  their  ordinary  course,  a  receiving  order  would  in 
all  probability  have  been  made  on  March  13 ;  but  inasmuch  as 
the  debtor  was  in  Australia,  the  6th  of  July  was  fixed  for  the 
hearing  of  the  petition.  Then,  in  order  to  avoid  the  difficulties 
that  might  have  arisen  by  leaving  the  estate  unprotected  during 
that  period,  an  order  was  made  appointing  the  official  receiver 
interim  receiver.  That  order  was  made  on  March  13,  and  the 
official  receiver  contends  that  this  must  be  taken  to  be  the  date 
of  the  receiving  order.  It  certainly  is  very  difficult  to  under* 
stand  the  language  of  the  Act.  It  says,  ''during  the  four 
months  before  the  date  of  the  receiving  order ;"  and  there  is  a 
receiving  order,  and  it  is  dated  August  21.  On  the  other  hand, 
if  we  were  to  hold  that  this  construction  is  right,  we  should  do 
away  with  all  the  benefit  which  artizans,  servants,  and  clerks 
were  intended  to  derive  under  the  Act.  It  is  obvious  that  if  a 
receiving  order  is  put  off,  from  time  to  time,  it  may  be  put  off  so 
long  a  time  after  an  interim  order  has  been  made  that  the  servants 
cannot  get  any  wages  in  respect  of  those  four  months.  Why 
should  they  be  placed  at  that  disadvantage  ?  Looking  at  the 
Act,  it  seems  to  me  the  meaning  of  it  is  pretty  clear.  So  long 
as  the  actuajl  receipts  of  the  business  are  not  interfered  with, 
then  you  can  go  and  get  your  wages  as  they  fall  due.  The  clerk 
can  get  his  wages  monthly,  if  paid  monthly ;  quarterly,  if  paid 
quarterly ;  and  so  on.    If  he  does  not  choose  to  get  them  at  those 
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intervals^  he  must  take  the  consequences  if  it  turns  out  at  the        1886 


time  when  the  receipts  are  taken  out  of  the  hand  of  the  bank-  ex  pabtb 
rupt,  that  there  is  more  than  four  months  owing  to  him.  The  ^^ 
proper  time  which  common  senseVould  seem  to  me  to  say  should  Smite. 
be  fixed,  appears  to  be  the  time  when  the  receipts  are  taken  out  oveTj. 
of  the  hands  of  the  bankrupt.  Up  to  that  time  the  servants  may 
go  to  him  and  demand  their  wages.  If  he  does  not  pay  they 
can  bring  an  action  against  him.  Having  brought  an  action 
against  him,  and  having  got  judgment,  they  can  proceed  to  levy 
on  his  property.  The  moment  anything  in  the  nature  of  an 
order  for  a  receiver  is  made,  whether  it  is  a  receiving  order  or 
an  interim  receiving  order,  from  that  moment  they  are  in  an 
entirely  different  position.  They  cannot  get  the  money  from  the 
bankrupt,  because  he  is  no  longer  in  receipt  of  the  profits  from 
which  to  pay  tnem.  They  cannot  get  the  money  from  the  interim 
receiver,  because  he  says  "  I  have  got  nothing  to  pay  you  with. 
I  am  merely  a  receiver,  and  I  must  go  on  paying  the  costs  and 
expenses  of  the  business.  I  will  continue  to  pay  your  wages  if  you 
continue  to  serve ;  but  as  to  past  debts,  I  cannot  interfere  with 
them  at  all."  Proceedings  against  the  bankrupt  would  be  stopped 
by  an  order,  and  even  if  that  order  were  not  made  such  proceedings 
oould  not  be  enforced  because  the  property  is  in  the  hands  of 
the  interim  receiver.  Consequently  they  would  be  left  in  this 
position,  that  day  by  day  as  it  went  on  they  would  see  their  right 
to  their  wages  (there  must  always  be  some  due  to  them  because 
they  never  would  be  paid  up  actually  to  the  time)  slipping  by, 
and  as  day  by  day  went  by,  so  day  by  day  their  wages  would  be 
disappearing,  until  at  last  at  the  expiration  of  four  months  they 
would  find  themselves  with  all  their  past  wages  gone,  and  they 
would  have  no  remedy  for  them  under  the  Act  except  to  come  in 
and  prove  with  other  creditors,  and  they  would  be  deprived  of 
their  preference.  Why  should  they  under  those  circumstances 
be  deprived  of  their  preference  ?  The  business  has  been  carried 
cm  for  the  benefit  of  the  creditors  undoubtedly.  But  they  them- 
selves have  not  been  the  cause  of  the  delay,  nor  have  they  been 
able  to  prevent  it.  Yet  it  is  said  that  they  are  to  be  deprived  of 
what  the  legislature,  as  it  has  been  shewn,  intended  to  give  them, 
a  preferential  claim  to  wages  to  the  amount  of  four  months  from 
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1886        a  particniar  date.    I  cannot  help  seeing  that  it  is  not  precisely  in 
Bxpabtb""  accordance  with  the  actual  language  of  the  Act  to  say  that  "  the 
^^'       date  of  the  receiving  order  "  means  the  date  of  the  order  appoint- 
Smith.      iug  an  interim  receiver.    But  Tooking  at  the  difficulties  which 
^j^j.      surround  a  literal  interpretation  and  construction  of  the  Act,  I 
cannot  but  think  that  the  legislature  intended  by  the  "receiving 
order  "  an  order  which  would  take  the  receipts  out  of  the  hands 
of  the  debtor  and  would  leave  him  no  longer  the  power  of  satis- 
fying these  claims.    I  admit  that  this  is  doing  some  violence  to 
the  language  of  the  Act,  but  it  seems  to  me  that  it  is  most  in 
accordance  with  the  spirit  of  it,  and  I  therefore  come  to  the 
conclusion,  though  with  a  considerable  amount  of  doubt  and 
hesitation,  that  it  is  the  proper  construction.    It  follows  that  this 
application  must  fail. 

I  should  like  to  say  a  few  words  with  reference  to  the  other 
point,  a  point  of  practice ;  so  that  if  it  should  occur  again  the 
parties  may  have  the  advantage  of  the  point  having  been  raised, 
and  of  knowing  what  the  opinion  of  the  Court  is  upon  it.  It 
seems  to  me  that  there  is  a  power  of  control  over  the  official 
receiver,  and  that  that  power  can  be  exercised  by  the  Court  under 
the  general  clauses  of  the  Act.  But  where  a  special  course  of 
procedure  is  pointed  out  with  regard  to  any  particular  thing,  you 
must  follow  that  course  of  procedure  and  you  must  not  go  under 
the  general  provisions.  It  seems  to  me  to  be  a  very  convenient 
course  which  is  pointed  out  by  rule  249.  That  rule  directs,  in 
the  first  place,  that  the  official  receiver  shall  account  to  the 
trustee.  He  does  that  and  hands  over  the  money  he  admits  he 
has  in  his  possession.  Then  it  may  be  there  is  a  difference 
between  them,  and  that  the  trustee  is  not  satisfied  with  the 
account  furnished  to  him  by  the  official  receiver  and  thinks  he 
has  been  crediting  himself  with  certain  sums  which  he  ought  not 
to  have  credit  for.  Thereupon  sub-s.  3  says,  "  he  may  apply  to 
the  Board  of  Trade."  In  my  opinion  it  is  desirable  that  that 
application  should  be  made.  In  the  first  place,  because  the 
official  receiver  is  an  officer  of  the  Board  of  Trade,  and  also  be- 
cause this  part  of  his  duty,  the  receiving  of  assets  and  accounting 
for  them,  is  one  which  falls  peculiarly  within  the  jurisdiction 
of  the  Board  of  Trade,    It  is  hardly  likely  that  in  a  case  of 
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difficulty  the  official  receiver  would  take  upon  himself  to  act  1886 
without  having  fortified  himself  with  the  opinion  of  the  Board  of  Ex  paste 
Trade.  Even  if  he  does  so^  it  is  desirable  that  application  should  ^^ 
be  made  to  the  Board  of  Trade  to  know  whether  they  do  or  do  not  Smith. 
sanction  and  adopt  the  view  taken  by  him.  If  they  do  not,  then  cii^. 
there  is  a  simple  course  taken  and  they  call  upon  him  to  refund 
this  money.  If  they  think  it  is  a  case  where  he  should  be  called 
upon  to  refund  it  personally  or  provide  it  from  other  sources  and 
pay  it  over,  they  say  so.  If  they  do  adopt  the  action  of  the 
official  receiver  then  I  agree  that  s.  101  provides  a  very  con- 
venient mode  of  raising  the  question.  You  then  might  call  upon 
the  official  receiver  or  the  Board  of  Trade  to  shew  cause  why  this 
sum  of  money  should  not  be  paid  over.  That  course  has  this 
advantage,  that  whenever  the  Board  of  Trade  declines  to  support 
the  action  of  the  official  receiver  the  thing  is  set  right  without 
any  expense  being  incurred,  or  any  waste  of  money  of  the  estate, 
and  no  legal  proceedings  are  taken,  and  no  costs  are  incurred 
until  the  parties  really  do  know  that  they  are  at  issue  upon  some 
particular  point.  Now  it  is  not  necessary  to  decide  with  regard 
to  this  particular  case  whether  the  proper  course  was  taken  or 
not»  and  I  do  not  propose  to  do  so.  All  I  say  is,  that  that  is  the 
course  which  ought  to  be  adopted  in  a  similar  case — ^that  where 
the  trustee  does  object  to  the  account  rendered  to  him  by  the 
official  receiver,  he  should  first  of  all  go  to  the  Board  of  Trade 
and  apply  to  them  for  relie£  If  he  fails  to  get  relief  from  them, 
he  may  then  come  to  this  Court  and  ask  to  have  the  question 
decided. 

I  am  of  opinion  that  the  application  fails  on  its  merits  and 
consequently  must  be  dismissed  with  costs. 

Order  accordingly. 

Solicitors:  /.  Hill;  W.  W.  Aldridge. 

H.  L.  P. 
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1886  PK  THE  COURT  OF  APPEAL.] 
Feb.l. 
FORD  AND  Othbbs  v.  the  METROPOLITAN  AND  METROPOLITAN 

DISTRICT  RAILWAY  COMPANIES. 


Compensation — RaUways  Clauses  Consolidation  Act^  1845  (8  <fe  9  Vict.  e.  20), 
ss.  6,  l^—Lands  Clauses  Consolidation  Ad,  1845  (8  <fc  9  Vict.  c.  18),  s.  68 
— Lands  injuriously  affected  during  the  execution  of  tJie  Works. 

Under  the  Lands  and  Railways  Clauses  Consolidation  Acts  the  owner  or 
occupier  of  lands  injuriously  affected  during  the  execution  of  the  works  autho- 
rized by  the  special  Act  is  entitled  to  compensation,  if  the  injury  is  sufficient  to 
lessen  the  value  of  the  property. 

Observations  of  Lord  Chelmsford,  L.C.,  in  Blcket  v.  Metropolitan  Hy,  Co. 
(Law  Rep.  2  H.  L.  175,  at  p.  194)  commented  on. 

A  house  was  divided  into  a  front  and  a  back  block :  and  the  plaintiffs  were 
lessees  of  three  rooms  on  the  first  floor  in  the  back  block.  The  lease  did  not 
expressly  grant  any  mode  of  access.  Access  to  the  rooms  demised  to  the  plain- 
tiffs was  gained  from  the  street  by  passing  through  a  hall  or  vestibule,  and  then 
up  some  stairs  to  the  plaintiffs*  rooms.  The  defendants,  in  the  exercise  of  com- 
pulsory powers  imder  the  Railways  Clauses  Consolidation  Act,  took  down  the 
front  block  of  the  house,  and  removed  the  hall.  The  interference  with  the 
hall  and  the  injury  to  the  access  to  the  rooms  of  which  the  plaintiffs  were 
lessees,  lessened  their  value.  An  arbitrator  having  awarded  compensation  to 
the  plaintiffs  under  the  Lands  and  Railways  Clauses  Consolidation  Acts : — 

Eddy  that  the  award  was  valid  on  the  grounds,  first,  that  compensation  may 
be  obtained  under  the  Railways  Clauses  Consolidation  Act,  1845,  for  injury 
done  to  land  by  the  execution  of  the  works,  if  it  is  sufficient  to  lessen  the 
value  thereof:  secondly,  that  the  access  through  the  ball  was  not  a  way  of 
necessity,  but  was  in  the  nature  of  a  continuous  and  apparent  easement  which 
passed  imder  the  demise  of  the  rooms,  and  that  an  interference  with  this  quasi 
easement  was  sufficient  to  give  rise  to  a  valid  claim  for  compensation. 

Appeal  from  the  judgment  of  Day,  J.,  in  favour  of  the  plain- 
tiffs in  an  action  to  recover  600Z.,  the  amount  awarded  by  an 
umpire  appointed  by  the  Board  of  Trade  on  the  application  of 
the  plaintiffs  under  the  Metropolitan  and  District  Eailways  Acts, 
1879  and  1881,  and  the  Acts  therewith  incorporated,  including 
the  [Eailways  Clauses  Consolidation  Act,  1845  (8  &  9  Vict, 
c.  20),  and  the  Lands  Clauses  Consolidation  Act,  1845  (8  &  9 
Vict.  c.  18). 

The  plaintiffs  occupied  under  a  lease  to  them  for  seven  years, 
from  the  25th  of  March,  1880,  three  back  rooms  on  the  first  floor 
of  a  house  and  premises,  No.  73  Great  Tower  Street,  London.  No 
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right  of  way  was  demised  with  the  rooms,  but  the  mode  of  exit  1886 
was  by  going  downstairs  to  a  passage  on  the  ground  floor,  and  fobd 
fix>m  thence  through  the  front  hall  or  vestibule  of  the  house  into  m^bo- 
Great  Tower  Street.  The  defendants,  the  railway  companies,  in  poutak 
execution  of  the  works  authorized  by  their  said  Acts  of  Parlia-  Metbo- 
ment,  pulled  down  and  took  away  the  front  part  of  the  house,  Distbiot 
including  such  hall  or  vestibule.  o^am. 

The  plaintiffs  claimed  compensation  in  respect  of  the  defend- 
ants having  so  pulled  down  such  part  of  the  house,  and  interfered 
with  the  plaintiffs'  right  of  way  and  other  easements,  and  having 
rendered  their  three  rooms  unfit  for  the  purposes  of  occupation 
and  of  the  business  carried  on  there  by  the  plaintiffs.  The  ques- 
tion  of  the  amount  of  compensation  was  referred  to  arbitrators 
nnder  the  Lands  Clauses  Consolidation  Act,'  1845,  and  Bailways 
Clauses  Consolidation  Act,  1845.  By  the  award  the  sum  of  6001. 
was  awarded  as  the  amount  to  be  paid  by  the  defendants  to  the 
plaintiffs,  *'  by  reason  of  the  said  rooms,  easements,  rights,  and 
privileges  having  been  injuriously  affected  by  reason  of  the 
execution  of  the  works  authorized  by  the  said  Acts.'' 

At  the  hearing  of  the  arbitration  the  plaintiffs  claimed  compen- 
sation for  the  following  heads  of  alleged  injury :  interference  with 
tlie  business  of  the  plaintiffs,  the  refusal  of  brokers  and  customers 
to  call  while  the  alterations  were  going  on,  the  inability  of 
brokers  and  customers  to  find  the  plaintiffs'  premises,  the  injury 
to  samples  through  dust,  the  inability  of  the  plaintiffs  to  carry 
on  their  business  during  part  of  the  time  of  the  execution  of 
the  works  through  want  of  water,  the  pollution  of  the  water  used 
by  them  for  the  purpose  of  tasting,  the  inability  of  the  plaintiffs  at 
times  to  light  a  fire  or  gas,  damage  to  their  premises  and  to  their 
samples  through  smoke,  the  flooding  of  their  premises  by  water 
from  the  water-closet  and  elsewhere,  the  difficulty  of  obtaining 
their  letters  in  due  time  consequent  on  there  being  no  housekeeper 
on  the  premises  to  receive  and  sign  for  registered  letters,  and  the 
return  of  drafts  on  the  defendants  on  the  ground  that  the  acceptors 
could  not  be  found. 

They  also  claimed  compensation  for  the  damage  to  the  appear- 
ance of  the  premises  themselves,  the  impossibility  of  having 
a  housekeeper  upon*  the  premises,  the  inconvenience  and  loss 
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1886  accruing  to  the  plaintiffs  through  such  inability,  the  insecurity  of 

Ford  the  premises  necessitating  the  removal  day  by  day  of  securities 

Mimio-  ^^^  other  valuables  from  the  premises  to  the  plaintiffs'  bankers. 

pouTAN  The  solicitors  for  the  plaintiffs  also  had  made  a  similar  claim  in 

AND  -^ 

Metbo-     a  letter  written  before  the  arbitration. 

BisTBicT  The  defendants  contented  themselves  with  a  general  protest 
OmTAyma.  ^S^^^^^  t^®  arbitrator  finding  and  awarding  any  amount  of  com- 
pensation to  be  due  to  the  plaintiffs ;  and  they  did  not  object 
specifically  to  any  of  the  items  claimed. 

1885.  Dec.  15, 17,  J.  W.  MeOor,  Q.a,  and  G.  M.  Freeman,  for 
the  defendants.  At  the  trial  Day,  J.,  was  of  opinion  that  the 
plaintiffs  had  suffered  a  wrong  immediately  that  the  defendants 
began  to  pull  down  the  front  part  of  the  house :  but  the  plaintifis 
had  only  a  way  of  necessity  through  the  hall,  and  the  right  to  a 
way  of  necessity  ceases  to  exist  as  soon  as  the  necessity  for  it 
ceases :  Holmes  v.  Qcring  (1),  cited  in  Gale  on  Easements,  part  L» 
ch.  4,  sect.  2,  p.  140  (5th  ed.).  In  the  present  case  the  necessity 
for  the  mode  of  access  through  the  hall  ceased  as  soon  as  another 
right  of  way  was  substituted.  The  landlords  could  have  done 
what  the  defendants  have  done  without  being  liable  to  an  action : 
there  is  no  injurious  affecting  of  the  rooms  demised  to  the  plain- 
tiffs, so  as  to  give  them  a  right  of  action.  The  claim  put  forward 
by  the  plaintiffs  contains  many  heads  of  damage,  which  cannot 
be  sustained,  they  being  too  remote;  amongst  these  may  be 
mentioned,  the  return  of  drafts  because  the  postmen  would  not 
take  the  trouble  to  find  the  plaintiffs'  rooms,  the  refusal  of 
brokers  and  customers  to  call  while  the  alterations  were  going 
on,  injury  from  dust,  inability  to  use  water,  pollution  of  water^ 
inability  to  light  fire  and  gas. 

As  to  interfering  with  the  passage  to  the  plaintiffs'  rooms,  the 
plaintiffs  had  no  right  to  have  the  vestibule  kept  for  them.  The 
plaintiffs  had  only  a  right  to  go  across  the  vestibule,  and  their 
landlords  had  a  right  to  interfere  with  the  vestibule  as  they 
pleased,  so  long  as  su£5icient  space  in  it  was  left  to  enable  the 
plaintiffs  to  get  through  it  to  the  passage  which  led  to  the  stair- 
case to  the  plaintiffs'  rooms.    The  case  of  Oayford  v.  MoffaU  (2), 

(1)  2  Bing.  76;  9  Moore,  166.  (2)  Law  Bep.  4  Ch.  133. 
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which  is  very  analogous  to  th6  present,  shews  that  the  plaintiffs       isse 
could  not  acquire  by  user  an  easement  over  the  vestibule :  all  that       ^ovd 
the  plaintiffs  could  have,  would  be  a  right  of  way  of  necessity  to      jji^go- 
their  rooms,  which  right  has  not  been  interfered  with  by  what     poutan 
the  defendants  have  done :  Clifford  v.  Hoare  (1)  and  EincUiffe  v.      Mktbo- 
Earl  ofKinnoul.  (2)    Even  if  the  defendants  have  not  succeeded     Dxmaer 
in  maintaining  all  their  points,  yet  as  the  whole  of  the  money   ^^iS^ 
claimed,  viz.,  600Z.,  has  been  awarded  to  the  plaintiffs,  it  follows 
that  if  any  of  the  things  in  respect  of  which  that  sum  was  claimed 
be  bad,  the  whole  award  is  bad :  Beckett  v.  Midland  By.  Co.  (8) 

[CkxTTON,  L.  J,  How  do  you  deal  with  McCarthy  v.  Metropolitan 
Board  of  Works?  (4:)] 

There  the  Board  of  Works  took  away  the  plaintiff's  use  of  the 
dock  and  so  injuriously  affected  his  interest  in  his  premises. 

Bray  (Murphy,  Q.C.,  with  him),  for  the  plaintiffs.  With  regard 
to  the  vestibule,  the  plaintiffs  were  entitled  to  use  that  way  in 
obtaining  access  to  their  rooms :  Pearson  y.  Spencer  (5),  Wheddon 
V.  Burrows  (6),  and  Bayley  v.  Great  Western  By.  Co.  (7)  As  to 
the  general  rules  governing  cases  of  this  kind,  **  the  first  of  these 
rules  is,"  says  Thesiger,  L.J.,  in  Wheddon  v.  Bvrfows{^\  **  that 
on  the  grant  by  liie  owner  of  a  tenement  of  part  of  that  tenement 
as  it  is  then  used  and  enjoyed,  there  will  pass  to  the  grantee  all 
those  continuous  and  apparent  easements  (by  which,  of  course,  I 
mean  quasi  easements),  or,  in  other  words,  all  those  easements 
which  are  necessary  to  the  reasonable  enjoyment  of  the  property 
granted,  and  which  have  been  and  are  at  the  time  of  the  grant 
used  by  the  owners  of  the  entirety  for  the  benefit  of  the  part 
granted."  The  injuries  which  the  plaintiffs  sustained,  and  for 
which  they  claimed  compensation,  were  connected  with  their 
interest  in  land,  the  water  pipes  were  cut  and  the  supply  of  water 
taken  away,  and  the  chimney  of  their  rooms  which  was  interfered 
with  formed  part  of  the  main  building  which  was  pulled  down. 
^The  obstruction  by  the  execution  of  the  work,"  says  Lord 
Selbome,  L.C.,  in  Caledonian  By.  Co.  v.  Walker^s  Trustees  (9), 

(1)  Law  Rep.  9  C.  P.  362.  (5)  3  B.  &  S.  761. 

(2)  5  Bing.  N.  C.  1.  (6)  12  Ch.  D.  31. 

(3)  Law  Bep.  1  C.  P.  241.  (7)  26  Ch.  D.  484. 

(4)  Law  Bep.  7  C.  P.  608;   Law  (8)  12  Ch.  D.  31,  at  p.  49. 
Bep.  sap.  191;  Law  Bep.  7  H.  L.  243.  (9)  7  App.  Gas.  at  p.  276. 
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''  of  a  man's  direct  access  to  his  house  or  land,  whether  such  access 
be  by  a  public  road  or  by  a  private  way,  is  a  proper  subject  for 
compensation/'  The  case  of  Dtike  o/Briedeugh  y.  Metropolitan 
Board  of  Works  (1)  supports  the  plaintiffs'  claim,  as  shewing  that 
a  right  to  compensation  for  land  being  injuriously  affected  may 
exist,  though  the  land  has  not  been  taken  or  used  for  the  works 
authorized  by  the  Act.  Here  the  value  of  the  plaintiffs'  rooms 
was  diminished  by  the  works  of  the  company,  so  that  the  case 
was  within  s.  6  of  the  Bailways  Clauses  Consolidation  Act,  1845 
(8  &  9  Yict.  c.  20),  and  the  plaintiffs  therefore  are  entitled  to 
compensation.  It  matteis  not  that  the  injury  was  only  a 
temporary  one.  If  the  plaintiffs'  interest  in  their  premises  has 
been  injuriously  affected  within  the  meaning  of  that  section,  the 
right  to  compensation  arises  for  all  the  damage  done  whether 
temporary  or  permanent.  In  referring  to  Biekefs  Case  (2),  Lord 
Selbome,  L.C.,  says  in  CaJedonum  By.  Co.  v  Walker's  Trustees  (3), 
**  Much  of  Lord  Chelmsford's  reasoning  was  founded  upon  a  dis- 
tinction between  temporary  and  permanent  damage  under  the 
68th  section  of  the  Lands  Clauses  Act  (4),  and  the  6th  and  16th 

his  desire,  stating  in  such  notice  the 
nature  of  the  interest  in  such  lands  in 
respect  of  which  he  claims  compensa- 
tion, and  the  amount  of  the  compensa- 
tion so  claimed  therein ;  and  unless  the 


(1)  Law  Rep.  5  H.  L.  418. 

(2)  Law  Rep.  2  H.  L.  175. 

(3)  7  App.  Cas.  at  p.  283. 

(4)  By  the  Lands  Clauses  Consoli- 
dation Act,  1845  (8  &  9  Vict.  c.  18), 
8.  68,  "  If  any  party  shall  be  entitled 
to  any  compensation  in  respect  of  any 
lands,  or  of  any  interest  therein,  which 
shall  have  been  taken  for  or  injuri- 
ously affected  by  the  execution  of  the 
works,  and  for  which  the  promoters 
of  the  undertaking  shall  not  have 
made  satisfaction  under  the  provisions 
of  this  or  the  special  Act,  or  any  Act 
incorporated  therewith,  and  if  the  com- 
pensation claimed  in  such  case  shall 
exceed  the  sum  of  fifty  pounds,  such 
party  may  have  the  same  settled  either 
by  arbitration  or  by  the  verdict  of  a 
jury,  as  he  shall  think  fit ;  and  if  such 
party  desire  to  have  the  same  settled 
by  arbitration,  it  shall  be  lawful  for 
him  to  give  notice  in  writing  to  the 
promoters  of  the  undertaking  of  such 


promoters  of  the  undertaking  be  will- 
ing to  pay  the  amount  of  compensa- 
tion so  claimed,  and  shall  enter  into  a 
written  agreement  for  that  purpose 
within  twenty-one  days  after  the  re- 
ceipt of  any  such  notice  from  any 
party  so  entitled,  the  same  shall  be 
settled  by  arbitration  in  the  manner 
herein  provided,  &c." 

By  the  Railways  Clauses  Consolida- 
tion Act,  1846  (8  &  9  Vict.  c.  20),  it 
is  provided :  "  And  with  respect  to  the 
construction  of  the  railway  and  the 
works  connected  therewith,  be  it 
enacted  as  follows : — 

"Sect.  6.  In  exercising  the  power 
given  to  the  company  by  the  special  Act 
to  construct  the  railway,  and  to  take 
lands  for  that  purpose,  the  company 
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sections  of  the  Bailways  Clauses  Act^  in  which  Lord  Cranworth 
did  not  concur ;  and  it  certainly  does  not  appear  to  me  that  the 
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shall  be  subject  to  the  provisions  and 
restrictione  contained  in  this  Act  and 
in  the  said  Lands  Clauses  Consolida- 
tion Act;  and  the  company  shall 
make  ta  the  owners  and  occupiers, 
and  all  other  parties  interested  in  any 
lands  taken  or  used  for  the  purposes 
of  the  railway,  or  injuriously  affected 
by  the  construction  thereof,  fuU  com- 
pensation  for  the  Talue  of  the  lands 
so  taken  or  used,  and  for  all  damage 
sustained  by  such  owners,  occupiers, 
and  other  parties,  by  reason  of  the 
exercise,  as  regards  such  lands,  of  the 
powers  by  this  or  the  special  Act,  or 
any  Act  incorporated  therewith,  vested 
in  the  company;  and  except  where 
otherwise  proTided  by  this  or  the 
special  Act,  the  amount  of  such  com- 
pensation  shall- be  i^scertained  and  de- 
termined in  the  manner  provided  by 
the  said  Lands  Clauses  Consolidation 
Act,  for  determining  questions  of  com- 
pensation with  regard  to  lands  pur- 
chased or  taken  under  the  provisions 
thereof;  and  all  the  provisions  of  the 
said  last-mentioned  Act  shall  be  ap- 
plicable to  determining  the  amount  of 
any  such  compensation  and  to  enforc- 
ing the  payment  or  other  satisfaction 
thereof** 

''Sect  16.  Subject  to  the  provisions 
and  restrictions  in  this  and  the  special 
Act,  and  any  Act  incorporated  there- 
with, it  shall  be  lawful  for  the  com- 
pany, for  the  purpose  of  constructing 
the  railway,  or  accommodation  works 
connected  therewith  hereafter  men- 
tioned, to  execute  any  of  the  following 
works  (that  is  to  say), 

**  They  may  make  or  construct,  in, 
upon,  across,  under,  or  over  any  lands, 
or  any  streets,  hills,  valleys,  roads, 
railroads,  or  tramroads,  rivers,  canals, 
brooksy   streams,    or   other    waters, 
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within  the  lands  described  in  the  said 
plans,  or  mentioned  in  the  said  books 
of  reference  or  any  correction  thereof, 
such  temporary  or  permanent  inclined 
planes,  tunnels,  embankments,  aque- 
ducts, bridges,  roads,  ways,  passages, 
conduits,  drains,  piers,  arches,  cut- 
tings, and  fences  as  they  think  proper  : 
*  "  They  may  alter  the  course  of  any 
rivers  not  navigable,  brooks,  streams, 
or  watercourses,  and  of  any  branches 
of  navigable  rivers,  such  branches  not 
being  themselves  navigable,  within 
such  lands,  for  the  purpose  of  con- 
structing and  maintaining  tunnels, 
bridges,  passages,  or  other  works  over 
or  under  the  same,  and  divert  or  alter, 
as  well  temporarily  as  permanently, 
the  course  of  any  such  rivers  or  streams 
of  water,  roads,  streets,  or  ways,  or 
raise  or  sink  the  level  of  any  such 
rivers  or  streams,  roads,  streets,  or 
ways,  in  order  the  more  conveniently 
to  carry  the  same  over  or  under  or  by 
the  side  of  the  railway,  as  they  may 
think  proper : 

''They  may  make  drains  or  con- 
duits into,  through,  or  under  any 
lands  adjoining  the  railway,  for  the 
purpose  of  conveying  water  from  or  to 
the  railway : 

"  They  may  erect  and  construct 
such  houses,  warehouses,  offices,  and 
other  buildings,  yards,  stations,  wharfs, 
engines,  machinery,  apparatus,  and 
other  works  and  conveniences  as  they 
think  proper : 

"  They  may  from  time  to  time  alter, 
repair,  or  discontinue  the  before- 
mentioned  works  or  any  of  them,  and 
substitute  others  in  their  stead : 

**  They  may  do  all  other  acts  neces- 
sary for  making,  maintaining,  altering, 
or  repairing,  and  using  the  railway : 

"  Provided  always,  that  in  the  exer- 
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1886        decision  of  Rickefs  Case  (1),  either  in  this  House  or  in  the  Ex- 

f«0BD       chequer  Chamber,  can  satisfactorily  be  explained  by  any -such 

^11^^     distinction."    In  re  Penny  (2)   Lord  Campbell  was  of  opinion 

poLiTAN      « that  the  injury  arising  from  vibration  during  the  construction 

Metro-      of  the  works  waa  a  proper  ground  for  compensation ; "  and  the 

DwraiCT.    cases  of  East  and  West  India  Docks  and  Birmingham  Junction 

CoMr^tL    -^y-  ^^'  ^'  GaUke  (3),  and  Wilkes  v.  Htmgerford  Market  Co.  (4), 

are  also  authorities  in  support  of  a  right  to  compensation  in 

respect  of  temporary  damage.    In  the  present  case,  even  if  the 

arbitrator  has  given  something  for  temporary  damage,  the  Court 

cannot  inquire  into  the  amount  which  has  been  so  given.    The 

arbitrator  could  not  award  a  larger  sum  than  600Z.,  because 

the  plaintiffs  did  not  claim  more,  though  in  fact  they  sustained 

damage  to  a  greater  amount. 

MelloVy  Q.Cy  in  reply.  Temporary  damage  cannot  be  the 
subject  of  compensation :  Ricket's  Case  (1) ;  and  that  case  was 
approved  of  in  McCarthy  v.  Metropolitan  Board  of  Works.  (5) 

Cur.  adv.  vuU. 

1886.  Feb.  1.    The  following  judgments  were  delivered : — 

Lord  Esheb,  M.B.  In  this  case  an  action  was  brought  upon 
an  award  with  respect  to  a  claim  made  by  the  plaintifib  against 
the  railway  companies  for  compensation  for  injuriously  affecting 
their  property.  At  the  hearing  of  the  arbitration  certain  evidence 
was  given  and  certain  claims  were  put  forward,  and  the  arbitrator 
has  made  a  general  award.  The  arbitrator  was  not  called  as  a 
witness  at  the  trial,  and  there  was  no  precise  evidence  as  to  which 
items  of  the  plaintiffs'  claim,  on  the  evidence  which  was  laid 
before  him,  he  gave  compensation ;  but  it  is  alleged  on  behalf  of 
the  railway  companies  that  the  award  is  to  be  held  bad,  and  that 
judgment  is  to  be  entered  against  the  plaintiffs,  on  the  ground 
that  the  arbitrator  has  given  compensation  for,  at  all  events, 

cise  of  the  powers  by  this  or  the  all  damage  by  them  sustained  by  rea- 

special  Act    granted,    the    company  son  of  the  exercise  of  such  powers." 
shall  do  as  little  damnge  as  can  be,  (1)  Law  Hep.  2  H.  L.  175. 

and  shall  make  full  satisfaction   in         (2)  7  K  &  B.  660«  at  p.  672. 
manner  herein,  and  in  the  special  Act,  (3)  3  Mac.  &  Or.  155. 

and  any  Act  incorporated  therewith,  (4)  2  Bing.  N.  C.  281. 

provided,  to  all  parties  interested,  for         (5)  Law  Rep.  7  H.  L.  243. 
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some  things  with  regard  to  which  he  had  no  jurisdiction  to  award       1886 
any  compensation*    It  is  true  that  if  the  Court  can  see  that  an       p^^ 

aibitrator  has  given  compensation  in  respect  of  any  part  of  the  metbq- 

daim  which  is  beyond  his  jurisdiction,  judgment  must  be  given  poijtak 

against  the  plaintiffs,  and  the  award  must  be  treated  as  invalid.  Metro. 

I  regret  that  state  of  the  law.    Where  it  is  clear  that  compensa-  bistuict 

tion  has  been  given  in  respect  of  an  item  in  excess  of  the  juris-  cwS^anies 

diction,  I  regret  that  the  Court  cannot  strike  it  out  of  the  award  ,  ^rr—  „„ 

Lord  Esber,  M JL 

and  give  judgment  for  that  which  is  valid  and  good.  But  we 
must  abide  by  the  law  as  it  stands. 

Several  points  were  urged  as  shewing  that  the  claim  was  in 
certain  particulars  beyond  the  jurisdiction  of  the  arbitrator.  Some 
points  with  regard  to  these  matters  are  quite  clear :  the  mere 
personal  inconvenience  or  injury,  the  mere  injury  to  the  business 
of  the  person  claiming,  must  not  be  taken  into  account.  In  order 
to  obtain  compensation  there  must  be  some  injury  to  property, 
and  certain  matters  were  laid  before  the  arbitrator  in  this  case 
which  I  think  would  be  mere  injury  to  the  plaintiffs  personally 
or  to  their  business. 

Some  matters  have  been  put  forward  which  seem  to  me  to  be 
merely  evidence  of  other  matters  which  may  be  lawfully  claimed ; 
nevertheless,  if  I  could  see  that  the  arbitrator  had  given  specifi* 
eally  compensation  in  respect  of  those  claims,  the  award  must  be 
treated  as  of  no  effect  in  this  action.  With  regard  to  those 
matters  which  are  mere  personal  inconveniences  to  the  plaintiffs 
or  injuries  to  their  business,  they  are  so  slight  that  I  feel  wholly 
disinclined  to  come  to  the  conclusion  that  the  arbitrator  has 
taken  them  into  account,  there  being  no  evidence  before  us  to 
that  effect.  It  seems  to  me  that  his  award  may  be  amply  sus* 
tained  on  the  hypothesis,  that  he  did  not  take  into  account  those 
slight  matters.  The  same  may  be  said  with  regard  to  the  matters, 
which  are  evidence  of  other  matters  lawfully  claimed.  Why 
should  we  suppose  that  the  arbitrator  treated  those  as  specific 
^claims,  in  respect  of  which  he  has  given  distinct  sums,  when  in 
truth  he  may  have  considered  them  as  evidence  of  the  other 
matters  ?  I  will  instance  one  matter  which  strikes  me,  namely, 
the  absence  of  a  housekeeper  during  the  alteration  of  the  build- 
ix^.    That,  to  my  mind,  is  evidence  to  shew  that  the  building, 
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188G        as  business  premises,  was  rendered  of  inferior  value,  because  if  a 
Ford       building  cannot  be  used   as  a  business^  building  to  the  same 

Mctro-      advantage  as  it  was  before,  it  is  an  injury  to  the  building  as  a 

i-oLiTAN      business  building. 

Metbo-         The  chief  point  argued  is  this :  it  was  urged  that  we  were 

District  bound  by  authority  to  hold  that  if  the  arbitrator  awards  any  com- 
OwopAOTs  P®^^sation  upon  such  a  claim  as  this  for  injury,  when  it  is  injury- 
only  existing  during  the  continuance  of  the  work,  and  does  not 
confine  himself  to  injury  which  remains  when  the  work  is  finished, 
the  award  is  bad.  That  has  always  struck  me  as  an  exceedingly 
strange  proposition — that  compensation  may  be  given  for  the  in- 
jury which  exists  at  the  time  when  the  work  is  finished,  and  yet' 
that  no  compensation  is  to  be  allowed  for  the  very  same  injury 
which  exists  during  the  progress  of  the  works.  That  has  always 
seemed  to  me  to  be  a  very  fine  distinction,  which  I  coidd  not 
understand ;  and  when  we  look  into  the  authorities,  we  find  that 
it  is  based  on  an  expression  of  Lord  Chelmsford.  I  cannot  help 
thinking  that  that  expression,  which  has  been  cited  from  Bicket 
V.  Metropolitan  By.  Co.  (1),  decided  in  the  House  of  Lords,  and 
has  been  relied  upon  as  an  opinion  of  Lord  Chelmsford,  is  open 
to  the  explanation  that  it  is  a  defective  expression ;  he  did  not 
intend  to  say  that  which  no  doubt  his  words,  prima  facie,  seem  td 
imply.  But  be  that  as  it  niay,  that  expression  of  his,  as  has  been 
pointed  out,  was  not  adopted  by  Lord  Cranworth  in  the  very 
same  case,  and  certainly  has  been  spoken  of,  to  say  the  least, 
with  doubt  by  Lord  Selbome  in  Caledonian  By.  Co.  v.  Walher^s 
Trustees  (2).  I  cannot,  therefore,  take  that  expression  of  Lord 
Chelmsford's  as  a  binding  authority  upon  this  Court,  as  a  decision 
of  the  House  of  Lords.  If  that  be  so,  we  are  driven  back  to 
principle.  As  I  have  said,  I  cannot  believe  that  a  fine-drann 
distinction  which  seems  to  me  unreasonable  can  be  the  law,  and 
therefore  I  cannot  think  that  the  mere  fact  that  the  arbitrator 
has  given  some  compensation  for  injury  done  before  the  works 
were  completed,  invalidates  the  award. 

In  my  opinion  the  award  is  su£Scient  for  the  reasons  which  I 
have  given ;  the  action  can  be  maintained  upon  it,  and  therefore 
this  appeal  must  be  dismissed. 
.    (1)  Law  Rep.  2  H.  L.  176,  at  p.  194.  (2)  7  App.  Cas.  259,  at  p.  283. 
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Cotton,  L,J.  I  am  of  the  same  opinion.  The  award,  to 
enforce  which  this  action  has  been  brought,  was  made  under  the 
68th  section  of  the  Lands  Clauses  Act:  the  statutory  right  to 
compensation  is  alleged  to  be  given  to  the  plaintiffs  by  the  Gth 
section  of  the  Bail  ways  Clauses  Act;  the  68th  section  of  the 
Lands  Clauses  Act  only  points  out  the  machinery  by  which  the 
amount  of  compensation  is  to  be  ascertained. 

The  contention  before  us  has  been  that  the  award  is  bad.    The 
first  point  taken,  and  really  the  only  point  that  was  taken,  before 
the  arbitrator  was,  that  there  was  no  case  at  all  for  the  plaintiffs, 
that  is  to  say,  that  having  regard  to  what  was  done  by  the  com- 
pany there  was  no  evidence  that  the  plaintiffs  were  entitled  to 
any  compensation  under  the  6th  section  of  the  Bailways  Clauses 
Act,  1845.    That  protest  was  disregarded  by  the  arbitrator,  and 
the  case  went  on  before  him.    It  will  be  material,  on  some  points 
of  the  case,  to  consider  how  the  objection  was  taken.    It  seems  to 
follow  necessarily  from  the  mere  words  of  the  Act  that  to  entitle 
any  person  to  compensation  under  the  6th  section  of  the  Bail- 
ways  Clauses  Act,  there  must  be  an  injury  to  land  which  he  owns 
or  in  which  he  has  an  interest,  and  I  may  read  what  was  said  by 
Lord  Cairns  when  Lord  Chancellor,  in  the  case  of  Metropolitan 
Board  of  Works  v.  McCarthy  (1),  as  really  pointing  out  what 
now  the  rule  is.    The  Lord  Chancellor  was  stating  what  was 
argued  by  the  late  Lord  Justice  Thesiger,  who  was  then  counsel 
in  the  case,  but  he  accepts  it  as  really  laying  down  the  rule  in 
these  cases :  ^^  Mr.  Thesiger  stated  that  the  test  which  he  would 
submit  as  one  which,  he  thought,  would  explain  and  reconcile  the 
various  cases  upon  this  subject,  was  this,  that  where  by  the  con- 
struction of  works  there  is  a  physical  interference  with  any  right, 
public  or  private,  which  the  owners  or  occupiers  of  property  are 
by  law  entitled  to  make  use  of  in  connection  with  such  property, 
and  which  right  gives  an  additional  market  value  to  such  pro- 
perty, apart  from  the  uses  to  which  any  particular  owner  or  occu- 
pier might  put  it,  there  is  a  title  to  compensation,  if,  by  reason 
of  such  interference,  the  property,  as  a  property,  is  lessened  in 
•value.'*    I  read  that  because  part  of  it  is  in  favour  of  the  conten- 
tion of  the  present  defendants,  and  lays  down  accurately  the  law 
as  I  understand  it. 

0)  Law  Rep.  7  H.  L.  243,  at  p.  253. 
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188C  What  was  the  position  of  the  present  plaintiffs  ?    They  had  a 

YoRD  short  lease  of  three  rooms.    The  three  rooms  which  they  occupied 

T^jj^  were  in  what  may  be  called  the  back  block  of  the  house.    There 

pouTAK  ^ere  two  blocks,  one  facing  the  street,  and  then  a  passage  con- 

AND  ,  ,  X  o 

Metbo  necting  the  two  blocks,  and  stairs  went  up  into  the  back  block, 

Di^BKT  ^^d  the  plaintiffs  occupied  three  rooms  on  the  first  floor  of  that 

^MPANiEs  ^'^®^^  block.    But  though  the  plaintiffs  only  had  those  three  rooms 

in  what  I  call  the  back  block,  they  had  the  right  as  tenants  of 

Cotton.  L.J.  '  -^  ^ 

those  three  rooms  of  using  the  other  part  of  the  building.  There 
was  a  hall  with  double  doors  and  another  set  of  double  doors,  and 
then  there  were  a  passage  and  stairs  which  led  up  to  the  plaintiffs' 
rooms.  The  railway  company  took  away  part  of  the  house ;  they 
took  away,  as  I  understand,  all  the  front  block,  and  took  away  the 
hall,  through  which  the  plaintiffs  had  an  exit  to  the  street,  and 
there  was  evidence  that  that  interference  with  the  building  did 
materially  affect  the  value  of  the  rooms  of  which  the  plaintiffs  had 
a  lease.  In  my  opinion  it  is  perfectly  clear  that  the  protest  made 
by  the  company  before  the  arbitrator  was  wrong,  and  that  some 
compensation  ought  to  be  made  to  the  plaintiffs.  I  do  not  con- 
sider that  any  part  of  the  property  of  which  the  plaintiffs  had  a 
lease,  was  taken  away,  but  some  property  to  which  they  had  a 
substantial  right  granted  to  them  by  the  owners  and  landlords  of 
the  house,  namely,  a  right  of  going  through  the  passage,  being  a 
matter  connected  with  the  use  and  enjoyment  of  those  three 
rooms,  was  interfered  with.  The  taking  away  and  interfering  with 
the  property,  if  the  evidence  shews  that  it  was  injurious,  is  a 
matter  which  must  affect  the  value  of  their  interest  in  this  land, 
and  is  not  a  mere  matter  of  personal  annoyance.  Therefore  the 
protest  was  wrong,  and  the  contention,  that  the  plaintiffs'  claim 
was  beyond  the  jurisdiction  which  the  Lands  Clauses  Act  and  the 
Bailways  Clauses  Act  give  to  the  arbitrator,  must'  fail. 

But  if  it  were  clear  that  the  award  has  included  claims  in  respect 
of  which  there  is  no  right  to  give  any  compensation  to  the  plain- 
tiffs, the  award  must  fail,  and  of  course  the  judgment  for  the 
plaintiffs  could  not  stand. 

What  was  the  first  contention  ?  It  was  argued  that  in  estimat- 
ing the  amount  which  he  thought  the  plaintiffs  ought  to  have, 
the  arbitrator  took  into  consideration  injuries  to  the  building 
caused  during  the  progress  of  the  works,  and  it  was  argued  that 
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as  matter  of  law  he  had  no  right  to  give  compensation,  having 
regard  to  s.  6  of  the  Railways  Clauses  Act,  for  any  injury,  even 
although  it  was  injury  to  the  interests  of  the  plaintiffs  in  this 
building,  caused  only  during  the  progress  of  the  works.  It  was 
admitted  by  counsel  for  the  plaintiffs  that  in  fact  the  arbitrator 
had  taken  into  consideration  injury  caused  during  the  progress 
of  the  works ;  as  regards  the  law,  I  have  looked  carefully  at  the 
case  quoted  (counsel  quoted  no  other),  and  at  the  opinion  ex- 
pressed by  Lord  Chelmsford  in  Bichet  v.  Metropolitan  By.  Co.  (1) 
He  says  this,  **The  case  was  argued  at  your  Lordships'  bar 
both  upon  the  6th  and  16th  sections  of  the  Eailways  Clauses 
Act,  but  in  my  opinion  the  6th  section  is  inapplicable.  It 
relates  ^to  owners  and  occupiers  of  and  all  other  persons  in- 
terested in  any  lands  taken  and  used  for  the  purposes  of  the 
railway  or  injuriously  affected  by  the  construction  thereof  (not 
in  the  course  of  the  construction  thereof) ;  and  the  company  is 
to  make  '  full  compensation  for  the  value  of  the  lands  so  taken 
or  used,  and  for  all  damage  sustained  by  such  owners,  occupiers, 
and  other  parties  by  reason  of  the  exercise,  as  regards  such  lands, 
of  the  powers  vested  in  the  company/  "  Undoubtedly  he  says 
that  this  construction  puts  s.  6  out  of  the  way,  and  that  s.  16  must 
be  considered.  If  that  had  been  the  ground  on  which  Bichet  v. 
Metropoliian  By.  Co.  (2)  was  decided  by  the  House  of  Lords,  in  my 
opinion,  even  although  the  present  case  did  not  come  directly 
within  the  decision,  we  ought  not  to  disregard  the  ground  on 
which  the  House  of  Lords  came  to  that  conclusion ;  but  Lord 
Cranworth  did  not  agree  with  that,  and  Lord  Westbury,  who  was 
overruled  by  the  other  two  because  he  was  of  a  different  opinion 
from  them  on  the  main  question,  certainly  did  not  assent  to  it ; 
and  in  a  later  case  before  the  House  of  Lords,  Caledonian  By. 
Co.  V.  Walker's  Trustees  (3),  Lord  Selbome,  then  Lord  Chan- 
cellor, speaks  with  reference  to  this  dictum  of  Lord  Chelmsford, 
not  in  my  opinion  with  approval:  he  says:  "Much  of  Lord 
Chelmsford's  reasoning  was  founded  upon  a  distinction  between 
temporary  and  permanent  damage  under  the  68th  section  of  the 
Lands  Clauses  Act,  and  the  6th  and  16th  sections  of  the  Railways 

(1)  Law  Rep.  2  H.  L.  175,  at  p.  194.  (2)  Law  Eep.  2  H.  L.  176. 

(3)  7  App.  Cas.  259,  at  p.  283. 
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1886  Glauses  Act,  in  which  Lord  Cranworth  did  not  concur;  and  it 
FoBD  certainly  does  not  appear  to  me  that  the  decision  of  Bieket^s 
•  Motbo-  ^^^^  (^)>  ®^*^®'  ^^  ^^  House  or  in  the  Exchequer  Chamber,  can 
roLiTAN  satisfactorily  be  explained  by  any  such  distinction.  But  both 
Metro-  those  noble  and  learned  Lords  agreed  that  the  damage  by  loss  of 
District  custom  of  which  the  plfidntiff  complained,  was  a  consequence  of 
oiwAinEs.  ^^®  works  of  the  railway  company,  too  remote  and  indefinite  to 
bring  it  within  the  scope  of  any  of  the  compensation  clauses  of 
the  Acts."  Both  in  that  case  and  in  other  cases  other  judges 
have  taken  the  same  view  of  the  decision  in  Riekefs  Case  (1), 
namely,  that  it  turned  not  on  the  injury  complained  of  being 
either  wholly  or, partially  caused  by  the  course  of  the  construction 
of  the  works,  but  on  this,  that  the  injury  was  so  remote  and  so 
distantly  connected  with  the  loss  sustained  by  Bicket  that  no 
compensation  could  be  granted.  We  therefore  have  the  autho- 
rity of  a  judgment  of  the  House  of  Lords,  and  the  opinion  of 
Lord  Selbome,  that  what  I  have  read  from  Lord  Chelmsford's 
speech  was  not  the  ground  of  the  decision  in  Rieket  v.  Metropolitan 
'Ry.  Co,  (1),  and  in  my  opinion  we  ought  not  to  consider  that 
expression  of  opinion  as  an  authority  binding  upon  us,  if,  on  the 
true  construction  of  the  section,  we  come  to  a  different  conclusion. 
•In  my  opinion  it  would  be  wrong,  and  to  take  a  very  narrow  view 
of  this  Act,  to  say  that  compensation  for  injury  caused  by  the 
exercise  of  the  powers  vested  in  the  company  is  to  be  confined  to 
injury  caused  by  the  works  when  constructed.  In  my  opinion  the 
right  to  compensation  ought  to  include  also  injury  caused  to  the 
house,  not  only  by  the  works  when  finished,  but  by  the  exercise 
of  the  powers  of  the  Act  in  the  course  of  putting  up  those  works. 
By  the  Bailways  Clauses  Act,  1845,  s.  6,  compensation  is  to  be 
given  for  land  "  injuriously  affected  by  the  construction  "  of  the 
railway ;  and  I  should  say  "  construction  "  points  to  the  iictual 
^construction  of  the  works  as  well  as  to  the  works  when  con- 
structed ;  but  the  compensation  is  to  be  granted  for  all  damage 
sustained  by  the  occupier  by  reason  of  the  exercise  as  regards  such 
lands  of  the  powers  by  the  Bailways  Clauses  Act  or  the  special  Act 
vested  in  the  company.  I  do  not  forget  the  expression  "as  regards 
such  lands ; "  but  in  my  opinion  that  must  mean  by  works  which 
(1)  Law  Rep.  2  H.  L.  175. 
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injnrionsly  affect  the  lands,  even  though  the  lands  are  not  taken,       issc 
and  which  .would  be  actionable  if  the  Act  of  Parliament  had  not "      ^ov^ 
given  powers  to  the  railway  company.    Therefore  in  my  opinion         *• 
— and  the  Master  of  the  Bolls  has  already  expressed  his  opinion     foutax 
generally  to  the  same  effect — if  injury  is  caused  to  the  value  of      Metro- 
the  building  by  that  which  is  done  while  the  works  are  being     dSbtrict 
constructed,  the  owner  or  occupier  or  person  having  an  interest    i^ailway 
is  entitled  to  compensation  in  respect  of  his  land  and  his  interest 
in  the  land  which  are  injuriously  affected. 

That  really  gets  rid  of  the  substantial  objection  to  this  award, 
because  it  was  admitted  that  compensation  for  injury  during  the 
works  was  included  in  the  amoimt  of  the  award. 

But  then  I  come  to  another  point.  It  has  been  urged  that 
evidence  was  given  which  referred  to  injuries  sustained  by  the 
plaintiffs  personally,  injuries  sustained  by  them  in  carrying  on 
their  business,  and  that  that  evidence  would  offend  against  the 
law  laid  down  by  Lord  Cairns  in  the  passage  which  I  read  (and  it 
was  repeated  by  other  judges),  that  the  inconvenience  or  injury 
which  arises  solely  firom  the  particular  use  to  which  the  particular 
occupier  puts  the  building,  must  not  be  regarded.  There  was 
evidence  undoubtedly  relating  to  inconvenience  of  that  kiiid,  but 
are  we  to  hold  that  the  award  included  sums  given  for  such 
matters  ?  The  course  which  the  counsel  for  the  company  took 
prevents  our  having  any  assistance  from,  or  expression  of  opinion 
by,  the  arbitrator ;  because  instead  of  objecting  to  the  evidence  of 
matters  which  really  were  personal  annoyance  and  interference 
with  the  particular  trade,  such  as  the  water  being  in  such  a  state 
that  the  tea  could  not  be  properly  tasted,  and  such  as  the  dust 
injuring  the  tea  which  they  had,  having  protested  once  for  all 
against  the  arbitrator  proceeding  to  award  any  compensation,  he 
did  not  object  when  evidence  of  particular  claims  was  given,  but 
allowed  the  evidence  to  be  given  without  objection^  Of  course  if 
it  appeared  that  the  arbitrator  had  given  compensation  in  respect 
of  matters  for  which  he  could  not  properly  give  compensation, 
that  conduct  of  the  company  would  have  no  effect ;  but  it  has  had 
this  effect,  it  prevents  our  knowing  whether  the  arbitrator  in  his 
award  did  or  did  not  consider  the  matter  to  which  objection  could 
be  properly  taken^  as  part  of  that  which  ought  to  be  taken  into 
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188G  consideratioiu  It  is  said,  that  the  sum  awarded  is  so  large  that 
FoMj  he  must  have  taken  those  matters  into  consideration.  I  do  not 
Metro-  ^^1^©^®  *tat.  It  is  very  true  he  awarded  a  large  sum,  but  we  are 
poLiTAN  not  to  consider  now  whether  in  our  opinion  the  sum  was  too  large ; 
Metbo-  what  we  have  to  consider  is  whether  the  arbitrator,  before  whom 
^^^^  the  parties  went,  has  or  has  not  acted  within  his  jurisdiction.  If 
^ELWAY  jjQ  jji^^  ^Q  hoYe  no  power  to  interfere  in  any  way.  In  my 
opinion,  as  the  arbitrator  was  not  called  as  a  witness,  and  as 
nothing  appears  upon  the  award  to  shew  that  he  has  included 
these  matters  as  by  themselves  entitling  the  plaintiffs  to  compen- 
sation, we  ought  not  to  set  aside  this  award  and  to  say  that  he 
has  included  matters  which  were  not  within  his  jurisdiction, 
simply  because  evidence  was  given  with  reference  to  such  matters, 
some  of  which  bearing  on  the  injury  to  the  house  were  admitted 
without  any  objection  on  behalf  of  the  company. 

There  was  another  matter  which  I  ought  not  to  omit,  in  case  it 
is  said  that  it  was  passed  over.  Ko  doubt  a  letter  was  written  by 
the  solicitors  of  the  plaintiffs  which  did  include  matters  in  respect 
of  which,  in  my  opinion,  no  compensation  could  be  given,  but  that 
is  not  conclusive  to  shew  that  the  arbitrator  took  these  matters 
into  his  consideration.  The  question  which  we  have  to  decide  is, 
whether  this  award  is  bad  as  being  shewn  by  the  railway  company 
to  include  matters  not  within  the  jurisdiction  of  the  arbitrator. 
In  my  opinion  we  ought  not  to  come  to  any  such  conclusion,  and 
therefore  this  appeal  fails. 

BowEN,  L.J.  The  first  point  which  we  have  to  consider  is, 
whether  injury  or  damage  has  been  sustained  by  the  plaintiffs 
which  is  properly  the  subject  matter  of  compensation.  It  is  per- 
fectly well  settled  that  in  order  to  found  a  claim  to  compensation 
under  the  Bailways  Clauses  Consolidation  Act  and  the  Lands 
Clauses  Consolidation  Act  combined,  there  must  be  some  injury 
to  the  house  or  land  itself  in  which  the  person  who  claims  compen- 
sation has  an  interest.  As  Lord  Chelmsford  said  in  Metropolitan 
Board  of  Works  v.  MeCarihy  (1),  "  a  mere  personal  obstruction 
or  inconvenience,  or  a  damage  occasioned  to  a  man's  trade,  or 
the  goodwill  of  his  business,  although  of  such  a  nature  that  but 

(1)  Law  Rep.  7  H.  L.  243,  at  p.  256. 
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for  the  Act  of  Parliament  it  might  haye  been  the  subject  for  an 
action  for  damages,  ^ill  not  entitle  the  injured  party  to  compen- 
sation under  it.'*  It  remains  to  be  considered  what  is  the 
chazacter  of  the  damage  or  injury  to  the  house  or  land,  which  will 
give  rise  to  such  a  claim  to  compensation.  The  true  distinction 
upon  that  point  has  been  established  in  the  House  of  Lords  in 
Metropolitan  Board  of  WorTcs  y.  McCarthy  (1),  and  is  as  follows : 
"  That  where  by  the  construction  of  works  there  is  a  physical 
interference  with  any  right  public  or  priyate,  which  the  owners  or 
occupiers  of  property  are  by  law  entitled  to  make  use  of,  in  con- 
nection with  such  property,  and  which  right  gives  an  additional 
market  yalue  to  such  property,  apart  from  the  uses  to  which  any 
particular  owner  or  occupier  might  put  it,  there  is  a  title  to 
compensation  if  by  reason  of  such  interference  the  property  as 
a  property  is  lessened  in  value."  We  are  driven  therefore  to 
consider  what  is  the  right,  if  any,  in  the  present  case  which 
has  been  interfered  with,  and  whether  it  has  been  interfered  with 
so  as  to  affect  the  selling  value  of  the  property  as  property  within 
the  definition  to  which  I  have  alluded. 

The  facts  have  been  set  forth  by  my  learned  Brothers  who 
have  preceded  me.  The  railway  company  have  in  fact  taken 
away  the  haU  through  which  access  to  the  demised  premises  was 
gained  by  the  plaintiffs,  the  claimants  for  compensation.  What 
right  of  access  had  the  claimants  through  the  hall  in  its  original 
state,  and  what  title  had  they  to  complain  if  the  hall,  througli 
which  they  passed,  was  so  altered  as  to  change  the  physical 
character  of  the  access  ? 

Kow,  it  seems  to  me,  that  the  access  to  the  demised  premises 
falls  distinctly  within  the  class  of  rights  alluded  to  in  Wheeldon  v. 
Burrows.  (2)  By  the  grant  of  part  of  a  tenement  it  is  now  well 
known  there  will  pass  to  the  grantee  all  those  continuous  and 
apparent  easements  over  the  other  part  of  the  tenement,  which 
are  necessary  to  the  enjoyment  of  the  part  granted  and  have  been 
hitherto  used  therewith.  It  was  said  that  this  mode  of  access  was 
a  way  of  necessity.  That  appears  to  me  to  be  an  imperfect  state- 
ment of  its  character.  A  right  of  way  of  necessity  is  a  right  which 
arises  by  implication,  but  its  true  nature,  and  the  distinctions 
.    (1)  Law  Rep,  7  H.  L.  243,  at  p.  253.  (2)  12  Ch.  D.  31. 
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188G  which  obtain  between  the  present  right  of  access  claimed  and  a 
PoBD  right  of  way  of  necessity  is  explained  in  T^rson  v.  Spencer.  (1) 
^jj^^  The  present  right,  using  the  language  of  Lord  Chief  Justice  Erie, 
poLTTAK  falls  under  that  class  of  implied  grants  ^^  where  there  is  no  necessity 
Metro-  for  the  right  claimed,  but  where  the  tenement  is  so  constructed 
DISTRICT  ^  *^**  P*'^  ^^  ^*  involve  a  necessary  dependence,  in  order  to  its 
Bailway  enjoyment  in  the  state  it  is  in  when  devised,  upon  the  adjoining 
tenement."  It  was  therefore  a  private  right  which  the  occupiers 
of  those  rooms  were  by  law  entitled  to  make  use  of  in  connection 
with  their  property,  and  I  think  there  can  be  no  question  that  the 
right  gave  an  additional  market  value  to  the  property.  Has  that 
right  been  interfered  with  according  to  the  definition  laid  down, 
in  Metropolitan  Board  of  Works  v.  McCarthy  f  (2)  It  is  urged  that 
the  injury  which  was  caused  to  the  house  by  the  taking  away  of 
the  enjoyment  of  this  hall,  was  an  injury  caused  only  during  the 
progress  of  the  works,  and  therefore  was  not  such  an  injury  as  was 
intended  to  be  compensated  by  s.  6  of  the  Bail  ways  Clauses  Act^ 
which  provides  for  compensation  being  given  for  an  injury  done  to 
lands  by  the  construction  of  a  railway.  But  the  question  seems 
to  me  rather  to  be  what  is  the  character  of  the  injury  inflicted, 
than  what  is  the  period  during  which  it  occurs.  I  cannot  help 
thinking  that  on  the  plain  reading  of  the  Act  of  Parliament  an 
injury  may  be  done  to  houses  and  land,  (if  it  is  an  injury  sufficient 
to  lessen  the  value  of  the  property,)  quite  as  fully  during  the 
progress  of  work,  as  by  the  works  after  they  have  been  con- 
structed ;  and  although  Lord  Chelmsford's  language  in  Ricket  v. 
Metropolitan  By.  Co.  (3)  would  seem  to  indicate  a  contrary  opinion, 
I  agree  in  the  view  which  has  been  already  expressed  by  the 
Master  of  the  Bolls  and  Lord  Justice  Cotton,  that  that  language 
-was  no  integral  part  of  the  decision  in  Bickefa  Case.  (3)  It  has 
been  doubted  and  explained  by  Lord  Selbome  in  Caledonian  By. 
Co.  V.  Wdlker*s  Trustees  (4),  and  it  seems  to  me  that  it  cannot 
really  at  the  present  time  be  taken  as  established  law.  Compen- 
sation, therefore,  was  rightly  claimed  by  the  plaintiffs  in  this  case 
in  respect  of  the  alteration  of  the  hall,  which  formed  the  access 
to  the  demised  premises. 

(1)  3  B.  &  S.  761,  at  p.  7G7.  (3)  Law  Rep.  2  H.  L.  176. 

(2)  Law  Rep.  7  H.  L.  243.  (4)  7  App.  Gas.  269,  at  p.  283. 
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But  it  is  said  that  the  arbitrator  has  also  taken  into  considera-       1886 


tion  certain  other  matters  which  were  beyond  the  scope  of  his       fobd 
jnrisdictiony  and  for  which  pecuniary  compensation  could  not  be      metbo- 
properly  assessed.    It  seems  to  me,  upon  the  best  consideration  I     i^litax 


AKD 


can  give  to  the  case,  that  there  is  no  proof  at  all  that  the  arbitra-      Mktbo- 
tor  allowed  any  sum  yi  respect  of  those  matters  of  grievance.    In     DisTBicr 
one  sense  he  considered  them,  because  the  matter  in  the  absence  comSStk 
of  objection  was  placed  before  him  in  evidence  :  but  that  is  not    g^""^^  r 
sufficient :  it  must  be  shewn  in  a  case  like  this,  not  merely  that 
the  matter  has  been  in  the  absence  of  objection  admitted  im 
evidence,  but  that  tiie  arbitrator  really  gave  effect  to  the  evidence 
in  question,  and  allowed  his  mind,  in  the  assessment  of  the  sum 
which  he  had  to  assess,  to  be  influenced  or  affected  by  the 
evidence  which  was  accidentally  before  him.    I  have  come  to  the 
conclusion  that  he  did  not  do  so,  that  the  sum  he  has  awarded  is 
amply  explained  by  the  existence  of  the  substantial  matter  of 
compensation  which  the  plaintiffs  are  entitled  to  claim,  and  that,, 
therefore,  the  award  ought  not  to  be  disturbed. 

Judgment  for  the  plaintiffs. 

Solicitors  for  plaintiffs :  Iimne  &  Hodges. 
Solicitors  for  defendants :  Bv/rchells  dt  Co. 

J.  E.  Hr 
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1880  [IN  THE  COURT  OF  APPEAL.] 

March  5,  24. 
MIDLAND  RAILWAY  COMPANY,  Appellants;  WATTON,  Rbsposdent. 


Local  Government  AcU^-Public  Health  Act,  1875,  ss,  4,  150,  257— "iSfrcc*'*— 
Private  Road —  Turnpike  Road — Apportionment  of  Expenses  hy  Surveyor 
conclmive'-Landy  Part  of  which  fronted  Street  and  Part  did  not — Juris-- 
diction^  erroneous  exercise  of  hy  Surveyor  not  excess  of 

A  private  road  may  be  a  street  within  the  meaning  of  a.  150  of  the  Public 
Health  Act,  1875. 

Where  the  apportionment  of  street  improvement  expenses  by  the  surveyor 
under  s.  150  of  the  Public  Health  Act,  1875,  has  not  been  disputed  by  a 
frontager  in  the  manner  pointed  out  by  s.  257  of  the  Act,  such  apportionment 
is  conclusive,  and  the  frontager  cannot  set  up,  as  a  defence  to  proceedings  for 
the  recovery  of  the  sum  apportioned,  that  he  has  been  charged  in  respect  of  a 
greater  extent  of  frontage  than  he  possesses. 

So  held,  by  the  Court  of  Appeal,  affirming  the  decision  of  the  Queen's  Bench 
Division. 

The  owners  of  a  road  put  up  bars  upon  it  and  took  tolls  from  the  public  for 
the  passage  of  vehicles,  horses,  and  cattle  :— 

EM,  by  the  Queen's  Bench  Division,  that  such  road  was  not  a  turnpike 
i-oad  within  the  meaning  of  the  exception  contained  in  the  definition  of  "  street " 
given  by  s.  4  of  the  Public  Health  Act,  1875. 

Case  stated  by  a  poHce  magistrate  under  20  &  21  Vict.  c.  43, 
and  42  &  43  Yict.  c.  49,  the  facts  of  which  were  in  substance  as 
follbws : — 

The  appeUants  had  been  summoned  by  the  respondent^  who 
was  the  collector  of  the  West  Ham  Local  Board,  for  non-payment 
of  the  sum  of  1386Z.  14s.  IQd.  apportioned  by  the  surveyor  of  the 
«aid  board  as  the  appellants'  share  of  the  expenses  of  paving,  &c., 
A  street  called  the  North  Woolwich  Boad  within  the  district  of 
the  said  local  board. 

At  the  hearing  of  the  summons  the  magistrate  made  an  order 
for  i)ayment  of  the  above  mentioned  sum  as  asked  for,  which 
order  bore  date  the  8th  of  August,  1885. 

The  proceedings  were  taken  against  the  appellants  under  the 
provisions  of  the  Public  Health  Act,  1875,  and  of  the  30th  section 
of  a  local  Act  called  "  The  Local  Board  of  Health  for  West  Ham 
in  Essex  Extension  of  Powers  Act,  1867."  This  last-mentioned 
4section  in  substance  provided  that,  where  the  board  had  giren 
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the  notices  provided  for  by  the  150th  section  of  the  Public        1S86 
Health  Act,  1875,  and  'such  notices  had  not  been  complied  with,     midland  ~ 
the  board  might  direct  their  surveyor  to  apportion  the  estimated  ^^^^^^  Co. 
expenses  of  the  proposed  works  of  sewering,  levelling,  paving,  &c.,     Wattox. 
among  the  owners  of  the  premises  fronting,  adjoining,  or  abutting 
on  the  street,  and  that  such  expenses  so  apportioned  should  be 
recoverable  firom  the  then  present  or  any  future  owner  either 
by  action  at  law  or  in  a  summary  manner  at  the  option  of  the 
board. 

All  the  proceedings  with  regard  to  notice  to  do  the  works  and 
notice  of  the  apportionment  and  demand  of  payment' were  duly 
taken,  the  date  of  the  notice  of  apportionment  being  the  14th  of 
February,  1885. 

The  facts  with  regard  to  the  North  Woolwich  Eoad  were  stated 
by  the  magistrate  as  follows  i-r- 

The  Xorth  Woolwich  Koad  is  a  road  which  runs  in  a  souths 
•easterly  direction  from  the  Barking  Bead,  in  the  district  of  the 
lioard,  to  North  Woolwich,  beyond  the  said  district.  There  are 
on  the  southern  side,  for  so  much  as  is  in  the  said  district,  build- 
ings and  lines  of  rails.  On  the  opposite  side  of  the  road  there 
are  in  many  places  continuous  rows  of  houses  and  shops,  the  only 
access  to  which,  except  in  places  where  there  is  a  dedicated  foot- 
path, is  over  the  said  road,  and  these  raws  are  intersected  by 
streets  at  right  angles  to  the  said  road.  The  said  road  leads  from 
and  through  a  populous  part  of  the  district  of  West  Ham  to  the 
docks  and  warehouses  oL  the  London  and  St.  Katharine  Docks 
Company. 

The  appellants  are  the  owners  of  land  and  premises  fronting, 
adjoining,  or  abutting  on  the  said  road. 

It  was  proved  and  found  by  the  magistrate  that  an  association 
of  gentlemen  called  the  North  Woolwich  Land  Company,  who 
were  the  proprietors  of  the  road  in  question,  had  erected  gates 
or  bars  at  several  places  along  the  said  road,  at  which  they 
demand  and  take  sums  of  money  fixed  from  time  to  time  by  the 
said  company  from  persons  using  the  carriage-way  for  vehicles, 
horses,  and  cattle.  It  did  not  appear  that  the  North  Woolwich 
Land  Company  ever  exercised  any  choice  or  restriction  in  the 
kind  of  traffic  passing  along  the  road,  or  that  they,  ever  refused 
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1886        permission  to  any  one  to  pass  so  long  as  such  sums  of  money 

^  BiiDLAMD     were  paid.    There  was  evidence  that  omnibuses  were  accustomed 

Bailway  cjo.  ^^  pj^gg  along  the  road.    Foot  passengers  are  not  charged,  but 

Wattoit.    iise  the  footway  without  interference.    The  said  North  Woolwich 

Land  Company  have  from  time  to  time  executed  whatever 

repairs  were  done  to  the  road,  and  have  taken  the  sums  of  money 

aforesaid  for  a  period  of  about  thirty  years. 

It  was  also  proved  that  some  owners  of  frontage  land  pay 
equally  with  the  public,  but  other  such  owners  do  not,  and  that 
the  gates  were  existing  and  the  moneys  taken  at  the  time  of  the 
proceedings.  It  was  proved  that  such  moneys  were  not  taken 
by  virtue  of  any  Act  of  Parliament,  but  no  evidence  was  given  as 
to  the  authority  of  the  North  Woolwich  Land  Company  to  erect 
these  gates  or  to  take  the  moneys,  nor  of  there  being  any  obliga- 
tion on  them  to  repair  the  road.  The  road  was  made  about 
thirty  years  ago. 

The  appellants  contended  that  the  road  was  not  a  street 
within  the  meaning  of  the  Public  Health  Act,  1875,  s.  150,  or 
s.  30  of  the  local  Act,  and  that  the  word  ''street"  in  those 
sections  was  not  applicable  to  a  private  road  over  which  the 
owners  of  frontage  land  had  no  right  of  user,  and  which  neither 
they  nor  the  local  board  had  any  legal  right  to  enter  or  to  do 
thereon  the  work  for  which  the  money  was  demanded,  and  where 
the  repairs,  if  executed,  would  not  be  for  the  benefit  either  of 
those  owners  or  of  the  general  public,  but  only  relieve  the  North 
Woolwich  Land  Company  of  the  expense  of  repairing  their 
private  road. 

The  magistrate  found  as  a  fact  that  the  North  Woolwich 
Boad  was  a  street,  and  was  not  a  highway  repairable  by  the 
inhabitants  at  large,  and  also  that  it  was  not  a  turnpike  road. 

A  further  objection  was  taken  on  the  part  of  the  appellants.* 
They  contended  that  the  amount  apportioned  by  the  surveyor  to 
be  paid  by  them  could  not  be  recovered  because  they  had  been 
assessed  in  respect  of  a  large  frontage  part  of  which  was  sepa* 
rated  from  the  said  road  by  the  Great  Eastern  Bailway  in  one 
place  and  part  in  another  place  by  the  embankment  that  raised 
the  road  and  the  railway  to  the  level  necessary  for. passing  over  K 
swing  bridge. 
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The  magistrate  found  that  the  appellants  had  given  no  notice       1886 
to  dispute  the  apportionment  within  the  meaning  of  s.  257  of  the     Midlahd  * 
Public  Health  Act,  1875,  and  that  they  had  not  taken  the  »^^^^Co. 
necessary  steps  to  contest  the  apportionment  under  the  179th  or     Wattoh. 
268ih  sections  of  the  Public  Health  Act :  and  he  therefore  held 
that  they  were  concluded  by  the  apportionment,  and  declined 
to  hear  any  evidence  in  contradiction  thereof,  or  to  allow  the  ap- 
pellants to  give  evidence,  which  they  tendered,  as  to  the  nature 
or  position  of  their  property,  or  to  prove  that  part  of  it  did  not 
front  the  road.    It  not  being  disputed  that  they  were  the  owners 
of  some  land  fronting  the  road,  he  held  that  the  evidence  offered 
merely  tended  to  shew  that  the  surveyor  had  not  correctly  appor- 
tioned the  expenses,  which  was  a  matter  he  had  no  jurisdiction 
to  inquire  into.    He  therefore  made  an  order  for  payment  of  the 
som  claimed. 

The  questions  for  the  Court  were,  whether  there  was  evidence 
to  support  the  finding  that  the  North  Woolwich  Bead  was  a 
street;  whether  the  magistrate  was  right  in  holding  that  the 
surveyor's  apportionment  was  conclusive;  and  whether  he  was 
light  iu  rejecting  the  evidence  tendered  as  aforesaid. 

March  5.  GcuHey  {Jelf^  Q.G.,  withhim),  for  the  appellants.  First, 
the  road  in  question  was  not  a  street  within  s.  150  of  the  Public 
Health  Act,  1875,  or  s.  30  of  the  local  Act  Different  views  have 
been  taken  of  the  meaning  of  s.  4  of  the  Public  Health  Act,  1875, 
which  defines  *^  street."  It  is  submitted  that  the  construction  put 
upon  the  word  by  Jessel,  M.B.,  irL\Taylor  v.  Corporation  of  Old- 
ham (1)  is  too  wide,  for  it  would  include^  every  road,  bridge,  or 
footway,  whether  public  or  private.  The  word  must  be  taken  to 
be  used  in  s.  150  in  its  natural  and  popular  sense,  as  held  by 
Lord  Selbome  in  Bobinson  v.  Local  Board  of  Barton  Ecdes  (2), 
approving  of  Pownd  v.  Plumstead  Board  of  Works  (3),  and  Baker 
V.  Mayor  of  Portmnouth.  (4)  .^It  is  not  contended  that  a  road 
in  order  to  be  a  street  must  necessarily  have  houses  all  along  it 
on  both  sides,  but  it  must  be  a  street  in  the  ordinary  popular 
sense,  viz.,  a  road  dedicated  as  a  public  means  of  access  to 

(1)  4  Ch.  D.  395.  (3)  Law  Rep.  7  Q.  B.  183. 

(2)  8  App.  Cas.  798.  (4)  3  Er.  D.  4, 167. 
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^^66       premises  fronting  upon  it.    It  cannot  include  a  road  ivhich  the 

Midland     owner  treats  as  private  property,  reserving  all  his  rights  oyer  it 

^^^^^       and  which  he  may  close  at  any  time.    It  is  not  shewn  that  the 

WAtTON.    frontagers  or  the  public  had  any  right  of  access  by  this  road,  oir 

that  there  had  been  any  dedication  to  public  purposes,  which  was 

held  to  be  necessary  by  Bacon,  V.O.,  in  ScUl  v.  Corporation  of 

Booth,  (1)    On  the  contrary,  this  road  was  simply  the  private 

property  of  the  North  Woolwich  Land  Company,  which  was  shut 

o£f  by  bars,  for  the  use  of*  which  they  took  toll,  and  &om  which 

they  might  legally,  for  aught  that  appears,  exclude  the  publio 

and  the  frontagers  at  any  time.    The  frontagers  would  have 

no  right  to  enter  on  the  road  to  do  the  works  required  by  the 

board. 

Secondly,  this  is  a  turnpike  toad,  and  is  within*  the  ezcep- 
'tion  in  8.  4  of  the  Public  Health  Act,  1875.  A  turnpike  loeA 
is  a  road  over  which  gates  are  erected,-  and  in  respekst  of  which 
tolls  are  taken.  It  is  not  necessary  that  the  proprietors  of  the 
road  should  be  acting  under  parliamentary  powers:  Norffuim 
Bridge  and  Boada  Co.  v.  Lond&n  and  Southampton  By.  Co.  (2) 
Beads  of  this  kind  are  expressly  recognised  as  turnpike  roads  by 
4  Geo.  4,  c.  95,  s.  90. 

Thirty,  the  magistrate  was  wrong  in  holding  the  apportion- 
ment conclusive.  The  appellants  are  not  liable  tmder  s.  15U  in 
respect  of  land  which  does  not  front  or  abut  on  the  street.  It  is 
not  a  mere  question  of  apportionment  but  one  of  liability;  The 
257th  section  of  the  Public  Health  Act,  1875,  makes  the  appor- 
tionment, if  not  disputed  as  therein  provided,  conclusive  as  to 
the  amount  but  not  as  to  liability;  The  owner  of  land  which  i» 
severed  from  the  street  is  in  the  same  position  as  an  owner  who 
has  parted  with  his  property  in  the  land  assessed  ;*  and  he  has 
been  held  not  to  be  liable :  Beff.  v.  Swindon  Local  Board.  (3)  The 
surveyor  exceeded  his  jurisdiction  in  charging  the  appelltots  in 
respect  of  land  which  did  not  front,  adjoin,  or' abut  on  the  street, 
and  the  apportionment  was  therefore  void. 

Wood  Bill,  {Philbriek,  Q.C.,  and  Phipson,  with  him),  for  the 
respondent    There  is  abundant  evidence  that  this  is  a  street 

(1)  44:  L.  T.  (N.8.)  873.  (2)  6  M.  &  W.  428. 

(3)  4  Q.  B.  D.  306. 
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within  8.  150,  as  interpreted  by  s.  4  of  the  Public  Health  Act,       1886 

lo70»  MlDLAHD 

Dedication  of  a  street  is  not  necessary  to  constitute  it  a  street  ^^*^^^^^^' 
within  the  meaning  of  the  Public  Health  Act,  1875.  :  Vekiry  of    Wat^tok. 
S,  Mary,  Mington  v»  Barrett,  (1)    A  private  street  may  be  a 
**  street "  within  the  Act :  Taylor  v.  Corporation  of  OWiam.  (2) 

This  road  is  not  a  turnpike  road.  The  mere  taking  oi^  money 
for  the  privilege  of  passing  over  a  private  road  does  not  Constitute 
a  turnpike  road^  and  a  person  cannot,  without  legislative  autho- 
rity, dedicate  a  road  to  the  pnblic  and  rederve  to  himself  the 
right  to  charge  tolls  for  the  use  of  it :  Austerberry  v.  Corporation 
of  Oldham.  {3} 

The  appellants  being  frontagers,  the  surveyor'  clearly  had 
jurisdiction  •  to  make  an  apportionment  npon  them,  and>  such 
apportionment  not  having  been  disputed  as  provided  in  s.  257 
of  the  Public  Health  Act,  1875,  was  conclusive  and  cannot  be 
questioned :  Wake  v.  Mayor,  &e,,  of  Sheffield  (4) ;  Eesketh  v.  Local 
Board  of  Atherton.  (5) 

CasUe,  in  reply. 

Kathkw,  J.  Our  judgment  must  be  for  the  respondent. 
The  first  point  that  arises  is,  whether  the  road  in  question  is  a 
street  witUn  the  meaning  of  the  Public  Health  Act.  That  is  a 
matter  of  fact  to  be  determined  by  the  magistrate,  subject  to  the 
question  whether  there  was  any  evidence  to  support  his  finding. 
I  am  of  opinion  that  upon  the  facts  stated  in  the  case  there  were 
ample  grounds  to  justify  the  conclusion  at  which  he  arrived.  It 
was  argued  that  this  road  was  not  within  the  Act,  because  it  was 
a  private  road ;  but  it  seems  to  me  clear  upon  the  authorities 
that  private  roa^s  may  be  streets  within  the  meaning  of  the  Act, 
and  that  such  a  road  as  this  comes  within  the  definition  given 
by  8.  4  of  the  Act.  It  is  said  that  it  is  excepted  from  such 
definition  aa  being. a  turnpike  road.  Then  is  this  road  within 
that  exception  ?  I  think  not.  In.my  opinion  the  exception  was 
intended  to  apply  to  roads  which  were  the  sutject  of  turnpike 
Acts.    There  was  an  excellent  reason  for  excepting  such  roads 

(1)  Law  BeiH  d  Q.  B*  278.  (8)  29  Ch.  D.  760. 

(2J  4  Ch.  D.  395.  (4)  12  Q.  B.  D.  142. 

(5>LawBep.  9Q.B.4. 

D  2  2 
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1886        from  the  operation  of  the  Act,  because  they  were  under  the  juris- 

Midland     diction  of  trustees  who  would  be  bound  to  repair  them.     It 

Bailvat  Co.  appears  to  me  that  it  would  be  incorrect  to  describe  a  road  as  a 

Watton.    turnpike  road,  merely  because  the  proprietors  take  tolls  for  the 

Matheir.j.     use   of  it  as  ownors,  without  being  subject  to  any  statutory 

liabilities  in  respect  thereof,  such  as  are  imposed  on  the  trustees 

of  turnpike  roads. 

The  next  point  taken  is  that  the  appellants,  though  they  were 
frontagers,  were  not  frontagers  to  the  extent  of  all  the  land  in 
respect  of  which  the  apportionment  had  been  made  upon  them, 
and  that  the  magistrate  ought  to  have  admitted  evidence  for  the 
purpose  of  shewing  this,  and  haye  declined  to  make  an  order,  if 
it  were  proyed  to  be  so.  Under  the  Acts  the  expenses  are  to  be 
distributed  amongst  the  frontagers,  and  the  extent  of  the  liability 
of  each  frontager  is  to  be  ascertained  by  an  apportionment  to  be 
made  by  the  surveyor.  The  objection  appears  in  effect  to  be 
that  the  extent  of  the  liability  of  the  appellants  has  been  in- 
correctly estimated,  and  that  the  apportionment  is  wrong  because 
they  are  made  to  bear  a  portion  of  the  expenses,  which  should  be 
cast  upon  their  neighbours.  But  in  the  case  of  such  an  objection 
as  that,  the  Act  distinctly  points  out  what  course  should  be 
taken.  The  apportionment  must  be  disputed  in  the  manner 
pointed  out  by  the  257th  section,  and  such  dispute  settled  by 
arbitration.  The  appellants  have  let  the  time  go  by  for  taking 
that  course,  and  cannot  dispute  the  apportionment  before  the 
magistrate.  For  these  reasons  I  think  that  the  appellants  are 
wrong  on  both  points,  and  that  the  order  of  the  magistrate  must 
be  upheld. 

A.  L.  Smith,  J.  The  first  point  raised  by  this  case  is,  whether 
the  North  Woolwich  Boad  is  a  street  within  the  meaning  of  the 
150th  section  of  the  Public  Health  Act,  1875.  It  seems  to  me 
that  there  is  abundant  evidence  to  shew  that  this  road  is  a  street 
within  the  definition  given  by  Lord  Selborne  in  the  case  of 
Bobinson  v.  Local  Board  of  Barton-Eccles.  (1)  But  it  was  urged 
that  it  could  not  be  a  street,  because  it  was  a  private  road  with 
gates  upon  it  at  which  tolls  were  collected  by  the  proprietors. 

(1)  8  App.  Gas.  798. 
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It  appears  to  me  that  s.  150  applies  to  streets  that  are  private        1886 
property  as  well  as  to  public  streets.      The  view  taken  by     midland 
Jeaae],  M.B.,  in  Taylor  v.  Oorporaiion  of  Oldham  (1),  seems  to  me  ^^"^^^^  ^ 
to  involve  the  conclusion  that  this  is  so,  though  the  actual     Wattoh. 
decision  in  that  case  related  to  the  16th  section  of  the  Act.  ^  ^  smith,  j. 

Then  it  was  argued  that  this  was  a  turnpike  road,  and  so 
within  the  exception  created  by  s.  4  of  the  Public  Health  Act. 
But  I  think  that  the  turnpike  road  there  intended  is  the  well- 
known  kind  of  turnpike  road  created  and  regulated  under  an  Act 
of  Parliament,  and  maintained  by  turnpike  trusts.  I  should  have 
been  quite  clear  that  this  was  not  a  turnpike  road  within  the 
exception  without  authority,  but  it  seems  to  me  that  the  decision 
in  Austerlerry  v.  Mayor  of  Oldham  (2)  is  an  express  authority  for 
80  holding. 

The  last  point  taken  is  that  the  appellants  have  been  charged 
in  respect  of  a  larger  frontage  than  they  possess,  because  part  of 
the  land  in  respect  of  which  they  are  charged  does  not  adjoin  or 
abut  on  the  street.  It  seems  to  me  that  their  remedy,  if  so,  was 
to  dispute  the  apportionment  in  the  manner  provided  for  by 
8.  257,  and  to  go  to  arbitration  on  that  dispute,  and  that  not 
having  done  so  they  cannot  on  these  proceedings  object  that  the 
apportionment  is  wrong.  The  case  of  Wake  v.  Mayor  of  Shef* 
fdi  (3)  appears  to  me  to  shew  that  being  frontagers  on  some 
portion  of  the  street  they  cannot  dispute  their  liability  to  pay 
the  sum  apportioned  before  the  magistrate.  For  these  reasons 
I  think  that  our  judgment  must  be  for  the  respondent. 

Order  affirmed. 
Against  this  decision  the  appellants  appealed. 

March  24.  Jelf  Q.C.^  and  CaMe,  for  the  appellants.  The 
North  Woolwich  Boad  is  not  a  street  within  the  provisions  of  the 
Public  Health  Act,  1875,  or  the  local  Act.  The  evidence  shewed 
that  this  road  was  private  property  belonging  to  the  North 
Woolwich  Land  Company  in  respect  of  which  they  took  tolls, 
and  which  they  would  be  entitled  to  close  at  any  time.    It  is 

(1)  4  Ch.  D.  396.  (2)  29  Ch.  D.  750. 

(3)  12  Q.  B.  D.  142. 
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1886        submitted  that  the  proyisions  of  the  150th  section  of  the  Public 

Midland    Health  Act,  1875,  do  not  apply  to  a  case  where  there  is  no  right 

AiLWAY  Co.  ^£  access  to  the  street  by  the  adjacent  owners  or  the  public.    In 

Watton.    this  case  there  is  nothing  to  shew  that  the  user  of  the  road  was 

by  virtue  of  anything  but  a  mere  licence,  which  it  was  competent 

for  the  owners  of  the  road  to  revoke  whenever  they  might  please. 

This  is  shewn  by  the  fetct  that  they  kept  bars  across  the  road  and 

exacted  tolls.    The  frontagers  had  no  right  to  enter  on  the  soil 

of  the  road  to  do  the  works  required  by  the  notices.     It  cannot 

be  intended  that  the  provisions  of  s.  150  should  apply  in  a  case 

where  the  frontagers  have  no  right  to  do  the  works  required. 

[LoBD  EsHEB,  M.B.  Can  it  be  contended  that  it  would  be 
legal,  or  if  legal,  practically  speaking,  possible  for  the  North 
Woolwich  Land  Company  to  close  the  road  after  allowing  it  to 
be  used  for  the  period  and  in  the  manner  stated  in  the  case  ? 
The  question  appears  to  be  whether  there  was  any  evidence  on 
which  the  magistrate  might  reasonably  find  this  to  be  in  &ci  a 
street.] 

They  cited  on  this  point  Lord  Pdham  v.  PickersgtU  (1) ;  Mayor 
of  Portsmouth  v.  Smith  (2) ;  Taylor  v.  Corporation  of  Oldham  (3) ; 
BaJcer  v.  Mayor  of  Portsmouth  (4) ;  Austerberry  v.  Corporation  of 
Oldham.  (5) 

Secondly,  the  magistrate  was  wrong  in  refusing  to  allow  the 
appellants  to  dispute  the  apportionment.  If  the  surveyor  in 
making  his  apportionment  charged  the  appellants  as  owners  of 
lands  that  did  not  adjoin  the  street,  he  exceeded  his  jurisdiction. 
It  must  be  admitted  that,  if  the  surveyor  made  an  apportionment 
upon  a  person  who  owned  no  land  adjoining  the  street,  such 
apportionment  would  be  made  without  jurisdiction  and  would  be 
void.  It  is  contended  that  the  same  result  follows  where  an 
apportionment  is  made  in  respect  of  two  plots  of  land,  one  of 
which  adjoins  the  street  and  the  other  does  not.  The  case  is  not 
within  the  provisions  of  the  257th  section  of  the  Public  Health 
Act,  1875,  which  provides  that  the  apportionment  shall  be  con- 
clusive unless  notice  to  dispute  the  same  shall  be  given  in  the 

(1)  1  T.  R.  660.  (3)  4  Ch.  D.  395. 

(2)  13  Q.  B.  D.  184;  10  App.  Cas.  (4)  3  Ex.  D.  4, 167. 
364,  375.  (6)  29  Ch.  D.  750. 
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mi^nner  specified  in  the  seotion.    Those  provisions  only  apply       1886 
where  there  was  jurisdiction  to  make  the  apportionment.  Hidlamd 

[LofiD  EsHEB,  M.K    The  appellants  must  admit  that  the  snr-  »An.wAY.Oo. 
veyor  had  jurisdiction  to  make  an  apportionment  of  some  amqnnt     Watton. 
against  them.    If  so,  it  is  only  a  question  whether  the  amount 
is  correct  or  not>  and  the  case  seems  to  come  within  the  257th 
section.] 

The  surveyor  had  no  jurisdiction  to  include  in  the  apportion- 
ment property  that  was  not  chargeable.  They  cited  Wake  v. 
Mayor  of  Sheffield.  (1)  (2) 

PhSbrick,  Q.C.y  Wood  Hill,  and  Phipson,  for  the  respondent^ 
were  not  called  upon. 

LoBD  EsHEBy  M.B.  The  first  question  that  arises  is  whether 
there  was  evidence  upon  which  the  magistrate  was  entitled  to 
decide  that  the  North  Woolwich  Bead  was  a  street  within  the 
meaning  of  the  Public  Health  Act.  The  definition  given  by 
3. 4  of  the  Act  extends  the  meaning  of  the  word  '^  street/'  and 
makes  it  include  more  than  it  would  according  to  its  ordinary 
meaning ;  but  I  do  not  think  it  is  necessary  in  this  case  to  have 
resort  to  the  extension  of  meaning  given  by  the  definition,  because 
I  think  that  there  is  evidence  that  this  is  a  street  according  to 
the  ordinary  meaning  of  the  term.  It  appears  to  be  a  long  road 
running  through  a  populous  metropolitan  district  to  certain  docks 
sjkd  warehouses.  There  are  buildings  and  rails  on  one  side  of  it» 
and  on  the  other  side  there  are  in  many  places  continuous  rows  of 
houses  and  shops,  though  it  may  be  that  all  the  frontage  on  that 
side  is  not  covered  with  buildings.  It  is  used  by  public  convey- 
4uice8  and  by  everybody  who  chooses  to  go  along  it,  subject  to  the 
payment  of  tolls  in  the  case  of  vehicles,  horses,  and  cattle.  In 
point  of  fact»  nobody  using  it  is  ever  stopped,  whether  there  is 
power  to  stop  persons  using  it  or  not.  I  think  that  it  would  be 
contrary  to  common  sense  and  the  common  meaning  of  the  word 
**  street "  to  say  that  such  a  road  as  this  is  not  a  street.  It  seems 
to  me  most  likely  that  there  has  been  a  dedication  of  some  sort 
to  the  jmblic  ;  but  the  question  whether  that  is  so  or  not  is  in  my 

(1)  12  Q.  B.  D.  142.  Appeal  the  point  that  the  road  was 

(2)  In  the  argument  in  the  Court  of     a  turnpike  road  was  not  taken. 
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1886       opinion  immaterial  if  the  road  is  a  street    I  will  assume  t^at 
MmLAsr>    it  is  a  private  road.    It  seems  to  me  that  a  private  road  such  as 

BAn.wAT  CJa  ^^^^^  ^^j^  premises  on  each  side  of  it,  the  doors  of  which  open 
Wattok.     into  it,  and  which  is  used  as  this  has  been,  is  clearly  a  street 

LortB8her.M.E.  withiu  the  150th  section  of  the  Public  Health  Act.  There  is 
nothing  in  that  section  to  limit  the  powers  given  thereby  to  any 
particular  kind  of  street.  Therefore  I  think  that  the  authority 
was  entitled  to  put*  in  force  the  provisions  of  s.  150  of  the  Public 
Health  Act,  1875,  with  regard  to  this  street.  That  being  so,  it 
seems  to  me  that  the  provisions  of  s.  30  of  the  local  Act  were 
applicable.  Under  s.  150  of  the  Public  Health  Act  the  expenses 
of  the  works  cannot  be  charged  upon  the  frontagers  before  they 
have  been  incurred.  The  reasonable  interpretation  of  s.  30  of 
the  local  Act  seems  to  me  to  be  that  under  that  section,  wherever 
the  street  is  one  to  which  s.  150  would  apply,  the  expenses  of 
works  intended  to  be  done  may  be  estimated,  and  such  estimated* 
expenses  may  be  apportioned  among  the  frontagers  in  the  same 
manner  as  the  expenses  actually  incurred  are  apportioned  under 
s.  150  after  the  completion  of  the  works.  For  these  reasons  I 
think  that  the  authority  was  entitled  under  s.  30  to  take  th& 
course  it  did  with  regard  to  this  street. 

But  then  another  objection  is  taken.  The  appellants  object 
that  the  sum  apportioned  against  them  is  too  large,  because  they 
have  been  treated  as  owners  of  more  frontage  than  they  possess. 
They  say  that  they  have  been  charged  in  respect  of  land  part  of 
which  fronts  or  adjoins  the  street,  and  part  of  which  does  not. 
But  what  does  that  objection  come  to  ?  Merely  that  the  figure 
at  which  they  are  assessed  is  too  high.  The  question  seems  to- 
me to  be  whether  the  surveyor  had  jurisdiction  to  make  the 
apportionment  upon  them.  He  may  have  had  jurisdiction  to 
make  an  apportionment  upon  them,  though  he  may  have  made  a 
wrong  apportionment  If  that  be  so,  then  it  seems  to  me  that 
the  case  comes  within  s.  257  of  the  Public  Health  Act.  That 
section  provides  with  regard  to  expenses  of  this  kind  that  '^  where 
such  expenses  have  been  settled  and  apportioned  by  the  surveyor 
of  the  local  authority  as  payable  by  such  owner,  such  apportion- 
ment shall  be  binding  and  conclusive  upon  such  owner,  unless 
within  three  months  from  service  of  notice  on  him  by  the  local 
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authority^  or  their  surveyor,  of  the  amount  settled  by  the  sur-       1886 
Toyor  to  be  due  from  such  owner,  he  shall  by  written  notice  dis-     midlato 
pute  the  same."    This  case  seems  to  come  exactly  within  those  ^^^^^^  ^• 
words.     If  there  has  been  an  apportionment  by  the  surveyor     Watton. 
which  he  had  jurisdiction  to^make,  such  apportionment  is  by  the  LoniE6her,M.B. 
words  of  this  section  made  binding  and  conclusive,  unless  dis* 
puted  in  the  manner  pointed  out.    Assuming  that  there  is  ground 
for  the  complaint  which  the  appellants  make  as  to  the  apportion- 
ment, unfortunately  they  have  not  taken  the  steps  required  by 
the  section  for  the  purpose  of  disputing  such  apportionment,  and, 
therefore,  as  it  seems  to  me,  they  are  prevented  from  raising  this. 
objection,  unless  they  can  shew  that  the  surveyor  had  no  jurisdic- 
tion to  make  the  apportionment.    It  was  argued  that  there  was 
an  excess  of  jurisdiction  by  the  surveyor  in  respect  of  part  of  the 
sum  apportioned.    But  it  seems  to  me  that,  if  he  had  jurisdiction 
to  make  an  apportionment  against  the  appellants,  which  it  is 
admitted  he  had,  then  the  only  possible  objection  is  that  he 
made  such  apportionment  incorrectly ;  but  that  is  only  an  erro- 
neous exercise  of  jurisdiction,  not  an  excess  of  jurisdiction.     If  he 
had  made  an  apportionment  on  a  person  who  was  not  a  frontager 
in  respect  of  any  land,  there  would  be  an  excess  of  jurisdiction, 
but  that  is  not  the  present  case.    It  was  argued  that  the  persons 
whose  premises  fronted  on  the  street  were  not  adjacent  owners 
within  the  Act,  because  the  owners  of  the  soil  of  the  street  charge 
a  toll  for  passage,  but  it  seems  to  me  that  this  has  nothing  to  do 
with  the  question  whether  a. person  owns  premises  adjoining  the 
street.    It  was  further  said  that  after  all  these  expenses  had  been 
incurred  the  owners  of  the  soil  of  the  road  might  shut  it  up,  or 
might  take  tolls  in  respect  of  these  repairs.    But  I  have  no  doubt 
that  the  local  board  have  ascertained  their  position,  as  represent- 
ing the  rights  of  the  public,  in  this  respect,  and  that  either  there 
has  been  a  dedication,  or  else,  after  the  repairs  are  done,  the  board 
will  exercise  their  power  to  declare  the  road  a  highway  under  the 
152nd  section  of  the  Public  Health  Act,  1875.    For  these  reasons 
I  think  that  the  appeal  must  be  dismissed. 

Ldtdlet,  L.  J.    The  first  question  in  this  case  is  whether  there 
was  any  evidence  that  this  was  a  street.    Having  regard  to  the 
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1886       statements  in  the  special  ease,  I  dee  no  difficulty  in  holding  l^t 

Midland    there  was  snch  evidence.    In  fact,  it  seems  to  me  perfectly  obvious 

Railway  Co.  ^^^  ^^^  ^^  ^  street.    It  was  said  that  it  was  not  a  street, 

Wattov.     because  some  persons  were  made  to  pay^tolls  at  particular  points ; 

undiey,  L.J.   but  ou  the  othcr  hand  others  were  not,  and  there  was  abundance 

of  access  to  the  road  from  side  streets. 

The  other  point  is  whether  the  magistrate  was  right  in  holding 
the  apportionment  to  be  conclusive.  That  appears  to  depend  on 
the  question  whether  the  surveyor  exceeded  his  jurisdiction  or 
not.  It  seems  clear  that  if  he  did  exceed  his  jurisdiction  the 
appellants  are  right,  but  if  he  did  not  they  are  wrong.  It  is 
admitted  that  the  appellants  do  own  some  land  adjoining  or 
abutting  on  the  street.  That  being  so,  the  surveyor  obviously 
had  jurisdiction  to  make  an  apportionment  upon  the  appellants ; 
and  it  seems  to  me  to  follow  that,  though  perhaps  he  made  a 
mistake  in  the  exercise  of  his  jurisdiction,  he  did  not  exceed  it. 
Without  the  decision  in  Wake  v.  Mayor  of  Sheffield  (1)  I  should 
have  come  to  that  conclusion.  Assuming  that  the  surveyor  did 
make  some  mistake  in  arriving  at  the  amount  with  which  he 
charged  the  appellants,  I  think  that  s.  257  points  out  the  proper 
mode  of  getting  such  a  mistake  set  right,  and  that  the  appellants 
have  gone  the  wrong  way  to  work.  They  should  have  disputed 
the  apportionment  in  the  manner  provided  for  by  that  section. 

Lopes,  L.J.  The  first  question  is  whether  there  was  evidence 
on  which  the  magistrate  might  reasonably  find  that  this  was  a 
street.  I  adopt  the  definition  of  the  term  **  street "  approved  of 
by  Jessel,  M.B.,  in  the  case  of  Taylor  v.  Corporation  of  Oldham.  (2) 
He  says,  "  The  definition  of  a  street  is  thus  laid  down  •  •  •  a 
street  is  properly  a  paved  way  or  road ;  but  in  usage  any  way  or 
road  in  a  city  having  houses  on  one  or  both  sides."  It  seems  to 
me  clear  that,  taking  that  to  be  the  definition  of  a  street,  there 
was  evidence  in  this  case  that  this  road  was  within  the  definition. 
It  was  argued  that  it  was  not  a  street  because  it  was  a  private 
road.  But  the  case  of  Taylor  v.  Corporation  of  Oldham  (2)  is  a 
distinct  authority  that  it  is  immaterial  for  this  purpose  whether 
a  road  is  private  or  public.     And  the  case  of  Attsterberry  v. 

(1)  12  Q.  B.  D.  142.  (2)  4  Ch.  D.  396. 
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Corporation  of  Oldham  (1)  clearly  seems  to  shew  that  snch  a  road       1886 
as  this  may  be  a  street.  midland 

The  other  question  is  whether  the  surreyor's  apportionment  ^^^^^^  ^• 
was  conclusive.    The  aj)pellants  say  that  he  has  made  the  appor-     Waoton. 
tionment  upon  them  in  respect  of  too  large  a  frontage.    For  the    Lopoa.L.J.  -. 
purposes  of  this  question  it  must  be  taken  to  be  admitted  that 
this  is  a  street,  and  that  the  appellants  are  frontagers  in  it.   That 
being  so,  it  seems  to  me  that  the  terms  of  the  257th  section 
apply,  which  provide  that  the  apportionment  shall  be  conclusive, 
unless  disputed  in  the  manner  provided  for  by  the  section. 

The  board  have  complied,  as  it  seems  to  me,  with  all  the 
requirements  of  the  Act,  an  Apportionment  has  been  made, 
and  the  appellants  have  not  disputed  such  apportionment  in 
the  manner  provided  for  by  the  section.  Therefore,  I  think  the 
magistrate's  decision  on  that  point  was  correct.  It  seems  to 
me  that  the  case  of  Wake  v.  Mayor  of  Sheffield  (2)  is  a  strong 
authority  on  this  question,  and  that  the  concluding  part  of  the 
judgment  of  the  Master  of  the  Bolls  in  that  case  is  as  much  in 
point  as  anything  could  be. 

Judgmenifor  respondent. 

Solicitors  for  appellants :  Beale  &  Co. 
Solicitors  for  respondents :  HUlearys  &  Layard. 

(1)  29  Ch.  D.  750.  (2)  12  Q.  B.  D.  142. 
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1886  FLINTHAM  and  Others,  Pktitionbbs;  ROXBURGH,  Rkspokdkht- 

AwU  19 
^^  Munidjpali  Election — Town  Councillor^  Qualification  qf— Municipal  Corpora- 

tions Act,  1882  (45  &  46  Vict.  c.  50),  s.  11,  sub-s.  3;  «.  61—"  Qualifi^xl  to 
eltct " — Unqualified  Person  on  the  Burgess  Boll. 

The'Municipal  Corporations  Act,  1882,  s.  11,  Bub-s.  3,  provides  that  eycry 
person  shall  be  qualified  to  be  elected  and  to  be  a  councillor  who  is  at  the  time 
of  election  qualified  to  elect  to  the  office  of  councillor : — 

Held,  that  a  person  who,  though  not  qualified  to  be  a  burgess,  had  been 
enrolled  on  the  burgess  roll  and  was  therefore  entitled  to  vote  under  s.  51  of  the 
Act,  was  not  thereby  qualified  to  be  elected  a  councillor  under  s.  11,  sub-s.  3. 

Case  stated  upon  a  petition  against  the  return  of  the  respondent 
to  the  oflSce  of  town  councillor  of  the  borough  of  Aldeburgh  by 
the  commissioner  to  whom  the  trial  of  the  said  petition  was 
assigned. 

The  facts  were  in  substance  as  follows : — 

The  election  was  held  on  the  2nd  of  November,  1885,  when  the 
respondent  was  declared  to  be  elected. 

The  petition  alleged  that  the  respondent  was  not  qualified  to 
be  elected  to  the  office  on  the  ground  that  he  was  not  entitled  to 
be  enrolled  as  a  burgess  of  the  said  borough  by  reason  of  his  not 
having  complied  with  the  requirements  of  s.  9  of  the  Municipal 
Corporations  Act,  1882,  sub-s.  2,  clauses  I,  c,  d,  and  e,  and  that  he 
was  not  resident  beyond  seven  miles  but  within  fifteen  miles  of 
the  said  borough,  or  entered  in  the  separate  non-resident  list 
directed  by  the  said  Act  to  be  made,  and  prayed  that  the  election 
might  be  declared  void. 

The  borough  was  not  divided  into  wards.  The  respondent  was 
and  had  been  since  the  month  of  October,  1880,  the  owner  of  a 
house  in  the  borough.  The  respondent  was  enrolled  as  a  burgess 
in  the  bilrgess  roll  in  force  at  the  time  of  the  election  in  respect 
of  the  said  house  as  qualifying  property.  The  respondent  was 
not  before,  or  at,  or  after  the  time  of  the  election,  entitled  to  be 
enrolled  as  a  burgess  as  required  by  s.  11,  sub-s.  2  (a)  of  the  said 
Act.  The  respondent  was  not,  on  the  15th  of  July,  1885,  nor  had 
he  been  during  the  whole  of  the  then  last  preceding  twelve 
months,  in  the  occupation  pint  or  several  of  the  said  house  as 
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required  by  s.  9,  sub-s.  2  (Jb)  of  the  said  Act.  The  respondent  had        1886 
not  during  the  whole  of  those  twelve  months  resided  in  the    Plihtham" 
boiongh  or  within  seven  miles  thereof  as  required  by  s.  9,   Bozbuboh. 
snb-fl.  2  (e)  of  the  said  Act,    The  respondent  was  not  before,  or 
at^  or  after  the  time  of  the  election  resident  beyond  seven  miles 
but  within  fifteen  miles  of  the  borough,  nor  was  he  entered  in 
the  separate  non-resident  list  directed  by  the  said  Act  to  be  made 
as  respectively  required  by  s.  11,  sub-s.  2  (I)  of  the  said  Act. 

The  respondent  had  not  succeeded  to  the  said  property  by 
descent,  marriage,  marriage  settlement,  devise,  or  promotion  to  a 
benefice  or  office  within  the  provisions  of  s.  33,  sub-s.  1,  of  the 
said  Act. 

The  respondent  was  not  a  person  prohibited  by  law  &om  doing 
any  act  in  the  51st  section  of  the  said  Act  mentioned  within 
the  meaning  of  sub-s.  3  of  the  last-named  section. 

The  respondent  was  not  qualified  to  be  elected  as  councillor 
unless  he  was  so  qualified  under  the  provisions  of  sub-s.  3  of  the 
llih  section  of  the  Act  by  reason  only  of  his  being  enrolled  as  a 
burgess  in  the  burgess  roll,  and  not  being  prohibited  by  law  from 
doing  any  act  in  the  51st  section  of  the  said  Act  mentioned. 

The  commissioner  decided,  subject  to  the  opinion  of  the  Court 
on  the  case,  that  the  election  was  void. 

The  question  for  the  Court  was  whether  the  respondent,  by 
reason  only  of  his  being  enrolled  in  the  burgess  roll  and  not 
being  a  person  prohibited  by  law  from  doing  any  act  in  the  51st 
section  mentioned,  was  at  the  time  of  the  election  a  person  quali- 
fied to  elect  to  the  office  of  councillor,  and  therefore  qualified  to 
be  elected  a  councillor  within  the  meaning  of  the  3rd  sub-section 
of  the  11th  section. 

Charles,  Q.C.  (C.  0.  SoM  and  Day  with  him),  for  the  respondent. 
The  case  turns  on  the  meaning  of  the  3rd  sub-section  of  s.  11  of 
the  Municipal  Corporations  Act,  1882,  which  provides  that  every 
person  shall  be  qualified  to  be  elected  and  to  be  a  councillor  who 
is  at  the  time  of  election  qualified  to  elect  to  the  office  of  coun- 
cillor. The  respondent  was  qualified  to  elect  to  the  office  of 
councillor,  for  he  was  on  the  burgess  roll,  and  s.  51  of  the  Act 
provides  that  a  person  who  is  on  the  roll  shall  be  entitled  to  vote. 


46  QUEEN'S  BENCH  DIVISION.  VOL.  XVH. 

1886  The  register  is  conclusive  as  to  the  qualification  to  vote.  K  a 
FLnfTHAM'"  person  is  entitled  to  vote  he  must  be  qualified  to  elect.  He  cited 
BoxBUBOH.   Stawe  v.  JoHiffe  (1),  Middletcm  v.  Simpson  (2),  and  48  Vict,  c  17. 

Jamea  Fax,  for  the  petitioners.  The  expression  ^'  qualified  to 
elect"  as  used  in  the  3rd  sub-section  of  s.  11  of  the  Act  does  not 
mean  the  same  thing  as  *'  entitled  to  yote."  It  means  having  the 
electoral  qualification  described  in  s.  9,  which  sets  forth  the  quali- 
fication of  a  burgess.  The  Municipal  Corporations  Act  of  1882 
was  a  Consolidation  Act,  and  sub-s.  3  of  s.  11  was  taken  from  a 
previous  Act  of  1880  (47  Vict  c.  17);  the  sold  object  of  which,  as 
shewn  by  the  title,  was  to  abolish  the  necessity  for  a  property 
qualification  for  the  office  of  town  councillor,  and  to  assimilate 
tiie  qualification  for  being  a  councillor  td  that  for  being  a  burgess. 
Sect.  51  was  only  intended  to  apply  to  the  right  of  persons  on  the 
burgess  roll  to  vote,  and  has  nothing  to  do  with  the  qualification 
for  being  elected.  Sect.  41,  sub-s.  2  of  the  Act  Wotild  have  no 
meaning  if  the  contention  for  the  respondent  .^ere  correct  If 
the  right  to  vote  necessarily  carries  with  it  the  qualification  to  be 
elected,  as  ciontended  for  by  thie  respondent,  then  it  would  follow 
that  the  effect  of  s.  63  of  the  Act,  Which  provides  that  with  regard 
to  the  right  to  vote  words  importing  the  m^culihe  gender  shall 
include  women,  must  be  that  women  might  be  elected  town 
councillors,  which  cannot  be  the  case. 

Charles,  Q,C.,  in  reply. 

Hathew,  J.  I  am  of  opinion  that  the  contention  for  the  peti- 
tioners  is  Correct,  and  that  the  iefi^ndent  was  not  duly  elected. 
It  is  argued  for  the  respondent  that,  if  he  was  entitled  16  vote^  he 
was  "  qualified  to  elect "  within  the  meaning  of  s.  11,  sub-s*  3,  of 
the  Municipal  Corporations  Act,  1882.  The  question  is  whether 
that  is  the  true  construction  of  tiie  jsub^seofion. 

Sect.  9  of  the  Act  states  the  qualification  necesaary  to  entitle  a 
person  to  be  on  the  burgess  roQ:  Sect  ll  then  states  the  quali- 
fications necessary  to  qualify  a  person  to  be  elected  a  town 
councillor,  and  the  proviso  in  sub-s«  8  is  that  every  person  shall 
be  qualified  to  be  elected  and  to  be  a;  councillor  who  is  at  the 
time  of  election  quiilified  to  elect  to  the  office  of  counicillor,  thus 

(1)  Law  Bep.  9  C.  P.  734.  (2)  6  C.  P.  D.  183. 


V. 
BOXBUBOH. 

Xathew,  J. 
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making  a  nnifonn  qnalification  for  burgesses  and  councillors.  1886 
The  proyisions  of  sub-s.  3  of  s.  11  are  substantially  taken  from  plintham" 
the  43  Yict.  c.  17,  which  is  entitled  an  ^  Act  to  abolish  the  pro- 
perty qualification  for  members  of  municipal  corporations  and 
local  goveming  bodies/'  The  sole  object  of  the  enactment 
appears  to  haye  been  to  remove  the  disability  occasioned  by  the 
non-possession  of  the  property  qualification.  The  proyision  must, 
as  it  seems  to  me,  receive  the  same  construction  in  the  Act  of 
1882  as  it  would  have  received  in  the  Act  of  1880.  So  looked 
aty  it  does  not  bear  the  meaning  contended  for  on  behalf  of  the 
respondent.  Other  sections  of  the  Municipid  Corporation)^  Act, 
1882,  considerably  aid  the  construction  we  are  putting  on  s.  11, 
sub-s.  3.  Sect  41,  sub-s.  1,  enacts  that,  if  any  pertoh  acts  in 
a  corporate  office  without  having  made  thie  decbiration  by  this 
Act  required,  or  without  being  qualified  at  the  time  of  inaking 
the  declaration,  or  after  ceasing  to  be  qualified,  or  aft^  becoming 
disqualified,  he  shall  be  liable  to  a  penalty,  and  sub-s.  2  pro^ 
yides  that  a  person  being  in  fact  enrolled  in  the  burgess  roll' 
shall  not  be  liable  to  a  fine  for  acting  in  a  odrporate  office  on  the 
ground  only  that  he  was  not  entitled  to  be  enrolled  therein. 
Sub4.  2  seems  to  involve  the  assumption  that  but  for  this  provi- 
sion, though  he  appeared  on  the  burgess  roll,  he  might  be  subject 
to  the  penalty  as  not  Imng  qualified.  Again,  attention  was  called 
to  the  proyisions  of  s.  68,  which  provides  that,  for  all  purposes  con- 
nected with  and  having  reference  to  the  right  to  vote  at  municipal 
elections,  words  in  the  Act  importing  tiie  masculine  gender  shall 
include  women.  If  the  qualification  to  elect  referred  to  in  s.  11, 
sub-s.  3,  be  the  same  thing  as  the  right  to  vote,  it  would  follow 
that  women  would  be  entitled  to  be  elected  to  the  office  of  town 
councillor,  because  they  have  a  right  to  vote.  But  it  is  clear 
that  they  are  not  so  entitled,  the  terms  of  s.  63  being  eitpressly 
limited  to  purposes  connected  with  the  right  to  vote. 

A.  L.  SuiTH,  J.  I  am  of  the  same  opinion.  The  point  is  a 
very  short  one,  though  it  involves  some  consideration  of  various 
sections  of  the  Act.  The  question  is  whether  the  terms  "  quali- 
fied to  elect  '*  in  s.  11,  sub-s.  3j  are  equivalent  to  "  entitled  to 
vote.**    At  first  sight  it  seemed  difficult  to  say  that  they  were 


A.  L.  Smith,  J. 
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1886        not,  bnt  I  am  nevertheless  of  opinion  that  as  used  in  this  statute 

Puotham""  they  do  not  mean  the  same  thing. 

EoxBUROH  ^  ^^  ^^  ^^  ^  consider  what  the  meaning  of  the  expression 
**  qualified  to  elect "  would  be,  if  we  had  to  consider  ss.  9  and  11 
together  without  reference  to  any  other  sections.  Sect.  9  gives 
the  qualification  for  enrolment  on  the  burgess  rolL  Sect.  11 
gives  the  qualifications  for  being  elected  to  be  a  town  councillor. 
The  requisites  of  the  latter  qualifications,  except  in  the  case  of  a 
qualification  under  the  proviso  in  sub-s.  3,  are  much  heavier  than 
those  of  the  qualification  for  a  burgess.  But  then  by  sub-s.  3 
another  and  a  lighter  qualification  is  given.  That  sub-section  is 
taken  from  the  Act  of  1880,  to  which  I  do  not  think  it  necessary 
to  refer  at  length.  It  is  thereby  enacted  that  every  person  shall 
be  qualified  to  be  elected  who  is  qualified  to  elect  to  the  oflGLce  of 
town  councillor.  If  those  two  sections  stood  alone,  it  would  be 
clear,  I  think,  that  this  proviso  referred  to  the  qualification  of  a 
burgess  as  described  in  s.  9,  and  that  it  meant  that  any  person 
qualified  as  described  in  s.  9  should  be  qualifilad  to  be  elected  a 
town  councillor.  Sub-s.  4  goes  on  to  provide  that  any  person 
qualified  under  the  proviso  shall  cease  to  be  qualified  if  he  ceases 
to  reside  in  the  borough  for  six  months,  and  his  o£Sce  shall 
become  vacant,  unless  he  was  at  the  time  of  his  election  and  con- 
tinues to  be  qualified  in  some  other  manner.  So  far  as  these  two 
sections  go  I  should  have  thought  the  true  construction  of  them 
was  manifestly  as  contended  for  by  the  petitioners.  But  it  is 
argued  for  the  respondent  that  ^'qualified  to  elect"  does  not 
mean  qualified  as  mentioned  in  s.  9,  because  by  s.  51  it  is  pro- 
vided that  ''at  an  election  of  councillors  a  person  shall  be 
entitled  to  subscribe  a  nomination  paper  and  to  demand  and 
receive  a  voting  paper  and  to  vote,  if  he  is  enrolled  in  the  burgess 
roll,  and  not  otherwise."  It  is  said  that,  though  the  respondent 
had  not  in  fact  any  qualification  to  be  a  burgess,  yet,  because  he 
happened  to  be  on  the  burgess  roll  and  so  was  entitled  to  vote, 
he  was  qualified  to  elect  within  the  meaning  of  sub-s.  3  of  s.  11. 
I  do  not  think  that  is  so.  I  think  that  s.  51  refers  only  to  the 
right  to  vote  as  a  burgess,  not  to  the  qualification  of  a  councillor. 
It  provides  in  effect  with  regard  to  the  right  to  vote  that  a  person 
on  the  roll  may  vote,  unless  prohibited  by  law  for  some  reason. 
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and  that  for  that  purpose  there  shall  be  no  power  to  go  behind        1886 
the  register.    But  it  does  not  seem  to  me  to  have  anything  to  do    Flu^thah 
with  the  qualification  fbr  the  office  of  town  councillor,  which    romuegh. 
depends  on  the  effect  of  ss.  9  and  11  read  together.     It  appears  ^  L"^tjj  j 
to  me  that  the  statute  recognises  the  distinction  between  the 
right  to  vote  and  the  qualification  for  being  elected,  because  it 
provides  in  s.  63  that  words  importing  the  masculine  gender  shall 
include  women,  but  limits  the  piovision  to  purposes  connected 
with  the  right  to  vote.    It  also  seems  to  me  that  s.  41,  sub-s.  2, 
aids  the  argument  for  the  petitioners. 

For  these  reason^i  I  think  that  the  fact  that  the  respondent  was 
on  the  burgess  roll  did  not  qualify  him  to  be  elected  to  the  office 
of  town  councillor. 

Jvdgment  for  petitioners. 

Solicitors  for  petitioners :  ParJcer,  Garrett,  &  Parker. 
Solicitors  for  respondent :  Stretton,  HiUiardy  Dale,  &  Netoman. 

E.  L. 


THE  QUEEN  on  thb  Fbosscution  of  ANN  SMITH,  Respondent  v.  April  9. 

SHINGLER,  Appellant.  •  \ 

BaMUirdy-'Pr(Ktict--Appeal---F<yrm  €f  Notice  of—  7  <fe  8  Vict,  c  101,  «.  4— 
Summary  Jurisdiction  Act,  1879  (42  A  43  Vict,  c  49),  ».  31,  sub-s.  2— 
Summary  Jurisdiction  Act,  1884  (47  <fc  48  Vict.  c.  43),  ss.  4,  6. 

An  f^peal  to  sessions  against  an  order  made  on  a  bastardy  summons  can, 
since  the  paming  of  the  Summary  Jurisdiction  Act,  1884  (47  &  48  Vict.  c.  43), 
only  be  brought  subject  to  the  conditions  and  regulations  contained  in  the 
Summary  Jurisdiction  Act,  1879  (42  &  43  Vict.  c.  49).  The  notice  of  appeal 
iDust  therefore  state  the  general  grounds  of  appeal  as  required  by  s.  31,  sub-s.  2, 
of  that  Act. 

Upon  appeal  to  the  Birmingham  Sessions  against  an  order  in 
bastardy  the  recorder  quashed  the  order  subject  to  a  case. 

It  appeared  that  the  appellant  gave  the  respondent  written 
notice  of  appeal  to  the  sessions.  The  notice  of  appeal  was  serred 
on  her  only,  it  did  not  contain  any  statement  of  the  grounds 
of  appeal,  and  no  notice  whatever  of  any  grounds  of  appeal  was 
giyen. 

At  the  hearing  of  the  appeal  objection  was  taken  on  behalf  of 
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1886        the  respondent  that  the  notice  of  appeal  was  bad,  because  It  did 


Thi  Queen  not  comply  with  the  provisions  of  the  Summary  Jurisdiction  Act, 
Shitoleb.    1879  (42  &  43  Vict.  c.  49),  s.  31,  8ub-s.-2  (1),  but  the  recorder 

proceeded  to  hear  the  appeal. 

The  question  for  the  opinion  of  the  Court  was  whether  it  was 

necessary  for  the  appellant  to  observe  the  procedure  as  to  notice 

of  grounds  of  appeal  prescribed  by  the  Summary  Jurisdiction 

Act,  1879,  s.  31.  (1) 


VEyncawrty  for  the  respondent.  The  notice  of  appeal  to  the 
sessions  was  bad  because  it  did  not  state  the  grounds  of  appeal  as 
required  by  42  &  43  Vict.  c.  49,  s.  31,  sub-s.  2.  (1) 

A  right  of  appeal  was  given  in  bastardy  cases  by  7  &  8  Vict. 
c.  101,  s.  4  (2)  but  the  Summary  Jurisdiction  Act,  1884  (47  &  48 


(1)  42  &  43  Vict.  c.  49 : 

Sect.  31 :  "  Where  any  person  is 
authorized  hy  this  Act  or  by  any  future 
Act,  to  appeal  from  the  conviction  or 
order  of  a  court  of  summary  juris- 
diction to  a  court  of  general  or  quarter 
sessions  he  may  appeal  to  such  court 
subject  to  the  conditions  and  regula- 
tions following .... 

'*  (2.)  The  appellant  shall,  within 
the  prescribed  time,  or  if  no  time  is 
prescribed,  within  seven  days  after  the 
day  on  which  the  said  decision  of  the 
Court  was  given,  give  notice  of  appeal 
by  serving  on  the  other  party  and  on 
the  clerk  of  the  said  court  of  summary 
jurisdiction  notice  in  writing  of  his 
intention  to  appeal,  and  of  the  general 
grounds  of  such  appeal ; " 

Sect.  32  :  '*  Where  a  person  is  autho- 
rized by  any  past  Act  to  appeal  from 
the  conviction  or  order  of  a  court  of 
summary  jurisdiction  to  a  court  of 
general  or  quarter  sessions,  he  may 
appeal  to  such  court,  subject  to  the 
conditions  and  regulations  contained 
in  this  Act  with  respect  to  an  appeal 
to  a  court  of  general  or  quarter  ses- 
sions : 

'*  Provided  that   where  any  such 


appeal  is  in  accordance  with  the  con- 
ditions and  regulations  prescribed  by 
the  Act  authorizing  the  appeal  so  far 
as  the  same  is  unrepealed,  such  appeal 
shall  not  be  deemed  invalid  by  reason 
only  that  it  is  not  in  accordance  with 
the  conditions  and  regulations  con- 
tained in  this  Act." 

Sect.  54  provides  that  the  Act  shall 
apply  to  orders  in  any  matter  of  bas- 
tardy. 

The  words  in  italics  in  s.  31  and  the 
two  clauses  of  s.  32,  above  set  out,  have 
been  repealed  by  47  &  48  Vict.  c.  43. 

(2)  7  &  8  Vict.  c.  101,  s.  4,  pro- 
vides that  the  justices  may  adjourn 
the  hearing  of  a  bastardy  case,  fixes 
a  limit  of  time  within  which  the  ap- 
plication must  be  made,  and  enacts 
that  "  if  within  twenty-four  hours 
after  the  adjudication  and  making  of 
any  order  on  the  putative  father  a$ 
aforesaid,  such  putative  father  give 
notice  of  appeal  to  the  mother  of  the 
bastard  child,  and  also  within  seven 
days  give  sufficient  security,  by  recog- 
nizance or  otherwise,  for  the  payment 
of  costs,  to  the  satisfaction  of  some 
one  justice  of  the  peace,  it  shall  be  law- 
ful for  such  putative  father  to  appwl  to 
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Vict*  c  43  (1)  ),  repealed  the  provisions  of  that  sections  relating  tp       1886 

the  mode  of  appeal,  leaving,  hoiwe ver,  the  words  "  it  shall  be  lawful  The  Qvbsn 

for  snch  putative  father  to  appeal  to  the  general  quarter  sessions    ^^22^1.02. 

of  the  peace."   Farts  of  ss.  31  and  32  of  the  Summary  Juris(Uction 

Act,  187Q  (42  &  43  Vict.  c.  49)  are  al^o  repealed^  so. that  the 

words  **  by  this  Act  or  any  future  Act "  are  struck  out  of  s.  3I9 

while  the  two  first  clauses  of  s.  32  are  also  repealed.     The  option 

therefore  given  by  42  &  43  Vict.  c.  49,  s.  32,  has  been  abolished, 

jBud  the  decision  in  The  Qaeen  v.  Justices  of  Montgomeryshire  (2), 

which  was  a  decision  on  the  repealed  provisions,  is  not  cgx  aiithp- 

xity  which  can  govern  the  proceedings  in  such  cases  since  47  ^ 

48  Yicl  c.  43  was  passed.    The  preamble  of  the  later  Act  shews 

that  it  was  intended  that  there  should  be  an  uniform  procedure, 

and  though  the  right  of  appeal  is  given  by  7  &  8  Vict.  c.  101, 

the  mode  in  which  it  must  be  exercised  is  prescribed  by  42  &  43 

Vict.  c.  49,  s.  31,  which  is  by  47  &  48  Vict.  c.  43,  s.  6,  applied  to 

such  an  appeal. 

AlrahamSy  for  the  appellant.  It  may  have  been  the  intention 
of  the  legislature,  in  47  &  48  Vict.  o.  43,  to  produce  uniformity  of 
procedure,  but  it  has  not  abolished  the  option  which,  according  to 
The  Qfieen  v.  Justices  of  Montgomeryshire  (2),  exists  as  to  the  mode 
of  appealing  in  such  cases  as  this.  Orders  in  bastardy  are  made 
onder  the  Acts  relating  to  bastardy,  and  not  under  the  Summary 
Jurisdiction  Acts,  so  that  the  right  of  appeal  given  by  7  &  8  Vict. 


the  geMToH  quarter  eessions  of  the  peace  the  schedule  to  this  Act  are  hereby 

to  be  holden  after  the  period  of  four-  repealed  to  the  extent  in  the  third 

teen  days  *  next  after  the  m&king  of  column  of  that  schedule  mentioned.*' 

the  said  order  for  the  county,  city,  The  schedule  contains  in  the  first 

boroogh,  or  i^ace  for  which  such  petty  column  "7^3  Vict.  c.  101,"  and  in 

session  may  have  been  held ;  and  the  column  3,  "  s.  4,  from   *  if  within 

justices  in  such  quarter  sessions  as-  twenty-four  hours  '  down  to  *  some 

sembled,  or  the  recorder,  as  the  case  one  justice  of  the  peace,'  and  from 

may  be,  shall  thereupon  hear  and  de-  '  to  be  holden  after,'  to  the  end  of  the 

iennine  such  i^peal.  •  .  ."  section ;  "    also  in  the  first  column. 

The  whole  of  the  above  section  with  "  42  &  43  Vict.  c.  49,"  and  in  column  3, 

the  exception  of  the  words  in  italics,  **  In  s.  31  the  words  *  by  this  Act,  or 

has  been  repealed  by  the  Summary  by  any  future  Act.'    Sect.  32,  down 

Jurisdiction  Act,  1884  (47  &  48  Vict,  to  *  in  accordance  with  the  ^conditions 

€.  43).  and    regulations    contained    in  this 

(1)  47  &  48  Vict.  c.  43 :  Act.' »» 

Sect  4 :  '^  The  Acts  contained  in  (2)  51  L.  J.  (M.C.)  96. 

E  2                                              2 
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1886  c.  IOI9  s.  4,  still  exists.  Such  an  appeal  is  not  limited  by  the 
ThbQuebn  conditions  imposed  by  42  &  43  Vict.  c.  49,  s-  31,  sub-s.  2. 
Shikoleb.  36  Vict,  c,  9,  s.  3,  which  is  not  repealed,  preserves  all  existing 
rights  of  appeal.  Although  the  provisions  of  s.  6  of  47  &  48 
Vict.  c.  43,  are  imperative,  yet  they  are  limited  to  appeals  brought 
under  42  &  43  Vict.  c.  49,  and  do  not  afiTect  an  appeal  which  is 
brought,  as  this  appeal  is,  under  the  Bastardy  Acts ;  for  s.  32  of 
42  &  43  Vict.  c.  49  is  permissive,  and  enacts  that  an  appellant 
"may  appeal."  The  principle  of  the  decision  in  The  Queen  v* 
Justices  of  Montgomeryshire  (1)  applies,  notwithstanding  the  repeal 
in  47  &  48  Vict.  c.  43,  of  parts  of  ss.  31  and  32  of  42  &  43  Vict 
c.  49. 

Denmak,  J.  The  question  for  our  decision  is  whether  a  person 
against  whom  an  affiliation  order  has  been  made  has  a  right  to 
give  notice  of  appeal  against  the  order  without  stating  in  that 
notice  the  general  grounds  of  his  appeal  as  required  by  42  &  43 
Vict,  c  49,  s.  31.  Begulations  as  to  appeals  from  bastardy  orders 
are  contained  in  7  &  8  Vict.  c.  101,  s.  4.  This  section  was  not 
affected  by  8  &  9  Vict.  c.  10,  s.  3,  which  dealt  with  recognizances, 
nor  by  11  &  12  Vict.  c.  43,  for  that  Act  did  not  apply  to  bastardy 
orders ;  but  the  Summary  Jurisdiction  Act,  1879  (42  &  43  Vict^ 
c.  49),  dealt  in  ss.  31  and  32  with  the  procedure  on  appeals  from 
courts  of  summary  jurisdiction.  Though  the  provisions  of  this 
Act  were  by  s.  54  made  applicable  to  orders  in  any  matter  of 
bastardy,  still  it  did  not  repeal  s.  4  of  7  &  8  Vict.  c.  101.  It 
was  therefore  decided  in  The  Queen  v.  Justices  of  Montgomery' 
shire  (1)  that  an  appeal  against  a  bastardy  order  could  be  brought 
either  under  the  provisions  of  42  &  43  Vict.  c.  49,  or  under  the 
previously  existing  Acts  relating  to  bastardy,  of  which  7  &  8 
Vict.  c.  101,  s.  4,  was  the  one  from  which  the  right  of  appeal  was 
derived.  There  was,  therefore,  an  option,  and  there  were  two 
courses  which  could  be  pursued.  This  was  clearly  inconvenient, 
and  it  was  to  be  expected  that  the  legislature  would  amend  the 
law  so  as  to  remedy  this  inconvenience.  The  Summary  Jurisdic- 
tion Act,  1884  (47  &  48  Vict.  c.  43),  was  accordingly  passed,  and 
it  repealed  a  great  part  of  s.  4  of  7  &  8  Vict.  c.  101.    It  did  not 

(1)  61  L.  J.  (M.C.)  96. 
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touch  the  clauses  in  that  section  which  gave  the  right  of  appeal ;  1886 
but  it  repealed  certain  provisions  as  to  the  time  for  taking  pro-  The  Queex 
ceedings  in  appeals.  The  Act  of  1884  further  contained  in  s.  6  shu^Tgleb. 
an  express  enactment  that  appeals  from  courts  of  summary  juris- 
diction authorized  by  any  Act  before  the  Summary  Jurisdiction 
Act,  1879,  should  be  brought  subject  to  the  conditions  contained 
in  that  Act,  and  it  repealed  the  words  by  "  this  Act  or  by  any 
fhture  Act "  which  stood  at  the  beginning  of  s.  31  of  the  Summary 
Jurisdiction  Act,  1879,  while  the  first  and  second  clauses  of 
&  32  of  that  Act  were  also  repealed.  There  is  now,  therefore,  a 
fairly  clear  code  on  this  subject,  and  I  am  of  opinion  that  the 
legislature  intended  by  the  Summary  Jurisdiction  Act,  1884 
(47  &  48  Vict  c.  43),  to  put  an  end  to  the  option  which,  as  was 
decided  in  The  Queen  v.  Justices  of  Montgomeryshire  (1),  existed 
in  consequence  of  the  use  of  permissive  words  in  the  Act  of  1879. 
The  clauses  which  gave  the  double  right  of  appeal  were  repealed, 
i^d  both  the  title  and  preamble  of  the  Act  of  1884  speak  of 
nniformity  of  procedure,  the  preamble  reciting  that  it  is  "  expe- 
dient to  provide  for  uniformity  of  procedure,"  while  the  title  of 
the  Act  is  an  Act  to  make  further  provision  for  '^  the  uniformity 
of  proceedings ;"  but  this  uniformity  would  not  be  attained  if  it 
could  be  said  that  the  option  which  it  was  established  in  The 
Queen  v.  Justices  of  Montgomeryshire  (1)  did  exist,  still  existed 
notwithstanding  the  express  enactments  contained  in  47  &  48 
Yict.  c.  43.  I  am  of  opinion  that  the  law  is  now  uniform  with 
regard  to  cases  of  appeals  from  justices,  in  this  respect  at  least, 
that  the  notice  of  appeal  must  state  the  grounds  of  the  appeaL 

This  being  so,  this  notice  of  appeal  was  bad,  and  we  must  give 
judgment  in  favour  of  the  respondent,  and  quash  the  order  of  the 
recorder  allowing  the  appeal. 

Day,  J.,  concurred. 

Judgment  for    respondent;    order  of  sessions 
quashed. 

Solicitor  for  appellant :  Harvey-SamueL 

Solicitors  for  respondent :  Kingsford  &  Dormant  for  Cheston, 

Birmingham. 

(1)  51  L.  J.  (M.C.)  96. 

R  B.  R. 
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1886  In  BB  THE  STEPNEY  ELECTION  PETITION. 

Aprils.        .  :;[SMCSON,  PsTig^oifEB;  DURANT,  Hesfondentl  j 

Farlument-^l&dian — Might  U^  voi9 — Aliens^-Pereons  hoi*n  in  Hanover  lef^re 
ihe  Afjcession  of  Queeii  Victoria, 

persons  bom  in  Hanoyer  l^fore  the  accesfiion  of  Queen  Victoria  to  the  throne-, 
of  the  United  Kingdom  and  not  naturalized,  are,  though  resident  in  the  United 
Kingdom,  aliens^  and  not  entitled  to  vote  at  the  election  of  members  of 
Parliament. 
.  Dicta  in  Caivin*&  Pose  (Coke  Bep.  part  vii.  at  p.  46,  27  B)  dissented  from.  , 

On  the  hearing  of  a  parliamentary  election  petition  for  thd 
Stepney  division  of  the  borough  of  the  Tower  Hamlets,  in  which 
Isaacson  was  petitioner  and  Durant  was  respondent,  Denman  and 
Field,  JJ.,  who  heard  the  petition,  considered  that  certain 
questions  required  further  consideration  by  the  Queen's  Bench 
Division.  They  therefore  postponed  the  granting  of  their  cer- 
•  tificate  to  the  Speaker,  and  reserved  the  following  questions  tot 
the  Court,  both  parties  agreeing  that  this  would  be  the  most 
convenient  course. 

The  petitioner  claimed  the  seat,  and  a  scrutiny  was  held. 

Among  the  counted  votes  objected  to  on  both  sides  were  the 
following : — 

1.  Nine  votes  of  persons  bom  in  the  kingdom  of  Hanover 
before  the  accession  of  Her  Majesty  Queen  Victoria,  and  not 
naturalized. 

2.  Thirteen  votes  of  persons  bom  in  the  kingdom  of  Hanover 
since  the  accession  of  Her  Majesty,  of  parents  bom  in  Hanover 
before  that  date. 

3.  One  vote  of  a  person  bom  in  Prussia  since  the  accession  of 
Her  Majesty,  of  parents  bom  in  Hanover  in  1802,  and  not 
naturalized. 

The  question  reserved  was  whether  all  or  any  of  these  three- 
classes  of  persons  were  aliens  within  the  meaning  of  the  law- 
relating  to  parliamentary  elections. 

Mar.  29,  30.  Charles,  Q.C.j  and  Jeune,  (Richards  and  Isaaesony 
with  them),  for  the  petitioner. 

The  learned  judges  have  reserved  certain  questions  for  th& 
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Court.  Thjey  have  not  givea  judgment  on  the  questions  or  on 
the  petition. 

[LoBJ»  CoLEBiDGEy  G.J.  TMs  appears  to  have  been  done  under 
81  &  32  y  lot.  c.  125y  s.  12.  Wes  not  that  section  intended  to  meet 
caaea  in  which  questions  arose  as  to  the  admission  of  evidence 
and  as  to  other  points  whiotf  under  the  old  system  were  reserved 
at  Nisi  Prius  as  going  to  the  root  of  the  ease  ?] 

This  is  the  course  which  was  adopted  in  Siawe  v.  JoUiffe.  (1) 

[liOBZ)  C!oL£BiDGS,  C.J.  That  case  was  stated  under  31  &  32 
Yict.  c  125)  8.  11,  sub*8.  16.  The  question  affects  the  right  of 
appeal.  If  a  case  be  stated  imder  31  &  32  Vict*  c.  125,  s.  11^ 
suIhl  16y  then  the  decision  of  this  Court  is  final,  but  in  a  case 
under  s.  12  it  is  not  finaL  But  we  will^hear  this  case,  as  we  are 
assured  that  both  parties  consent  to  our  hearing  it,  and  deciding 
it  finally  without  any  right  of  appeal  unless  by  leave.  It  must 
be  clearly  understood  that  this  course  has  been  assented  to,  and 
this  is  the  understanding  on  which  we  proceed.  It  appears  that 
the  petitioner  contends  that  the  first  class  of  persons  named,  that 
is  the  ante  nati,  are  not  aliens,  and  are  entitled  to  vote,  so  that 
we  will  first  hear  argument  from  the  counsel  for  the  respondent, 
who  contends  that  they  are  aliens.] 

OviOy,  Q.C.,  and  Asqmthy  for  the  respondent.  If  the  ante  nati 
are  aliens  then  all  the  others  mentioned  in  the  questions  reserved 
are  aliens,  and  if  the  ante  nati  are  not  aliens,  then  the  post  nati 
are  not.  But  it  is  contended  that  those  bom  in  Hanover  before 
the  20th  of  June,  1837,  are  aliens.  The  contention  that  they  are 
not  is  based  on  certain  dicta  in  Calvin's  Com  (2),  for  the  decision 
in  that  case  is  not  pertinent  to  the  question  now  before  the  Court, 
and  the  sentence  in  that  judgment  that  all  born  ''  under  one 
natural  allegiance  while  the  realms  were  united  under  one 
sovereign  should  remain  natural-bom  subjects,  and  no  aliens," 
was  only  a  dictum.  Lord  Coke  used  there  the  term  "  allegiance  " 
itt  the  sense  of  allegiance  to  the  sovereign  personally,  but  allegi* 
ance  follows  succession,  so  that  on  the  separation  of  Hanover  from 
England,  owing  to  the  operation  of  the  Salic  law,  allegiance 
followed  the  succession.     Moreover,  allegiance  and  protection  go 

(1)  Law  Eep.  9  C.  P.  734. 
(2)  Coke  Rep.  part  vii  p.  46,  27  B;  2  How.  State  Trials,  559. 
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together,  for  the  decision  in  Doe  d.  Thonuis  y.  AcJdam  (1)  is  not 
~  based  on  the  &ct  alone  that  a  treaty  was  made  between  England 
and  America  when  the  independence  of  America  was  recognised, 
bnt  also  on  the  theory  of  the  connection  between  protection  and 
allegiance.  In  1837,  therefore,  Hanoyerian^i  came  nnder  the  pro- 
tection of  the  King  of  Hanover,  andlhey  owed  allegiance  to  him, 
so  that  they,became  aliens  as  far  as  England  is  concerned.  In  the 
cases  relating  to  America  the  persons  ^whose  nationality  was  in 
question  remained  in  America,  but  that  was  not  the  ground  of 
the  decisions,  which  were  really  based  on  the  fiact  that  the  two 
countries  had  become  distinct  sovereign  states. 

CharleSf  Q.C.f  and  Jeune,  for  the  petitioner.  These  persons 
being  bom  before  1837,  are  not  aliens,  but  it  is  admitted  that  if 
they  are  alien^i  the  two  other  classes  of  persons  are  also  aliens. 

[LoBD  Coleridge,  C.J.  From  12  &  13  Wm.  3,  c.  2,  it  would 
seem  that  persons  bom  out  of  the  United  Kingdom  would  be 
aliens,  and  that  statute  is  explained  in  1  Geo.  1,  stat.  2,  c.  4.] 

The  earlier  statute  could  not  of  course  apply  to  Hanover,  the 
later  statute  does  not  enact  that  persons  bom  in  Hanover  after 
the  accession  of  George  I.  to  the  throne  of  the  United  Kingdom 
shall  be  aliens.  It  is  really  a  statute  limiting  the  capacity  of 
certain  classes  of  persons  to  hold  certain  offices.  Such  persons 
were  in  fact  natural-bom  subjects  of  George  I.,  but  with  maimed 
rights. 

The  principles  applicable  to  this  subject  are  to  a  great  extent 
to  be  found  in  CaJvin's  Case  (2),  in  which  the  case  of  the  possible 
separation  of  Scotland  and  England  was  considered  both  by 
Bacon  in  his  speech  (3),  and  by  Lord  Coke  in  his  judgment^ 
where  he  says  (4),  that  ^'he  that  was  by  judgment  of  law  a 
natural  subject  at  the  time  of  his  birth,"  cannot  ^^  become  an 
alien  by  such  a  matter  ex  post  facto,  and  in  that  case  upon  such 
an  accident  our  post  natus  may  be  ad  fidem  utriusque  B^gis,  as 
Bracton  saith."  The  decision  in  Calvin's  Case  (2)  is  in  favour  of 
the  right  of  these  ante  nati  to  be  considered  not  aliens,  but  sub- 
jects of  the  Queen,  as  is  shewn  by  Craw  v.  Bamsey  (5)  where 


(1)  2  B.  &  C.  779. 

(2)  Coke  Rep.  part  vii.  p.  1. 

(3)  2  How.  State  Trials,  at  p.  593. 


(4)  Coke  Rep.  part  viL  at  p.  46, 
27  B. 

(5)  Vaughan,  274,  at  p.  286. 
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CcdvifCs  Case  (1)  is  discussed,  and  it  is  stated  tliat  the  reason  of 
the  resolution  in  that  case  was  that  the  persons  were  born  under 
the  same  allegiance  as  the  subjects  of  England.  The  form  of 
oath  given  in  the  report  of  Calvin's  Case,  in  the  State  Trials  (2), 
is  that  "you  shall  be  true  and  faithful  to  our  sovereign  lord 
£ing  James  and  his  heirs/'  which  shews  that  the  allegiance  was 
to  King  James  and  his  heirs,  and  not  to  the  King  of  England. 
The  allegiance  cannot  be  the  same  if  one  be  to  the  named  king  and 
his  heirs  general,  and  the  other  to  the  named  king  and  his  heirs 
male ;  but  if  the  allegiance  is  the  same  then  there  must  be  a  right 
ef  election  when  the  two  Crowns  are  separated.  These  persons, 
therefore,  could  on  the  separation  of  the  two  Crowns  make  their 
election  as  to  which  they  would  owe  allegiance.  They  were  born 
within  the  dominions  of  the  King  of  England  and  so  were  not 
bom  aliens,  and  they  have  by  residing  and  being  registered  here, 
elected  to  be  subjects  of  the  Queen,  and  not  of  Hanover.  The 
election  once  made  is  final,  for  allegiance  cannot  be  shifted ;  and 
that  election  is  possible  is  shewn  by  In  re  Bruce  (3),  by  the  ruling 
of  Parke,  J.,  in  Doe  d.  Stansbury  v.  Arhwright  (4),  and  by  the 
judgment  in  Jephson  v.  Biera  (5),  for  it  was  there  held  that  an 
inhabitant  of  the  ceded  island  of  Minorca  had  by  his  conduct 
elected  to  remain  a  subject  of  Great  Britain :  so  that  his  widow 
was  entitled  to  dower. 

[Mathew,  J.,  referred  to  Inglis  v.  Trustees  of  the  Sailor's  Snug 
Barbour  (6).] 

Doe  d.  Thomas  v.  Achlam  (7)  is  the  case  of  children  born  in 
America,  since  the  severance  of  the  two  countries,  of  parents  bom 
there  before,  who  chose  to  remain  in  America  when  it  ceased  to 
be  a  part  of  the  dominions  of  the  King  of  England,  but  the 
decision  in  that  case  depended  on  the  terms  of  the  treaty  made 
between  the  two  countries,  and  but  for  that  treaty  these  persons 
would  have  continued  to  be  English  subjects.  Doe  d.  Auchmuty  v. 
Mulcaster  (8),  points  out  that  but  for  the  provisions  of  a  treaty  a 
British  subject  cannot  divest  himself  of  his  allegiance,  and  as  the 
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father  of  the  claimants  in  that  case  had  not  done  so  within  the 
time  limited  by  the  treaty  it  was  held  that  they  were  not  aliens 
but  British  subjects  within  4  Geo.  2,  c.  21,  which  provide^  that 
persons  bom  abroad  whose  fathers  were  natural-bom  subjects  are 
deemed  to  be  natuial-bom  subjects  themfielyes,  and  this  has  been 
extended  to  grandchildren  by  13  Geo.  3,  c.  21*  25  £dw«  3^ 
Stat.  2,  7  Anne,  c.  5,  10  Anne,  c.  9  (c.  6,  Buff),  were  also 
referred  to. 

OvUtff  Q.C.f  in  reply.  The  argument  on  behalf  of  the  peti- 
tioner rests  on  the  doctrine  of  election ;  but  none  of  the  cases 
cited  are  based  on  that  doctrine.  There  is,  moreoyer,  no  evi-* 
dence  that  these  persons  have  made  any  election.  Moreoyer^ 
the  persons  affected  by  the  seyerance  of  America  from  this 
country  had  before  that  seyerance  but  one  nationality  and  ond 
allegiance.  Be  Bruce  (1),  Jephson  y.  Biera  (2),  and  other  cases 
of  the  same  kind  all  depend  on  the  existence  of  treaties  and  oa 
rights  expressly  created  by  the  terms  of  the  yarious  treaties,  I£ 
it  be  suggested  that  the  words  of  the  oath  of  allegiance  throw 
light  on  the  question,  then  it  is  to  be  obseryed  that  at  the  Be^ 
yolution  the  word  ^^ heirs"  was  omitted  though  itl^.ppears  again 
in  the  oath  of  allegiance  enacted  in  31  &  32  Vict.  c.  72,  s.  2. 

Cur.  adv.  vuU. 

April  5.  The  judgment  of  the  Court  (Lord  Coleridge,  CJ.^ 
Hawkins,  J.,  and  Mathew,  J.),  was  deliyered  by 

LoBD  CoLEBiDGE,  C.J.  In  this  case  a  short,  but,  considering 
the  time,  a  curious  point  was  raised,  whether  Hanoyerians  bonir 
before  the  accession  of  the  Queen  (at  a  time  therefore  when  the 
Crowns  of  England  and  Hanoyer  were  held  by  the  same  person)^ 
resident  in  this  country,  not  naturalized,  but  being  in  all  other 
respects  qualified  to  yote  are  entitled  to  yote  at  the  election  for 
members  of  parliament.  Two  other  points  were  raised,  which  it 
was  admitted  fell  to  the  ground  if  the  first  point  was  decided 
adyersely  to  the  claim  of  the  first-mentioned  yoters. 

1.  Whether  persons  not  naturalized  bom  in  ELanoyer  since  the 
accession  of  the  Queen  of  parents  born  in  Hanoyer  before  that 
date  are  entitled  to  yote. 

(1)  2  Cf.  &  J.  436.  (2)  3  Knapp,  P.  C.  13a 
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2.  Whether  a  peison  not  naturalized  bom  in  Prussia  since  the       1886 


accession  of  the  Queen,  of  parents  bom  in  Hanover  in  the  reign       in  rb 
of  George  III.,  is  so  entitled.  Eli^on 

It' has  been  long  settled  that  while  the  Crowns  of  two  countries  P^TiTioir. 
are '  held  bf  the  same  persen,*  the  inhabitants  of  the  two  countries  *^^^ 
are  not  aliens  in  the  twa  countries  respectirely.  In  both  they  ^^f^" 
are  the  subjects  of  the  same  person,  are  in  the  allegiance  of  the  i^ndooieridge, 
same  person,  and  we  are  not  concerned  to  deny  but  that  they  are 
in  tiie  allegiance  of  the  same  person  in  his  natural  and  not  in  his 
politic  capacity  The  '^  damnable  and  damned  opinion"  to  the 
contiary  for  which,' according  to  Lord  Coke,  the  Spencers,  father 
and  son,  suffered  in  the  reign  of  Edward  IL  need  not  now  detain 
us.  For  in  the  case  before  us  the  facts  are  altogether  different 
from  those  on  which  the  judges  decided  in  Calvin's  Case  (1),  and 
we  accept  the  decision  in  that  case  as  of  the  highest  and  un- 
doubted authority  and  as  binding  upon  us.  In  that  case  the 
question  was  whether  a  man  bom  in  Scotland  after  the  accession 
of  James  I.  to  the  throne  of  England  was  an  alien  in  England, 
and  it  was  held  that  he  was  not.  If,  therefore,  the  yoters  in  this 
case  had  been  bom  in  Hanover  after  the  accession  of  the  Queen 
to  the  Crown  of  the  United  Kingdom,  they  would,  supposing  the 
Queen  to  have  been  also  Queen  of  Hanover,  have  been  in  exactly 
the  situation  of  Calvin,  and  the  decision  in  his  case  would  have 
given  them  their  votes. 

But  they  were  not  in  his  situation.  They  were  bom  subjects 
of  a  king  who  was  at  once  Eing  of  Hanover  and  King  of  Great 
Britain  and  Ireland.  At  the  death  of  William  lY.  his  two  Crowns, 
acooidingto  the  different  laws  of  succession  which  obtained  in 
the  two  countries,  went  to  different  successois ;  to  his  niece  in 
these  islands,  to  his  brother  in  Hanover. 

-  The  Hanoverian  by  birth  who  had  needed  no  naturalization  in 
the  lifetime  of  William  lY.  needed  it  when  the  Hanoverian  heir 
and  successor  of  that  monarch  was  no  longer  the  sovereign  of 
these  islands.  He  owed  allegiance  to  William  lY.  and  his  heirs 
and  successors  according  to  law,  and  as  a  Hanoverian  he  owed  it 
on  the  death  of  William  lY.  to  the  Duke  of  Cumberland,  who 
was,  according  to  Hanoverian  law,  the  heir  and  successor  of  his 
(1)  Coke  Hep.  part  vii.  p.  1. 
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1886        brother,  and  ascended  the  throne  as  King  Ernest  in  due  course 
^  l^^       of  law.    He  became  an  alien  because  the  sovereign  to  whom  his 
Eleotiw    ftU^giance  was  due  was  a  foreign  sovereign ;  and  the  person  to 
Petition,    whom  his  allegiance  had  been  due  was  dead  leaving  an  heir. 
I8AA08ON     rjy^Q  Crowns  had  by  accident  been  united  in  one  person,  but 
DcBANT.     when  the  union  of  the  Crowns  came  to  an  end  the  union  of  alle- 
Lord  Coleridge,  giauco  ccased  too ;  and  the  allegiance  which  had  been  due  to  the 
King  of  Hanover,  who  was  also  King  of  the  United  Kingdom, 
was  never  at  any  time  due  to  the  Queen  of  the  United  Kingdom, 
who  was  not  and  who  could  not  be  by  law  Queen  of  Hanover. 
'   Two  answers  to  this  plain  and  simple  mode  of  disposing  of  the 
case  were  suggested  by  Mr.  Charles.    First,  it  was  said  that  in 
all  cases  where  conflicting  duties  of  allegiance  arise  the  subject 
has  by  general  law,  law  which  has  been  adopted  into  English 
law,  a  right  of  election  of  which  sovereign  he  will  become  the 
subject.    To  this  there  are  many  answers,  all  conclusive.    First, 
it  is  a  doctrine  entirely  new ;  there  is  no  trace  of  it  to  be  found 
in  terms  in  any  law  book  or  any  reported  case.    The  cases  to 
which  we  were  referred  in  support  of  it  are  not  authorities  at  all. 
Certainly  Doe  d.  Thomas  v.  Acklam  (1)  is  no  such  authority.    The 
question  was  whether  the  daughter  of  a  man  who  had  been  a 
subject  of  the  King  before  the  treaty  between  this  country  and  the 
United  States  in  September,  1783,  and  who  but  for  that  treaty 
would  have  remained  so,  was  or  was  not  an  alien.    The  Court 
held  that  she  was,  on  the  ground  that  her  father  before  her  birth 
had  ceased  to  be  a  British  subject,  and  had  become  an  alien  by 
the  true  effect  of  the  treaty  of  1783,  whereby,  inter  alia,  the  King 
acknowledges  the  United  States  to  be  free,  sovereign  and  inde- 
pendent states,  treats  with  them  as  such,  and  relinquishes  all 
claim  to  their  government. 

"Her  father,"  says  Lord  Tenterden,  **by  his  continued  resi- 
dence in  those  States"  after  the  treaty  "manifestly  became  a 
citizen  of  them."  He  does  not  say  a  word  about  election,  he  says 
in  effect  that  the  king  having  set  free  the  inhabitants  of  the 
States  from  their  allegiance,  they  became  aliens.  No  doubt,  if 
a  man  had  chosen  to  leave  the  States  newly  recognised  as  inde- 
pendent, and  had  gone  into  England  or  the  English  dominions 

(1)  2  B.  &  C.  779. 
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he  would  have  lemained  what  he  was  before,  a  British  subject        18SG 
and  within  the  allegiance  of  the  British  sovereign.    But  why  ?       j^^ 
Because  he  never  became  a  citizen  of  the  newly  established  and     election 
recognised  States.  Petition. 

Auchmuty  v.  Mtdcaster  (1)  is  the  converse  of  this  case,  and  is  so       ^^cson 
treated  by  Lord  Tenterden  and  his  brother  judges.    E.  N.  Auch-     Dubant. 
nxuty  left  America  when  the  Treaty  of  1783  was   signed.    He  L«d  cojeridge, 
came  to  England  and  there  resided  for  some  years.    Then  he 
returned  to  America  in  the  service  of  the  British  Government, 
and  some  years  after,  when  that  employment  came  to  an  end,  he 
stayed  in  America,  married  there,  and  there  he  died.    The  Court 
there  held  that,  as  he  had  not  remained  in  the  newly-made  inde- 
pendent country  when  its  independence  was  conceded,  he  was 
still  bound  by  his  allegiance  to  this  country ;  and  that  his  after- 
wards residing  in  America  could  no  more  get  rid  of  that  allegi- 
ance, as  the  law  then  stood,  than  residence  in  any  other  foreign 
country.    The  counsel,  it  is  true,  in  that  case  speak  of  election. 
The  judges  give  no  countenance  to  the  doctrine,  but  assume  and 
state  what  was  the  true  doctrine  at  that  time — that  allegiance  to 
the  Crown  of  this  country  cannot  be  got  rid  of  except  by  treaty 
to  which  the  King  of  his  country  is  a  party,  and  by  which  he 
relinquishes  his  claim  to  that  allegiance.    Still  less  is  the  case  of 
Jqihson  V.  Biera  (2)  any  such  authority.    The  case  as  to  the 
qu^ion  of  Mr.  Walls  being  an  alien  is  decided  on  the  special 
fiaets  found  by  the  assessor  and  assumed  by  the  Court  to  be  uncon- 
tradicted ;  that  Mr.  Walls,  who  had  been  a  British  subject,  left 
Minorca  within  the  time  limited  by  the  Treaty  of  Versailles,  and 
that  **  he  never  afterwards  returned  to  Minorca."     On  this  state 
of  fSoMsts  the  judgment  proceeds ;  and  it  would  have  been  strange 
indeed  if  under  these  circumstances  the  Court  had  come  to  any 
other  conclusion  than  that  from  the  British  allegiance  which 
originally  bound  Mr.  Walls  he  had  never  been  released.    In  the 
case  of  In  re  Bruce  (3)  Baron  Bayley,  in  delivering  the  judgment 
of  the  Court  (in  which  Lord  Lyndhurst  concurred),  does  use  the 
expressions  "option"  and  "election"  as  to  a  person  bom  in 
3Iaryland  in  1764,  and  who,  in  the  opinion  of  the  Court,  had 

(1)  5  B.  &  C.  771.  (2)  3  Knapp,  P.  C.  130. 

(3)  2  Cr.  &  J.  436. 
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1886  taken  adyantage  of  the  Treaty  of  1783  to  remain  a  eitizen  of 
iKBB  the  newly  constituted  United  States.  They  find,  in^effect^  that 
Electiw  *^®  Ki^g  having  relinquished  his  claim  to  the  allegiance  of  the 
Petition.  American  citizens,  this  particular  American  acquieso^  in  the 
iflAACflON  relinquishment.  The  case  goes  no  further,  and  will  not  heip  the 
DuBANT.  petitioner. 
Lordoiteridge.  But,  socoudly,  the  suggestion  of  Mr.  Charles  is  contrary  to  the 
elementary  idea  of  allegiance  itself.  Allegiance  is  a  thing  to 
which  there  are  two  parties,  the  sovereign  and  the  subject;  it  is, 
as  Lord  Ooke  says,  ^Duplex  et  reciprocum  ligamen;'*  and  again, 
''Merito  igitur  ligeantia  dicitur  a  ligando  quia  continet  in-  se 
duplex  ligamen."  And  again,  ^'Ligeance  is  the  mutual  bond 
and  obligation  between  the  King  and  his  subjects,  whereby  sub- 
jects are  called  his  liege  subjects  because  they  are  bound  to 
obey  and  serve  him,  and  he  is  called  their  liege  lord  because  he 
should  maintain  and  defend  them.  Therefore  it  is  truly  said 
that  *  protectio  trahit  subjectionem  et  subjectio  protectionem :'  '* 
Calvin's  Case.  (1)  Blackstone  is  equally  express :  "  It  i&  a^  prin- 
ciple of  universal  law  that  the  natural-bom  subject  of  one  prince 
cannot  by  any  act  of  his  own — no,  not  by  swearing  allegiance  to 
another — put  off  or  discharge  his  natural  allegiance  to  the  former ; 
for  this  natural  allegiance  was  intrinsic  and  primitive,  and'  ante- 
cedent to  the  other;  and  cannot  be  divestod  without  the  con- 
current act  of  that  prince  to  whom  it  was  first'  due.  Indeed,  the 
natural-bom  subject  of  one  prince,  to  whom  he  owes  allegiance, 
may  be  entangled  by  subjecting  himself  absolutely  to  atiother,  but 
it  is  his  own  act  that  brings  him  into  these  straits  and  difficulties, 
of  owing  service  to  two  masters ;  and  it  is  unreasonable  thaik  by 
such  voluntary  act  of  his  own  he  should  be  able  at  pleasure  ta  un- 
loose those  bands  by  which  he  is  connected  to  his  natural  prince:*' 
Blackstone's  Commentaries,  vol.  i.,  p.  369.  And  he  remarks  that 
down  to  the  time  of  the  Bevolution  of  1688,  for  600  years  the 
oath,  whenever  administered,  was  ^  to  be  faithful  to  the  king  and 
his  heirs."  Now,  the  ^^ natural  prince"  of  a  Hanoverian  not 
naturalized  in  any  other  country  is  undoubtedly  the  Ecing  of 
Hanover  or  the  sovereign  who  now  by  conquest  represents  that 
King,  Le.»  the  Glerman  Emperor.  It  is  not  suggested  thsrt  either 
(1)  Coke  Bep.  part  vii.  at  p.  85  a. 
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the  King  or  the  Emperor  ever  relinquished  their  claim  to  the  1886 
allegiance  of  these  subjects ;  that  allegiance,  therefore,  remains.  j^^ 
Thirdly,  the  inconveniences  that  would  follow  from  this  claim  to  elb^on 
elect  at  the  will  of  the  subject  were  pointed  out  in  the  argument,  Pktitioh. 
and  they  are,  as  far  as  an  argument  ab  inconvenienti  ever  can  be,  ^^^^^ 
practically  cojiclusive.  If  the  Queen  of  these  islands  and  the  Dxjrakt. 
German  Emperor  were  to  go  to  war  (absit  omen,  as  the  judges  LoniotoMife, 
said  in  Calvin's  Case  (1),  but  it  has  been  and  may  be  so  again), 
any  one  of  these  resident  non-naturalized  Hanoverians  would 
undoubtedly,  if  serving  in  the  British  army  and  taken  prisoner, 
be  liable  to  be  shot  as  a  traitor  in  arms  against  his  sovereign, 
and  the  case  would  be  the  same  with  an  Englishman  (and  there 
must  be  many  such)  residing  in  Hanover,  not  naturalized  and 
serving  in  the  German  armies.  The  instance  of  ^neas  Mac- 
donald  (2)  shews — though  under  a  somewhat  different  head  of 
law — ^that  such  a  case  is  by  no  means  merely  imaginary.  But 
that  a  man  rightfully  and  legally  in  the  allegiance  of  one  sove- 
reign could  be  also  rightfully  and  legally  treated  as  a  traitor 
by  another,  cannot  be  the  law.  Yet  it  follows  inevitably  from 
Mr.  Charles's  premises,  when  the  essential  character  of  allegiance 
is  understood.  Sir  William  Blackstone,  in  the  passage  already 
cited,  gives  such  a  man  small  consolation.  **  The  natural-bom 
subject  of  one  Prince,  to  whom  he  owes  allegiance,  may  be 
entangled  by  subjecting  himself  absolutely  to  another ;  but  it  is 
his  own  act  which  brings  him  into  these  straits  and  difficulties  of 
owing  service  to  two  masters."  Sir  William  Blackstone  plainly 
had  never  heard  of  the  doctrine  that  a  man  could  get  rid,  by 
election,  of  an  allegiance  he  was  bom  under.  And  in  Gal^dvCs 
Case  (1)  the  difficulty  is  evaded  by  saying  "that  such  a  tiian 
might  be  ad  fidem  utriusque  Begis,"  without  explaining  what 
was  to  happen  if  the  faiths  conflicted.  It  was  further  pointed  out 
that  in  this  case  there  was  no  proof  of  an  election  in  fact,  no  evi- 
dfflice  how  long  these  voters  had  resided  in  this  country,  nothing 
inconastent  with  the  supposition  that  one  or  all  of  them  might 
have  come  into  this  country  quite  recently,  and  even  animo 
levertendL  All  that  we  know  is  that  they  were  bom  subjects  of 
the  then  King  of  Hanover,  who  was  the  sovereign  of  this  country, 
(1)  Coke  Rep.  part  vii.  p.  47,  27  B.  (2)  18  How.  St.  Tr.  858. 


64  QUEEN'S  BENCH  DIVISION.  VOL.  XVn. 

1886        and  that  they  are  now  resident  in  this  country,  the  present  sove- 
'      isBM       reigi^  of  which  is  not  and  never  was  or  could  be  the  sovereign  of 
Stbpnby     Hanover.    The  only  real  authorities  which  Mr.  Charles  was  able 
PKnnoN.    to  produce  were  not  the  decision  but  the  dicta  of  the  judges  in 
Isaacson     Calvin's  Case.  (1)    They  are  dicta  of  great  weight,  as  great  pro- 
I>i:bant.     bably  as  any  dicta  can  be,  for  they  are  the  dicta  of  very  great 
LoKdOoieridge.  lawycrs  after  very  long  and  exhaustive  argument  both  at  the  bar 
'    *        and  on  the  bench,  Sir  F.  Bacon  arguing  as  Solicitor-General  in 
support  of  the  view  which  the  judges  adopted ;  and  Lord  Coke 
tells  us  that  the  Lord  Chancellor  and  twelve  of  the  judges  (in- 
cluding himself)  concurred  in  it.    Yet  with  all  respect  it  must 
be  said  they  are  dicta  only.    They  were  not  necessary  for  the 
decision ;  they  were  delivered  on  a  matter  which  Lord  Coke  calls 
less  than  the  dream  of  a  shadow  or  a  shadow  of  a  dream,  so  little 
was  it  anticipated  that  the  Crowns  of  the  two  kingdoms  would 
ever  be  severed,  and  that  the  question  of  divided  allegiance 
which  would  thence  arise  would  ever  become  a  practical  one. 

The  passage  is  remarkable  :  ''  If  post  nati  were  by  law  legiti- 
mated in  England  it  was  objected  that  inconvenience  and. con- 
fusion would  follow  if  (for  the  punishment  of  us  all)  the  King's 
royal  issue  should  fail,  whereby  those  kingdoms  might  again  be 
J  divided."    But  as  to  this,  continues  the  report,  "  it  is  less  than  a 

dream  of  a  shadow  or  a  shadow  of  a  dream :  for  it  hath  been  often 
said  natural  legitimation  respecteth.  actual  obedience  to  the 
sovereign  at  the  time  of  the  birth ;  for  as  the  ante  nati  remain 
aliens  as  to  the  Crown  of  England  because  they  were  bom  when 
there  were  several  kings  of  the  several  kingdoms,  and  the  uniting 
of  the  kingdoms  by  descent  subsequent  cannot  make  him  a 
subject  to  that  Crown  to  which  he  was  alien  at  the  time  of  his 
birth:  so  albeit  the  kingdoms  (which  Almighty  God  of  His 
infinite  goodness  and  mercy  divert)  should  by  descent  be  divided 
and  governed  by  several  kings ;  yet  it  was  resolved  that  all  those 
that  were  bom  under  one  natural  obedience  while  the  realms 
were  united  under  one  sovereign  should  remain  natural-bom 
subjects  and  no  aliens ;  for  that  naturalization  due  and  vested  by 
birthright  cannot  by  any  separation  of  the  Crowns  afterwards  be 
taken  away,  nor  he  that  was  by  judgment  of  law  a  natural  subject 
(1)  Coke  Rep.  part  vii.  p.  1, 
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at  the  time  of  his  birth  become  an  alien  by  such  a  matter  ex       18S6 
post  &cto.    And  in  that  case,  npon  snch  an  accident,  our  post       tn  rb 
natus  may  be  ad  iSdem  utriusque  Begis,  as  Bracton  saith  in  the     electiox 
afore-remembered  place :  "  Coke  Eep.  part  vii.,  at  p.  46,  27  B.  PBrmoy, 

This,  as  will  be  seen,  leaves  to  which  kingdom,  in  case  of  the  ^^^ 
supposed  seyerance,  the  allegiance  would  be  due,  wholly  uncer-  Dprant. 
tain ;  and  it  should  seem  that  if  there  were  three  or  four  separate  Lordoojeridge, 
kingdoms  there  would  or  might  be  three  or  four  separate  allegi- 
ances. The  truth  is,  as  we  have  said,  the  judges  neyer  expected 
the  case  to  arise,  and  did  not  trouble  themselves  to  think  out 
the  consequences  which  would  follow  from  their  doctrine  if  a  case 
they  thought  so  improbable  ever  did  arise.  It  must  be  remem- 
bered further  that  Calmn's  Case  (1)  was  decided  in  the  time  of 
James  I.,  when  the  feudal  system  was  still  in  yigour,  and  when 
the  doctrines  which  were  part  of  or  resulted  from  it  were  the  law 
of  the  land.  It  was  the  time  of  scutages  and  aids  and  reliefs  and 
primer  seisins  and  wardships  and  fines  for  livery  and  values  and 
forfeitures  of  marriages  and  military  tenures  in  capite.  It  is  not 
to  be  wondered  at  if  the  language  of  the  judges  at  such  a  time 
as  to  the  character  and  consequences  of  personal  allegiance,  an 
allegiance  which  lay  at  the  very  root  of  the  feudal  system,  was 
widely  different  from  the  language  of  Lord  Tenterden  and  Mr.. 
Justice  Erskine,  of  Lord  Lyndhurst  and  Baron  Bayley  in  the 
cases  on  which  we  have  already  remarked.  This  state  of  things 
has  been  changed  not  only  by  the  12  Car.  2,  c.  24,  but  by  the^ 
Act  of  Settlement  in  the  time  of  William  and  Mary,  and  by  tha 
1  Greo.  1,  Stat.  2,  c.  4,  to  which  so  much  reference  was  made  in 
the  argument.  The  case  must  have  arisen  when  William  III.  was 
at  once  king  of  this  country  and  stadtholder  of  Holland.  Tet  of 
any  claim  of  Dutchmen  resident  in  this  country  after  the  death 
of  King  William  to  be  anything  but  alien  here  there  is  no  trace 
to  be  found  in  any  of  the  books.  And  the  language  of  the  last- 
mentioned  statutes  as  well  as  of  4  Geo.  2,  c.  21,  and  13  Geo.  3, 
c.  21,  as  to  the  children  and  grandchildren  of  British  subjects  is 
remarkable,  for  the  latter  statutes  speak  of  the  Grown  and  not  the 
sovereign,  and  to  our  minds  clearly  recognise  that  to  the  King 
in  his  politic,  and  not  in  his  personal  capacity,  is  the  allegiance 
(1)  Coke  Rep.  part  vii.  p.  1. 
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1886        of  his  subjects  due.    For  these  reasons  we  think  that  the  votes  of 
iNBB       the  persons  born  in  Hanover  before  the  accession  of  Her  Majesty 
Election     ^^^  ^^*  naturalized  must  be  disallowed. 

piiTiTioN.        This  being  our  opinion  upon  the  first  question  submitted  to  us, 

isAACbOw     .^  follows  that  the  votes  of  the  persons  mentioned  in  the  second 

Du«AMT.     j^jjj  third  questions  must  be  disallowed  also.      Every  case  which 

lat^  Coleridge,  jj^s  been  cited  to  us  is,  as  we  think,  when  properly  understood, 

and  the  facts  of  it  correctly  appreciated,  an  authority  for  the 

respondent.     The  whole  argument  is  with  him ;  the  only  thing 

against  him  is  the  existence  of  the  dicta  to  which  we  have  re- 

ierred.    But  these  dicta  appear  to  us  to  be  plainly  open  to  the 

remarks  we  have  made  upon  them ;  and  as  none  of  us  have  any 

doubt  as  to  the  law,  we  think  there  should  be  no  appeal. 

Judgment  acccn'dingly. 
Solicitor  for  petitioner :  Suglies. 
Solicitors  for  respondent :   Wilkins^  Blyth  &  Dutton. 

R.  B.  R. 


JIfnrc'.  23:       THE  WESTERN  SUBURBAN  AND  NOTTING  HILL  PERMANENT 
^  Apr»i  5.^  BENEFIT  BUILDING  SOCIETY  w.  MARTIN. 

BniJding  Society — Rules -^Dispute — Arbitration — Mortgagor  and  Mortgctget— 
BuUding  Societies  Act,  1884  (47  A  48  Vict,  c  41), «.  2. 

By  0.  2  of  the  Building  Societies  Act,  1884,  the  word  "  disputes "  in  the 
Building  Societies  Acts,  or  in  the  rules  of  any  society  thereunder,  shall  be 
deemed  to  refer  only  to  disputes  between  the  society  and  a  member  in  his  capa- 
city of  member  of  the  society,  and  shall  not  apply  to  any  dispute  between  any 
such  society  and  any  member  thereof  as  to  the  construction  or  effect  of  any 
mortgage  deed,  and  shall  not  prevent  any  society,  or  any  member  thereof,  from 
obtaining  in  the  ordinary  course  of  law  any  remedy  in  respect  of  any  such 
mortgage  to  which  he  or  the  society  would  otherwise  be  by  law  entitled.  The 
rules  of  a  building  society  provided  that  any  dispute  arising  between  the 
society  and  any  me  mber  thereof  should  be  referred  to  arbitration : — 

/ZeW,  that  a  dispute  between  the  society  and  one  of  its  members  in  their 
respective  capacities  of  mortgagees  and  mortgagor,  was  a  dispute  between  the 
society  and  a  member  in  his  capacity  of  member  within  the  meaning  of  s.  2 ; 
that  the  words  **  any  such  mortgage  "  in  the  latter  part  of  the  section  referred 
only  to  mortgages  in  respect  of  the  construction  or  effect  of  which  there  was  a 
dispute,  and  therefore  that  the  member  was  entitled  to  have  referred  to  arbitra- 
tion a  dispute  as  to  whether  or  not  he  had  paid  moneys  alleged  to  be  due  from 
aim  to  the  society  under  the  mortgage  deed. 

Motion  on  behalf  of  the  plaintiflfs,  by  way  of  appeal  from  an 
order,  made  by  A.  L.  Smith,  J.,  at  chambers,  staying  proceedings 
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in  an  action  and  referring  the  matters  in  dispute  therein  to 
arbitration. 


1886 


Westjebn 

The  plaintiffs  were  a  benefit  building  society  duly  registered      ^  aniT^^ 

NoTTiNO  Hill 
Pebmanknt 


finder  the  Building  Societies  Act,  1874  (37  &  38  Vict,  c.42),  and 
the  defendant  was  a  member  of  the  society. 

The  action  was  brought  to  recover  34?.  128.,  the  amount  of 
three  instalments  alleged  to  be  due  from  the  defendant  to  the 
plaintiffs  under  his  covenant  contained  in  a  mortgage  deed  dated 
the  15th  of  February,  1881. 

The  plaintiffs  were  mortgagees,  and  the  defendant  mortgagor, 
tinder  the  mortgage  deed,  which  was  duly  made  in  accordance 
with  the  roles  of  the  society. 

It  was  admitted  that  the  only  dispute  between  tiie  parties 
to  the  action  was  whether  or  not  the  plaintiffs  had  given  credit  to 
the  defendant  for  certain  payments  which  he  alleged  he  had  made 
in  respect  of  the  principal  moneys  secured  by  the  mortgage  deed. 

The  defendant  took  out  a  summons  to  stay  proceedings  in  the 
miction,  and  refer  the  matter  to  arbitration  under  one  of  the  rules 
of  the  society,  which  provided  that  in  case  of  any  dispute  arising 
between  the  society  and  any  member  thereof,  or  the  legal  repre- 
sentative of  any  member,  it  should  be  settled  by  reference  to  the 
zegistrar,  or  by  arbitration  as  might  be  agreed  upon ;  but  if  the 
disputants  should  not  agree  among  themselves,  then  by  arbi- 
tiation.  (1) 

A  master  having  ordered  that  the  proceedings  in  the  action 
be  stayed,  and  the  matter  referred  to  arbitration,  A.  L.  Smith,  J., 
confirmed  his  order. 


Benefit 
BuiiiUiNa 
8(h;iety 

V. 

Mabtin. 


(1)  47  &  48  Vict.  c.  41,  s.  2 :  "  The 
vFord.  *  disputes '  in  the  Building  So- 
cieties Acts,  or  in  the  rules  of  any 
«ociety  thereunder,  shall  be  deemed  to 
refer  only  to  disputes  between  the 
society  and  a  member,  or  any  repre- 
sentative of  a  member,  in  his  capacity 
of  a  member  of  the  society,  unless  by 
the  rules  for  the  time  being  it  shall  be 
otherwise  expressly  provided,  and,  in 
the  absence  of  such  express  provision, 
shall  not  apply  to  any  dispute  between 
any  such  society  and   any  member 


thereof,  or  other  person  whatever,  as 
to  the  construction  or  effect  of  any 
mortgage  deed  or  any  contract  con- 
tained in  any  document  other  than 
the  rules  of  the  society,  and  shall  not 
prevent  any  society,  or  any  member 
thereof,  or  any  persot  claiming  through 
or  under  him,  from  obtaining  in  the 
ordinary  course  of  law  any  remedy  in 
respect  of  any  such  mortgage  or  other 
contract  to  which  he  or  the  society 
would  otherwise  be  by  law  entitled." 
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Muir  Mackenzie^  for  the  plaintiffs. 

Tindal  Atkinson,  for  the  defendant. 

The  arguments  and  authorities  cited  are  sufficiently  stated  in 


Weetibn 

SUBUBBAlf 
AND 

l^oTiNoHiLL  the  ludgment  of  Stephen,  J 
Benettt 


Building 
Society 

V. 

MAuny. 


Cur.  adv.  vulU 


April  5.  Gboye,  J.  I  have  adopted  to  some  extent  the  argu- 
ments of  the  defendant's  counsel  in  arriving  at  a  conclusion  in 
this  case.  I  think  that  on  the  true  construction  of  s.  2  of  the 
Building  Societies  Act,  1884,  the  legislature  has  not  exempted 
from  arbitration  all  questions  arising  on  **  such  "  mortgages,  but 
only  such  questions  as  relate  to  the  construction  and  effect  of  th& 
mortgage  deed.  I  think  that  the  object  of  the  arbitration  clauses 
in  the  Building  Societies  Act,  1874,  and  the  earlier  Building 
Societies  Acts,  was,  as  stated  by  Tindal,  C.J.,  in  Crisp  v.  Bun-- 
lury  (1),  to  give  a  summary  and  cheap  remedy  in  disputes  between 
building  societies  and  their  members.  My  Brother  Stephen  will 
refer  to  the  decisions  upon  the  earlier  Acts,  but  there  appears- 
to  have  been  no  decision  of  the  Courts  under  the  Act  of  1884  on 
the  point  before  us,  though  it  is  said  that  two  judges  at  chambers,, 
besides  Mr.  Justice  A.  L.  Smith,  from  whose  decision  this  appeal 
is  brought,  have  independently  come  to  the  same  conclusion  as  I 
have.  It  seems  to  me  that,  if  s.  2  be  construed  in  the  sense  for 
which  the  plaintiffs'  counsel  contended,  the  words  ^^  construction] 
or  effect  of,"  would  be  useless  in  that  section.  The  section,  I 
think,  effects  a  compromise  between  the  views  of  those  members 
of  building  societies  who  de^re  to  have  the  decision  of  the 
highest  Courts  upon  their  disputes  with  the  society,  and  the 
views  of  those  members  who  desire  to  refer  their  disputes  to  a 
more  domestic  tribunal.  The  Act,  therefore,  provided  that 
where  the  dispute  is  with  resj^ect  to  the  legal  construction  or 
effect  of  a  mortgage  deed,  the  case  should  be  exempted  from 
the  operation  of  the  arbitration  clause,  and  that  other  disputes^ 
though'  they  may  relate  in  a  sense  to  the  mortgage — as,  for 
instance,  questions  as  to  what  payment  has  been  made  under 
it — should  be  referred  to  arbitration.  The  word  "  such  "  in 
8.  2  gives  rise  to  a  difficulty  because  it  is  not  grammatically 

(1)  8  Bing.  394. 
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-consistent  with  either  construction  of  the  section ;  but  I  am  of 
opinion  that  the  best  construction  is  that  which  applies  "  such  " 
to  mortgages  in  respect  of  which  disputes  as  to  the  construction 
or  effect  have  arisen. 


1886 


Westebn 
Suburban 

AND 

I  should  go  more  fully  into  my  reasons  NottihqHill 
''  "  Permanent 

for  the  conclusion  at  which  I  have  arrived,  and  consider  the 


decision  in  Municipal  Permanent  Investment  Building  Society 
v.  Kent  (1),  but  my  Brother  Stephen  has  prepared  a  written 
judgment  which  agrees  substantially  with  my  view.  V^e  are 
both  of  opinion  that  the  decision  of  Smith,  J.,  was  right,  and 
that  this  appeal  should  be  dismissed. 

Stephen,  J.,  read  the  following  judgment:  —  This  was  an 
appeal  from  an  order  made  at  chambers  by  A.  L.  Smith,  J., 
^taying  proceedings  in  an  action  by  a  building  society  against 
one  of  its  members,  in  order  that  it  might  be  referred  to  arbitra- 
tion under  the  rules  of  the  society.  The  question  between  the 
parties  was  as  follows : — 

The  building  society  issued  a  writ  against  the  member  for  the 
non-payment  of  instalments,  amounting  to  342. 125.,  due  under 
A  mortgage  deed,  and  took  out  a  summons  under  Order  XIY. 
for  judgment.  From  the  affidavits  filed  on  that  summons  it 
4tppeared  that  the  dispute  between  the  parties  was  whether  the 
defendant  had  had  credit  for  certain  payments  which  he  said  he 
Jiad  made. 

The  defendant  maintained  that  this  was  a  dispute  which,  under 
ihe  rules  of  the  society,  ought  to  be  referred  to  arbitration.  The 
j[>laintiff  society  maintained  that  the  effect  of  the  statute  47  &  48 
.  Vict.  c.  41,  8.  2,  was  to  take  it  out  of  the  rules  of  the  society. 
^Nothing  turned  upon  the  language  of  the  rule,  and  it  was  agreed 
that  the  question  depended  upon  the  construction  of  the  statute. 
Omitting  the  words  which  do  not  apply  to  the  present  case, 
the  enactment  runs  thus : — [The  learned  judge  read  the  section 
.as  set  forth  in  the  head-note  to  this  report.]  Two  questions  were 
jaised  upon  this  enactment.  First,  was  this  a  dispute  between 
the  society  and  one  of  its  members  in  his  capacity  of  a  member  ? 
Secondly,  was  his  mortgage  within  the  words  "any  such  mort- 
gSLge  "  in  the  latter  part  of  the  clause  ? 

(1)  9  App.  Cas.  260. 
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First,  as  to  the  meaning  of  the  provision  that  the  word 
' "  disputes"  is  to  be  held  to  apply  only  to  disputes  between  the 
society  and  its  members  in  their  capacity  of  members  of  the 
In  Older  to  appreciate  the  meaning  of  this  expression 


BtTILDINO 

Society 

V. 

Habtin. 
Stephen,  J. 


W18STERN 

SrBXTBBAN 

AND 

NoTTDfoHiLL  society; 
Benefit  it  is  desirable  to  refer  to  earlier  statues  and  the  cases  decided 
upon  them.  In  1829  was  passed  the  Friendly  Societies  Act — 
10  Geo.  4,  c.  56,  which  enacted  by  s.  27  that  the  rules  of  friendly 
sbcieties  should  provide  that  a  reference  of  evesy  matter  in  dispute 
between  any  such  society  and  any  individual  member  thereof 
should  be  made  either  to  justices  of  the  peace,  or  to  arbitrators  te 
be  appointed  in  a  certain  way.  In  1836,  by  6*&  7  Wm.  4,  c.  32^ 
8.  4  (the  first  of  the  Building  Societies  Acts),  this,  amongst  other 
provisions  of  the  Friendly  Societies  Acts,  was  incorporated,  "so 
far  as  the  same  may  be  applicable  to  the  purpose  of  any  benefit 
building  society.'*  Upon  these  statutes  it  was  decided  in  1849,. 
in  the  case  of  Morrison  v.  Olover  (1),  that  a  dispute  between  a 
building  society  and  one  of  its  members  on  the  question  whether 
the  member  had  performed  a  covenant  in  his  mortgage  deed  to 
pay  rent  to  the  superior  landlord  was  not  such  a  dispute  as  must 
'  be  referred  to  arbitration,  because  it  was  a  matter  in  dispute,  not 
between  the  society  and  the  defendant  as  a  member  of  the  society^ 
but  between  them  as  mortgagor  and  mortgagee.  In  1879  the 
case  of  Mulkem  v.  Lord  (2)  was  decided  upon  the  same  statutes. 
The  building  society  sought  to  prevent  Lord  from  carrying  on  a 
suit  for  the  redemption  of  premises  mortgaged  by  him  to  them 
for  two  sums  of  12,100Z.  and  4000Z.  The  House  of  Lords  held 
that  the  statutes  10  Geo.  4,  c.  56,  and  6  &  7  Wm.  4,  c.  32,  under 
which  the  society  was  cbustituted,  did  not  apply  to  such  a  trans- 
action. All  the  Lords  who  gave  judgment  in  the  case  laid  stress 
on  the  inadequacy  of  the  arrangement  for  arbitration  made  by  the 
Act  of  George  to  deal  with  the  questions  which  might  arise  in 
a  suit  for  redemption  of  such  a  nature.  It  thus  appears  that 
the  provisions  for  arbitration  in  the  Acts  of  George  IV.  and 
William  lY.,  as  explained  by  the  decisions  quoted,  did  not 
oust  the  jurisdiction  of  the  Courts  in  disputes  between  building 
societies  and  their  members  in  their  respective  capacities  of 
mortgagor  and  mortgagee ;  and  each  of  the  cases  recognises  and 
(1)  4  Ex.  430.  (li)  4  App.  Cas.  182. 
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proceeds  upon  a  distinotiou  between  disputes  between  buildiug 

societies  and  their  members  in  their  capacity  as  members,  and     Wi^tebm 

disputes  between  them  in  their  capacities  of  mortgagor  and  mort-    ^"^^^ 

gagee.    But  it  is  also  to  be  observed  that  the  societies  to  which  NottinoHiix 
,    .  Permanent 

the  Act  of  William  IV.  applied  were  regulated  by  the  Act  on 

friendly  societies,  and  that  the  lurangement  made  for  arbitration 

by  the  Act  of  George  lY.  was  a  seference  to  justices  of  the 

peace.    These  circumstances  were  relied  on  by.  the  judges  in  the 

different  caaes  ad  shewing  that  the  legislature  did  not  intend  to 

entrust  to  them  the  decision  of  cases  like  the  one  which  arose 

between  the  parties  in  Midkem  y.  Lard.  (I)    In  1874  was  passed 

the  Building  Societies  Act,  1874  (37  &  38  Vict.  c.  42),  which 

enacted  by  s.  16  that  the  rules  of  every  society  established  under 

the  Act  should  set  forth  **  whether  disputes  between  the  society 

and  any  of  its  members  •  «  • ..  should  be  settled  by  reference  to 

the  Court  or  to  the  registrar,  or  to  arbitration*"     Also  s.  34 

proTides  for  the  appointment  of  arbitrators,  and  contains  these 

words :  ^^  whatever  award,  shall  be  made  by  the  arbitrators,  or  the 

major  part  of  them  • . . .  shall  determine  the  dispute." 

Upon  these  enactments  it  was  held,  first  in  Wright  v.  Monarch 

Society  (2),  and  afterwards  in  Hack  y.  London  Provident  Society  (3), 

that  an  action  by  a  member  against  a  building  society  for  an 

account  must  be  referred  to  arbitration.     In  March,  1884,  the 

House  of  Lorda  decided  that  an  action  by  a  society  against  a 

member  for  instalments  must  be  referred  under  a  rule  providing 

that  disputes  between  the  society  and  its  members  should  be 

settied  by  arbitration :   Municipal  Society  v.  Kent.  (4)    In  this 

case  (the  facts  of  which  closely  resemble  those  of  the  present 

case)  Lord  Selbome  differed  from  the  other  members  of  the 

House.     In  a  very  few  words,  the  difference  between  his  view  of 

the  case  and  that  of  Lords  Blackburn  and  Watson  was  that,  in 

his  opinion,  the  Act  of  1874  was  substantially  to  the  same  effect 

as  the  Act  of  1829,  and  that  the  cases  decided  on  the  earlier  Act, 

namely,  Jfomaon  v.  Olover  (5),  and  Mtdkem  v.  Lord  (1),  supplied 

a  role  by  which  the  Act  of  1874  ought  to  be  construed.    His 


(1)  4  App.  Cas.  182. 

(2)  5  Ch.  D.  726  (1877). 


(5)  4  Ef .  430. 


(3)  23  Ch.  D.  103  (1883). 

(4)  9  App.  Cas.  260. 
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judgment  is  based  upon  the  distinction  between  disputes  between 
societies  and  members  in  their  capacity  as  members,  and  disputes 
between  the  same  parties  in  their  capacities  of  mortgagor  and 
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The  judgments  of  Lord  Blackburn  and  Lord  Watson  are  to 
the  effect  that  the  Act  of  1874  was  entirely  different  from  the 
Acts  of  George  III.  and  William  lY.,  both  in  its  language,  its 
scope,  and  its  general  intention.  For  reasons  which  they  give  in 
great  detail,  they  decide  that  it  was  intended  to  apply  to  the 
settlement  of  disputes  about  mortgages  between  the  society  and 
its  members,  and  that,  as  the  making  of  such  mortgages  is  the 
main  object  of  such  societies,  disputes  between  societies  and  their 
individual  members  in  relation  to  mortgages  are  disputes  between 
the  society  and  its  members  as  such. 

Later  in  the  same  year  (Aug.  .7, 1884)  the  Act  on  which  the 
present  case  turns  was  passed,  and  the  question  is  whether  the 
matters  just  stated  supply  us  with  any  light  as  to  its  meaning. 
The  words  of  the  enactment  do  certainly  follow  very  closely  some 
of  the  expressions  used  by  Lord  Selbome.in  his  judgment,  and 
thus  afford  plausible  ground  for  the  argument  that  it  was  intended 
to  give  the  force  of  law  to  his  judgment;  but  when  the  matter  is 
more  closely  considered  it  seems  to  us  that  this  is  not  its  effect 
The  authority  of  Lord  Blackburn  and  Lord  Watson,  as  well  as 
that  of  the  late  Master  of  the  Bolls,  Sir  G.  Jessel,  may  be  quoted 
for  the  proposition  that  a  dispute  between  a  society  and  its 
mortgagor  on  a  mortgage  is  a  dispute  between  the  society  and 
its  members  as  such,  and  the  reason  which  they  give  for  that 
opinion  appears  to  us  to  be  valid.  It  accordingly  follows  that 
the  restriction  of  the  word  '^  dispute "  to  disputes  between  the 
society  and  its  members  in  their  capacity  as  such  does  not  prevent 
the  arbitration  clause  from  applying  to  this  case. 

It  remains  to  consider  the  other  part  of  the  section.  The 
words  to  be  construed  are,  "  the  word  *  disputes '  shall  not  apply 
to  any  dispute  between  any  such  society  and  any  member  thereof 
as  to  the  construction  or  effect  of  any  mortgage  deed,  and  shall 
not  prevent  any  society  from  obtaining  in  the  ordinary  course  of 
law  any  remedy  in  respect  of  any  such  mortgage  to  which  the 
society  would  otherwise  be  by  law  entitled." 
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The  defendant  contended,  and  A,  L.  Smith,  J.,  held,  that  1886 
*'  such  "  meant  any  mortgage  of  which  the  construction  or  effect  WBffrEBN 
was  disputed,  which,  it  was  said,  was  not  the  case  here.  The  ^^^^^^^ 
plaintiffs  contended  that  the  words  "  such  mortgage  "  meant  any  ^^ttinoHill 
mortgage  between  a  building  society  and  one  of  its  members. 
The  defendant  argued  that,  if  the  plaintiffs'  construction  were 
right,  the  meaning  of  the  section  might  have  been  fully  expressed 
by  Raying  that  the  word  'Mispute"  should  not  apply  to  any 
dispute  between  a  society  and  its  members  as  to  any  mortgage, 
and  this  view  would  render  much  of  the  language  of  the  section 
superfluous,  and  the  word  **such"  unmeaning.  The  plaintiffs 
argued  that  the  defendant's  construction  introduced  into  the  Act 
words  not  found  in  it,  as  the  section  contains  no  reference  to 
mortgages  of  which  the  construction  or  effect  is  disputed  as  a 
distinct  class  of  mortgages.  Neither  of  these  constructions  is 
absolutely  inconsistent  with  the  language  of  the  statute,  and  the 
a^uments  by  which  each  is  supported  are  entitled  to  some 
weight ;  but  putting  upon  the  earlier  part  of  the  section  the  con- 
struction which  we  have  already  put  upon  it,  the  defendant's 
construction  appears  the  more  natural  and  probable  of  the  two, 
as  it  makes  the  whole  enactment  consistent,  and  suggests  that  it 
is  the  result  of  a  compromise  between  two  extreme  views — the 
view  which  would  exclude  from  arbitration  all  disputes  about 
mortgages,  and  the  view  which  would  make  all  disputes  whatever 
the  subject  of  arbitration  even  if  they  related  to  the  construction 
or  effect  of  a  mortgage  deed,  or  written  contract  other  than  the 
rules  of  the  society.  The  word  "  such  "  is  certainly  not  correctly 
used  whatever  view  may  be  taken  of  its  meaniug,  but  the  meaning 
thus  given  to  it  appears  the  most  likely  to  be  right.  We  are 
fortified  in  this  conclusion  by  the  circumstance  that  two,  if  not 
three,  learned  judges  have,  as  we  are  informed,  taken  this  view  at 
chambers. 

The  appeal  will  therefore  be  dismissed  with  costs. 

Motion  dismissed. 


Solicitors  for  plaintiffs :  Oreen  &  Harteup. 
Solicitor  for  defendant :  F.  P.  Sutihery. 


W.  A. 
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1886  Ex  PARTE  HILL.    In  be  LANE. 

^^y^-  Bill  of  Sale— Validity — Description  of  Goods  assigned — Omission  to  spectyi/ 
House  or  Place  lohere  Goods  are  situated — Oils  of  Sale  Act,  1878  (41  <fe  42 
Vict.  c.  31),  s.  lO^Bais  of  Sale  Act  (1878)  Amendment  Act,  1882 
(45  «fc  46  Vict,  c  43),  m.  4, 11. 

Under  tbo  BiUs  of  Sale  Act,  1882  (45  &  46  Vict  c.  43),  ft  bill  of  sale  is  not 
void  for  omitting  to  specify  the  house  or  place  at  which  the  goods  assigned  are 
situated. 

Appeal  from  the  judgment  of  the  judge  of  the  county  court 
holden  at  Brentford^  setting  aside  a  bill  of  sale,  on  the  ground 
that  the  house  or  place  in  which  the  goods  were  situated  was  not 
stated  in  the  bill  of  sale,  or  in  the  schedule,  or  in  the  aflSdayit 
filed  at  the  time  of  the  registration  of  the  bill  of  sale. 

The  bill  of  sale  was  an  exact  cop j  of  the  form  given  in  the 
Bills  of  Sale  (1878)  Amendment  Act,  1862  (45  &  46  Vict  c  43). 
The  schedule  described  the  goods,  but  did  not,  except  as  to  a  few 
articles,  state  where  they  were.  The  affidavit  filed  pursuant  to 
41  &  42  Vict  c.  31,  s.  10,  described  the  grantor  as  being  of  four 
different  places. 

On  an  application  to  set  aside  the  bill  of  sale  as  being  void, 
because  there  was,  as  to  the  greater  part  of  the  goods,  no 
description  of  the  place  where  they  were,  the  judge  granted  the 
application. 

The  grantee  appealed. 

E.  Kiach,  for  the  appellant.  This  bill  of  sale  follows  exactly 
the  form  given  in  the  Act.  The  Act  nowhere  requires  a  state- 
ment of  the  place  where  the  goods  are.  The  specific  description 
required  by  45  &  46  Vict.  c.  43,  s.  4,  is  not  a  description  of  the 
place  where  the  goods  are,  what  is  required  is  an  inventory: 
BobeHs  V.  Bobetts.  (1)  The  affidavit  required  by  the  Act  of  1878 
(41  &  42  Yict  c.  31),  s.  10,  contained  all  the  four  addresses  of 
the  grantor,  so  that  no  creditor  could  be  in  any  way  prejudiced. 
Sect.  11  of  the  Amendment  Act  of  1882  (45  &  46  Vict  c  43) 
describes  the  duties  of  certain  officers  in  circumstances  which  do 

(1)  13  Q.  B.  D.  794. 
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not  exist  in  this  case,  and  the  section  does  not  apply,  nor  can  .      1886 
any  pioyision  be  implied  firom  it  requiring  a  description  of  the    Expabte 
place  in  which  the  goods  comprised  in  a  bill  of  sale  are  situated.       ^^^^ 
[He  zefeirod  io  Ex  parte  National  Mercantile  Batik  (1)  and  Jones      lams. 
T.  Harrie.  (2)] 

Cooper  Wyld,  for  the  trustee.  The  principles  which  underlie 
the  Bills  of  Sale  Acts  render  it  imperatiTe  that  the  place  in 
whidi  the  goods  are  should  be  stated.  In  this  case  the  grantor 
is  described  as  of  four  different  places,  and  persons  who  may 
intend  to  deal  with  him  have  a  right  to  know  where  the  goods 
comprised  in  this  bill  of  sale  are.  The  Amendment  Act  of  1882 
contemplates  that  a  description  of  the  place  will  be  given,  for 
8. 11  provides  that  where  the  bill  of  sale  describes  the  chattels 
enumexated  therein  as  being  in  some  place  outside  the  London 
bankruptcy  district  the  registrar  is  to  send  an  abstract  of  the  bill 
of  sale  to  the  county  court  legistiEar,  which  is  an  implied  enact- 
ment that  the  place  where  the  goods  are  must  be  described  in 
the  bill  of  sale. 

Mahistt,  J.  I  am  of  opinion  that  this  decision  must  be  re- 
Tersed.  The  question  is  whether  or  not  when  a  bill  of  sale  is 
niade^  the  place  where  the  goods  are  which  are  the  subject  of  the 
bill  of  sale,  must  be  stat^  in  the  bill  of  sale.  The  grantor  of 
the  bill  of  sale  describes  himself  in  the  affidavit  as  of  four  dif- 
ferent places,  and  the  schedule  describes  a  number  of  articles  as 
being  in  different  rooms,  though  it  does  not  state  the  house  or 
place  in  which  these  roomis  are.  It  then  proceeds  to  specify  cer- 
tain articles  as  being  in  two  laundries  at  two  of  the  places  named 
as  being  residences  of  or  occupied  by  the  grantor,  so  that,  with 
regard  to  these  articles,  there  is  a  statement  of  the  place  where 
they  are,  and  this  bill  of  sale  would,  at  all  events,  be  good  as  to 
those  articles.  I  am,  however,  prepared  to  go  farther,  and  to 
hold  that  this  bill  of  sale  is  good  in  toto.  The  object  of  the 
Bills  of  Sale  Acts  to  which  reference  has  been  made  was  to 
enable  a  person  who  is  about  to  deal  with  another  person  to  see 
whether  that  person  has  given  a  bill  of  sale  over  his  goods.  All 
that  is  necessary  is  that  a  bill  of  sale  shall  comply  with  the 

(1)  16  Ch.  D.  42.  (2)  Law  Rep.  7  Q.  B.  157. 
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1886     .  statute  and  shall  be  duly  registered  in  order  that  an  intending 

ExFABTB  creditor  may  know  whether  the  person  to  whom  he  intends  to 

Hill.  'q  Qj.Q^[i  jjQ^  Qp  jjg^  jjQ^  incurred  liabilities.     It  cannot  be  said 

Ik  BE  . 

Lane.  that  it  is  of  material  importance  to  the  creditor  to  know  in  what 

place  the  goods  are  which  are  comprised  in  the  bill  of  sale. 

Cave,  J.  I  am  of  the  same  opinion.  Sect.  9  of  the  Bills  of 
Sale  Amendment  Act,  1882,  enacts  that,  *'  A  bill  of  sale  made  or 
given  by  way  of  security  for  the  payment  of  money  by  the 
grantor  thereof  shall  be  void  unless  made  in  accordance  with  the 
form  in  the  schedule  to  this  Act  annexed,"  and  this  bill  of  sale 
is  an  exact  copy  of  the  form  given  in  the  schedule.  That  form 
states  that  the  grantor  assigns  unto  the  grantee  the  things 
"  specifically  described  in  the  schedule."  Now  those  words  mean 
described  according  to  their  species.  It  is,  however,  urged 
that  this  bill  of  sale  is  void,  because  it  does  not  state  the  place 
at  which  all  the  goods  comprised  in  it  are,  but  I  cannot  adopt 
that  view.  The  residence  and  the  place  of  business  of  the 
grantor  are  given  in  the  affidavit,  and  there  is  no  enactment 
which  says  that  the  bill  of  sale  must  state  the  place  at  which  the 
goods  are.  No  doubt  some  description  of  the  place  is  generally 
given  in  order  to  assist  in  ascertaining  the  identity  of  the  goods  ; 
but  the  statute  does  not  require  this  to  be  done,  and  in  this  case 
the  goods  are  specifically  described  in  the  schedule  to  the  bill  of 
sale.  It  is  further  said  that  s.  11  of  the^  Amendment  Act  of 
1882  shews  that  a  description  of  the  place  where  the  goods  are 
must  be  given  in  the  bill  of  sale ;  but  I  must  protest  against 
such  a  construction  of  that  section,  which  only  states  that  where 
the  bill  of  sale  does  give  a  description  of  the  place  at  which  the 
goods  comprised  in  it  are,  then  in  certain  cases  certain  things 
are  to  be  done.  There  is  nothing  in  that  section  which  would 
lead  any  one  to  conclude  that  the  place  in  which  the  goods  are 
must  be  described  in  the  bill  of  sale,  and  there  is  nothing  in  the 
Act  which  says  that  a  bill  of  sale  is  to  be  void  if  there  is  no  such 
description.  It  would,  I  think,  be  mischievous  to  impose  upon 
persons  who  may  lend  money  upon  the  security  of  a  bill  of  sale, 
the  duty  of  spelling  over  a  difficult  Act  of  Parliament  in  order 
to  see  whether  some  provision  could  not  be  implied  from  a  section 
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in  wliich  there  is  no  express  enactment  to  the  effect  suggested^        1886 
and  when  the  parties  to  the  bill  of  sale  have  done  all  that  the  Act    ex  pabtu 

Appeal  allowed. 


requires  to  be  done.  ^^"** 

Ik  BE 


Solicitor  for  appellant :  Young. 

Solicitor  for  respondent :  WoocCbrtdge  &  Sons. 


R.  B.  R. 


Lame. 


LEE  AND  Anothke  v.  BARNES.  April  6. 

BARNES  (Claimakt.) 

Bin  of  SahSias  </  Sale  Act  (1878)  Amendment  Act,  1882  (45  &  46  Vict. 
r.  43),  s,  9 — Recited  Indenture — Agreement  to  perform  Covenants  of — Non- 
dittUmtre  thereof. 

A  bill  of  sale  after  reciting  a  certain  indenture,  contained,  inter  alia,  an 
agreement  by  the  grantor  that  he  would  "  perform  the  covenants  and  stipula- 
tioDE  contained  in  the  said  recited  indenture;"  but  those  covenants  and 
stipulations  did  not  appear  in  the  bill  of  sale : — 

Held^  that  the  bill  of  sale  was  therefore  void  under  the  Bills  of  Sale  Act 
(1878)  Amendment  Act,  1882  (45  &  46  Vict.  c.  43),  s.  9. 

Appeal  from  the  Norwich  County  Court. 

Interpleader  issue. 

The  question  was  as  to  the  right  to  goods  seized  under  a  ii.  fa. 
and  claimed  under  a  bill  of  sale.  By  the  bill  of  sale,  which  was 
dated  the  11th  of  September^  1885,  and  made  between  William 
Charles  Barnes  of  the  one  part,  and  Eleanor  Barnes  of  the  other 
part,  after  reciting  that  by  an  indenture  of  the  8th  of  February  r 

last,  between  the  same  parties,  it  was  part  of  the  consideration 
therein  mentioned  that  the  said  William  Charles  Barnes  should 
forthwith  give  to  the  said  Eleanor  Barnes  a  bill  of  sale  over  all 
his  goods  and  utensils  as  a  printer  for  200Z.,  and  interest  thereon, 
as  security  for  the  weekly  payments  in  advance  to  the  said 
Eleanor  Barnes  of  7«.  Qd.  on  every  Friday  during  her  natural 
life ;  and  reciting  that  such  bill  of  sale  was  duly  given  dated  the 
8th  of  February  last,  and  registered,  and  that  William  Charles 
Barnes  made  default  in  the  covenants  and  conditions  contained 
in  such  bill  of  sale,  which  was  duly  enforced  and  possession 
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1886  taken,  and  William  Charles  Barnes  had  requested  Eleanor  Barnes 
Lee  to  hold  over  and  not  to  proceed  to  sale,  which  she  had  assented 
Babnkb.  *^  ^^  npon  having  the  security  hereinafter  contained,  in  con- 
sideration of  such  holding  over  and  refraining  from  sale  William 
Charles  Barnes  assigned  to  £leanor  Barnes  the  chattels  described 
in  the  schedule  by  way  of  security  for  the  200Z.,  and  interest  at 
157.  per  cent,  per  annum:  and  further  agreed  that  he  would 
punctually  pay  to  her  the  weekly  Is,  6d.  stipulated  by  the  said 
thereinbefore  recited  indenture  to  be  paid  by  him  to  her.  ^  And 
also  perform  the  covenants  and  stipulations  contained  in  the  said 
recited  indenture." 

The  county  court  judge  decided  that  the  bill  of  sale  was 
valid. 

Horace  Browne,  for  the  execution  creditors.  The  bill  of  sale  is 
void,  for  it  is  not  in  the  form  prescribed  by  the  Bills  of  Sale  Act 
(1878)  Amendment  Act,  1882.  The  real  bargain  between  the 
parties  cannot  be  ascertained. 

[Mathew,  J.  Is  it  not  a  mortgage  of  the  goods  of  the  value 
of  200Z.  to  secure  payment  of  an  annuity  of  Is.  6d.  a  week  ?  The 
transaction  seems  to  be  honest  and  fairly  stated.] 

It  is  apparently  a  loan  of  2002.  at  151.  per  cent.  Moreover,  the 
bill  of  sale  recites  a  former  one,  to  which  it  is  necessary  to  refer. 

Ogle,  for  the  claimant.    The  bill  of  sale  is  valid. 

[Mathew,  J.  There  is  an  agreement  in  it  to  perform  all  the 
covenants  and  stipulations  contained  in  the  within  recited  inden- 
ture, but  they  do  not  appear  from  the  bill  of  sale  itself.  Must  it 
I  not  shew  the  terms  ?] 

The  within  recited  indenture  may  be  the  former  bill  of  sale  of 
the  8th  of  February.  The  instrument  in  question  is  a  repetition 
of  or  in  substitution  for  those  recited. 

Mathew,  J.  This  bill  of  sale  must  be  set  aside  on  the  ground 
that,  even  giving  the  most  liberal  construction  to  the  Bills  of 
Sale  Act  (1878)  Amendment  Act,  1882,  a  bill  of  sale  under  it 
must  set  out  the  terms  agreed  to  by  the  parties.  It  must  be  in 
accordance  with  the  form  in  the  schedule:  s.  9.  That  fonn 
directs  the  insertion  of  **  terms  as  to  insurance,  payment  of  rent. 
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or  otherwise/*    This  bill  of  sale  recites  a  former  bill  of  sale,  and        1886 
if  there  were  no  other  objection  than  that  we  should  have  hesi-        lbe 
tated  to  set  aside  the  instroment,  although  not  in  the  form.    But      baunes. 
the  present  bill  of  sale  recites  also  a  preyious  indenture,  and 
then  unfortunately  contains  the  terms  that  the  mortgagor  will 
*^  perform  the  covenants  and  stipulations  contained  in  the  said 
recited  indenture/'  and  no  one  looking  at  the  bill  of  sale  would 
hare  an  opportunity  of  seeing  what  those  covenants  and  stipu- 
lations were. 

A«  L.  Smith,  J.  I  would  uphold  this  bill  of  sale  if  I  could,  for 
it  seems  to  be^an  honest  transaction.  But  I  cannot  say  that  it 
does  not  transgress  the  provisions  of  the  form  in  the  Bills  of 
Sale  Act,  1882.  Having  regard  to  the  enactment  in  s.  9,  that  a 
bill  of  sale  ^' shall  be  void  unless  made  in  accordance  with  the 
form  in  the  schedule  to  this  Act  annexed,"  it  is  impossible  to  say 
this  bill  of  sale  is  not  void  on  the  groimd  my  Brother  Mathew 
has  pointed  out. 

Judgment  for  the  execution  creditors. 

Solicitors  for  execution  creditors  :  Martelli. 
Solicitors  for  claimant :  8oley  Turner  dt  Co. 

J.R. 
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1886  GOLDSTROM  v.  TAJ^LERMANN. 

March  11.  (HARRIS,  Claimant.) 

Bifl  of  Sale — Repayment  by  Instalments — Interest  upon  Interest — Postponement 
of  Redemption— Bills  of  Sale  Act  (1878)  Amendment  Act,  1882  (45  &  46 
Vict.  c.  43). 

By  a  bill  of  sale  goods  were  assigned  as  security  for  repayment  of  5007.  and 
interest  thereon  at  602.  per  cent.,  and  the  grantor  agreed  to  pay  '*  the  principal 
sum  aforesaid  together  with  the  interest  then  due  by  twelve  equal  monthly 
payments  of  41Z.  13s.  4d.  until  the  whole  of  the  said  sum  and  interest  should 
be  fully  paid,"  and  that  in  default  of  payment  of  any  instalment  then  that  the 
grantor  would  pay  interest  thereon  at  the  rate  aforesaid  from  the  date  when 
such  instalments  should  become  due  until  full  payment  thereof.  The  grantor 
also  agreed,  inter  alia,  to  insure  the  premises  assigned  and  pay  all  premiums, 
and  that  upon  default  the  grantee  might  do  so  and  "  charge  the  costs  thereof 
with  interest  at  the  rate  of  20^  per  cent,  per  annum  "  to  the  grantor,  and  the 
same  should  be  considered  to  be  included  in  the  security,  and  might  pay  al) 
rent,  rates,  and  taxes  at  any  time  due  for  the  messuage  in  which  the  goods 
might  be,  and  thereupon  all  such  payments  made  by  the  grantee,  together  with 
interest  at  201.  per  cent,  per  annum,  should  be  a  charge  on  the  chattels,  which 
should  not  be  redeemed  imtil  full  payment  of  all  such  sums  and  interest : — 

Hdd,  that  on  the  true  construction  of  the  bill  of  sale,  interest  upon  interest  waa 
reserved,  and  that  it  was  at  least  uncertain  whether  redemption  was  not  pre- 
vented until  the  expiration  of  the  period  over  which  the  repayment  by  instal- 
ments would  extend,  and  that  the  stipulations,  being  doubtful,  and  of  an 
oppressive  kind,  were  inconsistent  with  the  form  prescribed  by  the  Bills  of  Sale 
Act  (1878)  Amendment  Act,  1882  (45  &  46  Vict.  c.  43),  and  rendered  the  biD 
of  sale  void. 


Interpleader  issue  tried  before  the  Deputy  Judge  of  the 
City  of  London  Court. 

The  issue  was  whether  certain  chattels  seized  by  the  sheriff  on 
behalf  of  the  plaintiff  under  a  writ  of  fi.  fa.>  were  at  the  time  of 
the  seizure  the  property  of  the  claimant  as  against  the  plaintiff. 

The  claimant  put  in  evidence  a  bill  of  sale  dated  the  21st  day 
of  July,  1885y  and  made  between  the  defendant  of  the  one  part 
and  the  claimant  of  the  other  part,  whereby  in  consideration  of 
the  sum  of  500Z.  then  paid  by  the  claimant  to  the  defendant,  the 
defendant  assigned  to  the  claimant  all  the  chattels  and  things 
specifically  described  in  the  schedule  to  the  bill  of  sale  as  security 
for  payment  of  500Z.  and  interest  at  the  rate  of  60Z.  per  cent,  per 
annum.  And  the  defendant  further  agreed  and  declared  that 
he  would  duly  pay  to  the  defendant  the  principal  sum  aforesaid. 
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together  with  the  interest  then  dae,  by  twelve  equal  monthly       fse 
payments  of  411.  13«.  4d.  on  the  2l8t  day  of  each  and  every    GcfiwiBOM 
sncceeding  month  until  the  whole  of  the  said  sum  and  interest  xajlebmakjt 
should  be  fully  paid,  and  that  in  default  of  payment  of  any  in- 
stalment then  that  the  defendant  would  pay  interest  thereon  at 
the  rate  aforesaid  from  the  date  when  such  instalments  should 
become  due  until  full  payment  thereof. 

By  the  bill  of  sale  it  was  further  agreed  that  the  defendant 
should  at  all  times,  while  any  money  shall  be  owing  therjson,  pay 
the  rent,  rates,  and  taxes  of  the  messuage  or  premises  wherein 
the  chattels  thereby  assigned  should  be,  and  should  keep  the 
same  from  being  distrained  for  rent,  rates,  or  taxes  levied  on  or 
taken  under  any  execution  at  law,  and  would  at  all  times  on 
demand  produce  to  the  claimant  or  his  authorized  agents  the| 
receipt  for  such  rent,  rates,  and  taxes,  and  also  keep  the  premises' 
thereby  assigned  insured  against  loss  or  damage  by  fire  in  som^ 
insurance  office  to  be  approved  of  by  the  claimant,  in  the  name 
of  the  claimant,  in  the  sum  of  lOOOZ.,  and  would  punctually  pay 
all  premiums  and  sums  of  money  necessary  for  such  purpose,  and 
would  within  seven  days  after  such  premium  in  respect  of  such| 
insurance  should  become  due,  deliver  the  receipt  for  the  same  to| 
the  claimant,  and  that  in  default  thereof  it  should  be  lawful  for^ 
the  claimant  to  keep  on  foot  or  effect  such  insurance,  and  charge 
the  costs  thereof,  with  interest  at  the  rate  of  20Z.  per  cent  per 
annum,  to  the  defendant  and  the  same  should  be  considered  to  be 
included  in  the  security,  and  that  it  should  be  lawful  for  the , 
claimant  to  pay  and  discharge  all  rent,  rates,  and  taxes,  assess- 1 
ments  and  outgoings  which  at  any  time  during  the  subsistence 
of  the  said  security  might  be  due  or  become  assessed  or  payable 
in  respect  of  the  messuage  or  premises  upon  or  in  which  for  the 
time  being  the  said  chattels  and  things  might  be,  and  thereupon 
all  such  payments  made  by  the  claimant,  together  with  interest 
at  the  rate  of  201.  per  cent,  per  annum,  should  be  a  charge  upon 
the  chattels  and  things  which  should  not  be  redeemed  imtil  full 
payment  of  all  such  sums  and  interest.  And  the  defendant 
covenanted  with  the  claimant  that  he  would  on  demand  pay  to 
him  all  such  premiums  and  payments  made,  and  all  costs,  charges, 
and  expenses  incurred  by  him  in  manner  'aforesaid  with  interest 
Vol.  XVIL  G  2 
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1884      thereon  at  the  said  last-mentioned  rate.    It  was  farther  prorided 

GoLDST^M   ^^^^  *^®  8*^^  chattels  and  things  thereby  assigned  shonld  not  be 

Tallyman  1^*^1®  ^  seizure  or  to  be  taken  possession  of  by  the  claimant  for 

any  cause  other  than  those  specified  in  the  7th  section  of  the 

Bills  of  Sale  Act  (1878)  Amendment  Act,  1882. 

It  was  admitted  that  the  chattels  in  the  schedule  annexed  to 
the  bill  of  sale  were  those  upon  which  execution  was  levied. 

The  deputy  judge  held  that  the  said  bill  of  sale  was  void,  as  it 
was  not  made  in  accordance  with  the  form  in  the  schedule  annexe4 
to  the  said  Act,  and  barred  the  claim,  but  gave  the  claimant  leave 
to  appeal. 

March  10.  Cooper  WtUiSy  Q,G.  (Bingwaod  with  him),  for  the 
llaimant.  The  bill  of  sale  is  valid.  The  provision  for  insurance 
is  necessary  to  maintain  the  security,  and  is  justified  by  the  form 
iii  the  Bills  of  Sale  Act,  1882,  even  if  there  is  some  addition  to 
the  precise  terms  of  it :  Ex  parte  Stanford,  In  re  Barber  (1) ; 
Hammond  v.  Hocking.  (2)  Although  the  sums  paid  for  insurance 
by  the  grantee  are  to  be  **  added  to  the  security,''  they  are  only  a 
tharge  on  the  property  and  payable  as  a  condition  of  redemp- 
tion ;  but  are  not  included  in  the  provision  for  payment  by 
Honthly  instalments,  which  are  fixed  at  417.  13^.  4d.  The  words 
''  included  in  the  security  "  do  not  bring  the  premiums  within  the 
covenant  to  pay.  So  long  as  the  instalments  of  principal  and 
interest  are  paid  there  will  be  no  default  for  which  the  grantee 
can  seize.  The  agreement  is  that  until  the  principal  is  fully  paid 
the  grantor  will  pay  an  aliquot  part  of  the  principal,  and  interest 
on  the  amount  remaining  unpaid.  Nothing  **  actually  incon- 
sistent "  with  the  form  in  the  schedule  of  the  Bills  of  Sale  Act, 
1882,  has  been  added  to  this  bill  of  sale :  see  Davis  v.  Burton,  per 
Brett,  M.R  (3) 

Hart,  for  the  execution  creditor.  The  covenant  for  pajrment 
in  the  form  given  by  the  schedule  is  that  the  debtor  will  duly 
pay  the  principal  sum,  "  together  with  the  interest  then  due,  by 
equal  payments  of  £  on  the  day  of 

[or  whatever  else  may  be  the  stipulated  times  or  time  ofpaymenty* 

(1)  34  W.  R.  237.  (2)  12  Q.  B.  D.  291. 

(3)  11  Q.  B.  D.  537,  at  p.  640. 
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That  part  of  the  fonn  at  least  must  be  strictly  followed.  But  in  18S6 
this  bill  of  sale  there  is  an  addition^  and  interest  is  to  be  paid  on  Goldstboii 
instalments  in  arrear,  and  a  complicated  arithmetical  calculation  XALLERUAin; 
would  have  to  be  made  to  ascertain,  after  defieinlt  in  payment  of 
two  or  mote  instalments,  what  snm  would  be  payable.  The  bill 
of  sale  covertly  provides  for  payment  of  interest  upon  interest, 
and  this  effect  would  be  concealed  from  an  ordinary  borrower  by 
the  phraseology  of  the  instrument.  Although  the  provision  that 
if  the  borrower  does  not  insure  the  lender  may  do  so  is  necessary, 
the  stipulation  for  20  per  cent,  interest  on  premiums  paid  is  not 
necessary  for  the  maintenance  of  the  security.  Further,  the  bill 
of  sale  is  uncertain.  The  insurances  are  to  be  included  imme- 
diately in  the  security,  but  rent,  if  paid  by  the  lender,  is  to 
be  only  a  charge.  In  Davis  v.  Burton^  Brett,  M.R,  said  that  ^'  the 
grantee  must  not  attempt  to  alter  the  sum  secured,  and  nothing 
mTist  be  added  to  it  except  by  way  of  rateable  interest  (1).'^ 
The  bill  of  sale  is  indistinct  and  complicated.  It  has  also  other 
defects.  The  word  **  fraudulently  "  is  omitted  in  the  covenant 
not  to  remove  the  goods,  whereas  s.  7  of  the  Act  says  that  they 
shall  not  be  liable  to  seizure  unless,  inter  alia,  the  grantor  shall 
fraudulently  remove  them.  Again,  the  stipulation  for  production 
of  receipts  on  demand  should  provide  that  the  demand  should  be 
in  writing,  as  in  s.  7.  [He  cited  also  Melville  v.  Stringer.  (2)] 
Cooper  WiUiSy  Q.C,  replied. 

Cur.  adv.  vuU. 

Karch  11.  Mathew,  J.  This  interpleader  was  directed  in 
order  to  determine  the  validity  ofi  a  bill  of  sale  on  which  the 
claimant  relied  to  defeat  an  execution,  and  the  bill  of  sale  was 
alleged  to  be  invalid  in  consequence  of  the  provisions  of  the  Bills 
of  Sale  Act  (1878)  Amendment  Act,  1882  (45  &  46  Vict.  c.  43). 
Becent  cases  in  which  the  principle  that  should  guide  us  are 
clearly  laid  down,  have  been  eiied  and  we  must  construe  the 
Act  with  the  assistance  derived  from  the  decisions  of  our  learned 
Brethren,  and  of  the  Court  of  Appeal.  Speaking  for  myself,  I 
regret  that  the  legislation,  the  object  of  which  was  to  protect 
borrowers — an  object  far  more  likely  to  be  attained  by  making 

(1)  11  Q.  B.  D.  537,  at  p.  540.  (2)  13  Q.  B.  D.  392. 

G  2  2 
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^8g€  them  secure,  than  by  making  them  insecnre — ^has  somewhat  iiEdleiL 
OoLDSTBOM  For  the  result  is  that  interest  increases  in  proportion  to  the  risk 
Tallkbmann.  "^  ^^y  *^®  lender.  We  have,  however,  to  deal  with  the  Act  as 
Math^j.  ^*  ^»  *"^^  ^*  supplies  the  form  which  borrowers  and  lenders  have 
to  follow,  and  contains  the  stringent  provision  in  s.  9,  that  ^'  a 
bill  of  sale  made  or  given  by  way  of  security  for  the  payment  of 
money  by  the  grantor  thereof,  shall  be  void  unless  made  in 
accordance  " — which  means  substantially  in  accordance — *^  with 
the  form  in  the  schedule  to  this  Act  annexed."  In  this  case  it  is 
contended  by  the  execution  creditor,  that  the  bill  of  sale  sinned 
against  the  Act  in  various  particulars.  That  it  is  a  money- 
lender's bill  of  sale,  the  interest  payable  under  it  being  at  the 
rate  of  60  per  cent.,  is  clearly  disclosed  on  the  face  of  the  docu- 
ment, and  as  £Bur  as  the  borrower  is  concerned,  it  cannot  be  said 
that  he  was  ignorant  of  the  onerous  terms  on  which  he  was 
borrowing.  The  terms  are  that  the  chattels  described  in  the 
schedule  are  assigned  as  security  for  500Z.,  and  interest  thereon 
at  the  rate  of  60  per  cent,  per  annum,  that  is,  500Z.  plus  3007.,  the 
amount  of  interest  for  a  year,  and  the  mortgagor  agrees  and 
declares  ^'  that  he  will  duly  pay  to  the  mortgagee  the  principal 
sum  aforesaid,  together  with  the  interest  then  due,  by  twelve  equal 
monthly  payments  of  41Z.  138.  4e!.,  until  the  whole  of  the  said 
sum  shall  be  fully  paid."  What  is  the  meaning  of  that  stipula- 
tion ?  It  is  said  to  follow  the  form  of  the  Bills  of  Sale  Act,  and 
apparently  it  does  so.  There  is  no  question  but  that  41Z.  138. 4d. 
represents  a  monthly  instalment  of  the  principal  sum.  But  what 
is  the  interest  under  the  provision  for  monthly  payments  **  until 
the  whole  of  the  said  sum  and  interest  shall  be  fully  paid  ?  " 
Does  that  mean  that  there  are  to  be  twelve  payments  of  25Z.  each, 
or  does  it  mean  that  the  interest  is  to  run  on,  and  to  diminish  as 
the  principal  sum  is  diminished  by  payments  ?  I  come  to  the 
conclusion,  not  without  some  hesitation,  that  the  intention  was  that 
interest  should  be  paid  by  twelve  monthly  instalments,  that  is,  of 
25Z.  each,  so  that  would  make  the  amount  payable  each  month 
66L  13s.  4d.  These  sums  are  to  be  paid  until  the  whole  of  the 
principal  and  interest  shall  be  paid. 

The  argument  for  the  claimant  was  that  the  lender  would  have 
the  right  to  haie  his  advance  outstanding  for  the  whole  period  over 
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which  the  instalments  would  extend,  and  might  decline  to  accept       1886 
redemption  until  the  expiration  of  that  period ;  and  that  appears    ooLDnxoH 
to  be  the  effect  of  the  security,  so  that  a  person  coming  forward  xallmiiiann. 
to  assist  the  borrower,  and  to  redeem  at  any  time  during  the     ^;^  j 
twelve  months,  would  find  himself  met  by  this  stipulation,  that 
the  lender  was  not  bound  to  accept  the  principal  and  interest  up 
to  that  date,  but  had  a  right  to  postpone  the  redemption.    It  was 
said  that  was  not  in  contravention  of  the  form  in  the  Act,  and  it 
certainly  does  not  appear  to  have  been  contemplated,  and  there- 
fore I  should  hesitate  on  that  ground  to  declare  the  bill  of  sale 
void.    But  there  is  another  important  provision,  that  "  in  default 
of  payment  of  any  instalment,  then  that  he,  the  mortgagor,  will 
pay  interest  thereon  at  the  rate  aforesaid  from  the  date  when 
such  instalment  shall  become  due  until  full  payment  thereof." 
It  was  pointed  out  that  in  this  bill  of  sale,  by  virtue  of  that 
proviso,  the  grantor  would  on  default  of  payment  of  any  instal- 
ment be  bound  to  pay  interest  at  60  per  cent,  also  on  that  in- 
stalment, and  that  appears  to  me  to  be  the  true  construction  of 
thd  bill  of  sale,  at  any  rate  the  debtor,  or  any  one  coming  forward 
to  redeem,  would  be  met  by  this :  viz.,  that  in  default  of  payment 
of  any  instalment  of  66?.,  then  the  mortgagor  would  pay  interest 
on  that  instalment,  if  such  is  the  effect  of  that  stipulation  un- 
questionably it  would  be  a  departure  from  the  form  of  the  Bills  of 
Sale  Act,  which  was  intended  to  prevent  oppressive  stipulations 
against  the  borrower.    It  is  perhaps  sufficient  to  say  that  the  bill  of 
sale  is  in  that  respect  doubtful,  for  I  gather  from  the  cases  in  the 
Court  of  Appeal  that  it  is  necessary  that  the  bill  of  sale  should 
be  in  such  form  that  "  he  who  runs  may  read."  I  doubt,  however, 
that  any  ordinary  man  could  interpret  this  bill  of  sale  without 
legal  assistance.    But  even  if  an  intelligent  man  had  legal  advice 
here  there  would  be  interest  upon  interest  secured  to  the  lender. 
The  bill  of  sale  contains  the  ordinary  proviso  for  payment  of  rent, 
and  payment  of  the  premiums  on  an  insurance  policy.    It  then 
provides  that  in  default  of  payment  of  the  premiums,  "  it  shall 
be  lawful  for  the  mortgagee  to  keep  on  foot  or  effect  such  insur- 
ance, and  charge  the  cost  thereof,  with  interest  at  the  rate  of  20Z. 
per  cent,  per  annum,  to  the  defendant,  and  the  same  shall  be  con- 
sidered to  be  included  in  the  said  security."    What  is  the  object 
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1880  of  that  proviso  ?  It  is  said  tiiat  the  intention  was  to  add  the 
GoLDSTBou  costs  of  any  insurance,  with  201.  per  cent,  interest  on  the  cost,  to 
Tallebmakn  *^^  security,  and  to  disable  the  borrower  from  repaying  the 
aiatheT  J  ft^ount  of  premiums  paid  by  the  mortgagee  until  the  redemption 
of  the  property  assigned  by  the  bill  of  sale,  that  is  at  the  end  of 
twelve  months,  so  that  the  lender  might  say  to  the  borrower :  "  I 
decline  to  accept  repayment  of  the  sum  I  have  paid  as  premiums 
of  insurance  now,  they  must  stand  as  premiums  included  in  the 
security,  and  you  must  pay  interest  at  20Z.  per  cent,  until  the 
property  is  redeemed."  If  that  be  the  true  interpretation  of  this 
clause,  it  is  again  a  departure  frojn  the  form  iii  the  Bills  of  Sale 
Act.  Further,  this  bill  of  sale  goes  on,  ^'  And  also  it  shall  be 
lawful  for  the  mortgagee  (but  not  imperative  upon  him)  to  pay 
and  discharge  all  rent,  rates,  and  taxes,  assessments  and  out- 
goings, which  at  any  time  during  the  subsistence  of  the  said 
security  may  become  assessed  or  payable  in  respect  of  the  said 
messuage  or  premises  upon  or  in  which  for  the  time  being  the 
said  chattels  and  things  may  be,  and  thereupon  all  such  payments 
made  by  the  mortgagee,  together  with  interest  at  the  rate  of  20Z. 
per  cent,  per  annum,  shall  be  a  charge  upon  the  said  chattels  and 
things,  which  shall  not  be  redeemed  until  ftiU  payment  of  all  such 
sums  and  interest."  It  is  alleged  that  the  borrower  has,  at  the 
option  of  the  lender,  to  allow  this  security  to  remain  outstanding. 
With  respect  to  that  part,  as  to  the  other  portion,  it  is  sufficient 
that  a  fair  doubt  should  be  raised  on  the  true  construction  of  the 
•document,  and  again,  on  the  power  of  the  lender  to  say  there  shall 
be  no  redemption  until  the  end.  It  departs  widely  from  the 
simple  form  provided  by  the  Act,  and  is  a  departure  not  for  the 
purpose  of  fairly  maintaining  the  security.  It  was  argued  that 
these  are  mere  clauses  introduced  to  compel  the  borrower  to 
adhere  to  the  provisions  of  the  bill  of  sale,  and  so  protect  the 
security.  But  the  true  construction  is  that  they  are  penal  clauses 
involving  serious  penalties  to  the  borrower  on  any  failure  to 
perform  the  stipulations^  and  are  in  that  respect  invalid.  In  my 
judgment,  therefore,  this  bill  of  sale  is  void. 

A.    L.  Smith,  J.    Sect.  9  of  the  Bills  of  Sale  Act  (1878) 
Amendment  Act,  1882,  has  been  much  discussed,  and  in  the  cases 
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of  MdviUe  V.  Stringer  (1)  and  JDavia  v.  Burton  (2)  it  has  been       ^ggg 

considered  by  the  Court  of  Appeal.    I  think  the  right  deflAition  — ; r 

was  given  by  the  Master  of  the  Boll^  in  DaA)is  v.  Burton  (3)  when  «. 
he  said  that  the  requirement  of  s,  9  that  every  bill  of  sale  shall  Tallbbmaxk, 
be  in  accordance  with  the  fcftm  in  the  schedule  means,  "  nothing  ^'  ^  ^°**'^'  '^• 
substantial  must  be  subtraoted  Uf^jfi ;  it,  and  nothing  actually 
inconsistent  must  be  addcf^  to  it<"  The  -^ugstion  arises  whether 
anything  actually  inconsistent  with  the.ifqrm  in  the  schedule 
has  been  put  into  this  Jbill  of  sale?  '  Jn  ^y  judgment  there  has 
been.  I  am  not  iiow  dealMlg.with  l^e  qi^tion  of  rent  ox  insurance, 
but  I  am  dealing  with:  the  part  of  the  \3^\\  pf  ssjle  i^hich  prescribes 
what  is  tp  happen  on  aay  default  beii^g  ma4e>in  .payment  of  any 
instalment  The  mortgagee  declares  that  he  will  pay  the  500Z. 
by  twelve  equal  monthly  paj^^pts  of  All.  13d.  4d.  on  each  day, 
that  is  an  aliquot  part  (a  twelfth  part)  of  the  principal,  together 
with  interest  then  dae/'/'uktil  the  whole  of  the  said  sum  and 
interest  shall  be  fully  paid.^  Down  to  thkt  point  the  bill  of  sale 
follows  the  words  of  the  form  in  the  schedule  of  the  Act,  except 
that  the  bill  of  sale  contains  the  additional  words  ''  until  the 
whole  of  the  said  sum  and  interest  shall  be  fully  paid."  If  it  was 
meant  by  this  bill  of  sal,e  to:  pui'  the  mortgagor  under  the  terms 
that  he  shall  not  pay  o^  any  part  of  the  inoney  secured  except 
by  monthly  inJatalmenis,!  should  doubt  very  much  whether  that 
is  not  an  addition  to  the  provisions  of  tli.e  Bills  of  Sale  Act  form. 
I  do  not,  however,  found  my  judgment  upon  4thati  for  I  have  not 
made  up  my  mind  on  it.  '  But  the  bill  of  «ale  goto  on  '>that  in 
de&ult  of  payment  of  any  instalment  then  that  he,  the  mort- 
gagor, will  pay  interest  thereon."  What  is  the  meaning  of 
^'any  instalment?"  Th<9  true.lH)nBtru^tio^.  is  '' th^:  principal 
together  with  interest  then  due."  Therefore,  if  the  mortgagor 
does,  he  will  pay  interest  thereon  at  the  rate  of  sixty  per  cent. 
In  my  opinion,  that  stipulati<m.  for  interest  upon  interest  is  an 
addition  inconsistent  with  the  form  in  the  schedule  pf  the  Bills  of 
Sale  Act.  For  that  form, < is:  ''Aud  the  ^aid  A.. B.. doth  further 
agree  and  declare;  that  he  will  duly  pay  to  the  said  C^  D.  the 
principal  sum  aforesliid,  together  with'  the  interest  then  due,  by 

(1)  13  Q.  B.T).  392.  (2)  11  Q.  B.  D.  537. 

(8)  11 Q.  B.  D.  at  r.  640. 


.  L.  Sknith,  J. 
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1886       equal  payments  of  £        •"     But  the  stipulation  in  this 

GoLDsiBox  bill  of  sale  is^  not  that  the  mortgagor  will  pay  the  interest  then 
TALLDXAKir.  ^^®  ^^  *^®  500'-  advanced,  but  that  he  will  pay  interest  on  that 
interest  which  is  due.  I  think  that  there  a  matter  inconsistent 
with  the  form  prescribed  by  the  schedule  has  been  added,  and 
on  that  ground  the  bill  of  sale  cannot  be  upheld.  On  the  ques- 
tion as  to  the  payment  of  rent  and  insurances  by  the  borrower^ 
and  that  on  default,  if  he  does  not  pay,  the  lender  should  do  so 
and  charge  the  borrower  20  per  cent,  interest,  I  do  not  differ 
from  my  Brother  Mathew,  but  I  do  not  found  my  opinion  on 
that,  and  I  am  not  at  present  sure  that  these  clauses  might 
not  be  said  to  be  clauses  necessary  for  the  maintenance  of  the 
security. 

Jvdgmentfor  execution  creditor^ 

Solicitor  for  execution  creditor :  Joseph  Davis. 
Solicitor  for  claimant :  EdAoard  Lee. 

J.R. 


JTard^  ?,  15.  THE  OFFICIAL  RECEIVER  as  Tbustee  of  the  Estate  of  H.  G.  IZON 
(a  Bankbupt)  v.  TAILBY. 

BUI  of  Sale — AftetHicquired  Property y  Assignment  of— Future  Book  Debts. 

A  bill  of  sale  contained  an  assignment  of  (among  other  things)  all  the  book 
debts  which  might  during  the  continuance  of  the  security  become  due  and 
owing  to  the  mortgagor : — 

Held^  that  such  an  assignment  of  future  book  debts  was  valid,  and  operated 
to  pass  the  beneficial  interest  in  a  debt  which  came  into  existence  after  the 
assignment. 

Appeal  from  the  judgment  of  the  county  court  judge  of 
BinninghauL 
The  facts  so  far  as  material  were  as  follows : — 
The  action  was  for  money  had  and  receiyed.  Izon,  who  was  a 
packing  case  manufacturer  carrying  on  business  at  Birmingham, 
made  an  arrangement  with  his  creditors  for  the  payment  of  a 
composition  on  his  debts  by  instalments,  for  the  last  of  which 
instalments  one  Tyrrell  became  surety.  Izon  gave  to  Tyrrell  a 
bill  of  sale  to  secure  payment  to  him  of  any  sums  which  he  might 
be  called  upon  to  pay  as  such  surety.    By  the  bill  of  sale  Izon, 
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who  was  therein  described  as  a  packing  case  manofactuier  of       1886 
87,  Pande,  Binninghaniy  assigned  to  Tyirell  all  and  singular  The  Ofticial 
the  stock-in-trade,  fixtures,  shop  and  office  furniture,  tools,  machi-      ^^^ 
nery,  implements,  and  effects  now  being  or  which  during  the     Tailby. 
continuance  of  the  security  might  be  in,  upon  or  about  the  pre- 
mises of  the  mortgagor,  situate  at  87,  Parade,  aforesaid,  or  any 
other  place  or  places  at  which  during  the  continuance  of  the 
security  the  mortgagor  might  carry  on  business,  and  also  all  the 
book  debts  due  and  owing,  or  which  might  during  the  continu- 
ance of  the  security  become  due  and  owing  to  the  said  mortgagor. 

The  bill  of  sale  among  other  usual  clauses  gave  power  to  the 
mortgagee  to  take  .possession  of  and  get  in  the  subject-matters  of 
the  assignment,  if  upon  a  demand  in  writing  served  as  therein 
specified  the  moneys  secured  by  the  bill  of  sale  were  not  paid.  (1) 

De&ult  being  subsequently  made  in  payment  of  ihe  moneys 
secured  by  the  bill  of  sale  on  demand,  the  executors  of  Tyrrell, 
who  bad  died,  proceeded  in  November,  1884,  to  give  notice  of 
the  assignment  of  the  book  debts  to  the  various  persons  who  were 
then  debtors  to  the  mortgagor,  and  to  sell  and  assign  the  debts  so 
due  to  the  defendant,  who  in  the  same  month  likewise  gave  notice 
to  such  debtors  respectively  of  the  assignment  to  him  of  the 
debts.  On  the  12th  of  December  a  petition  in  bankruptcy  was 
filed  against  Izon,  and  on  the  9th  of  January,  1885,  he  was 
adjudicated  bankrupt.  Among  the  debts  sold  and  assigned  to 
the  defendant  as  aforesaid  were  certain  book  debts  which  had 
come  into  existence  subsequently  to  the  execution  of  the  bill  of 
sale.  The  sum  which  the  official  receiver  sought  to  recover  in 
the  action  was  the  amount  of  one  of  such  subsequently  accruing 
book  debts  which  had  been  paid  to  the  defendant  by  the  debtor 
after  the  bankruptcy.    The  county  court  judge  gave  judgment 

(1)  It  should  perhape  be  mentioned  were  not  considered  to  call  for  a  re- 
that  there  was  in  fact  a  second  bill  port,  but,  the  judgment  of  the  Court 
of  sale  given  by  the  bankrupt  to  not  making  any  distinction  between 
Tyrrell  and  another  person  for  the  pur-  the  terms  of  the  two  bills  of  sale,  so 
poee  of  seeming  further  advances  made  far  as  the  point  here  reported  is  con- 
to  the  bankrupt.  The  terms  of  this  cemed,  it  has  been  thought  unneces- 
subsequent  bill  of  sale,  which  differed  sary  to  complicate  the  statement  of 
in  some  respects  from  the  former  one,  facts  in  the  report  by  referring  to  this 
became  material  with  regard  to  certain  second  bill  of  sale, 
points  rused  in  the  argument  which 
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1886        for  the  plaintiff  for  the  amount  claimed,  on  the  ground  that  the 

The  Official  assignment  of  future  book  debts  in  the  bill  of  sale  was  invalid, 

Beckvxb    ^^^  ^  j  ^^^  operate  to  pass  such  debts.    A  rule  niai  was  obtained 

Tailbt.     ^  get  aside  the  judgment  and  enter  judgment  for  the  defendant 

March  2.  Muir  Mackenzie^  for  the  plaintiff,  shewed  cause.  An 
assignment  of  all  future  book  debts  that  may  become  due  to  the 
assignor  is  void  as  being  too  wide  and  uncertain.  In  the  cases 
in  which  an  assignment  of  a  future  debt  has  been  held  good, 
there  has  always  been  a  reference  to  some  particular  fund,  or  con- 
tract,  or  transaction  out  of  which  the  debt  was  to  arise,  by  which 
the  subject-matter  of  the  assig^iment  was  ear-marked  and  ascer- 
tained :  Buck  V.  Bdbson  (1) ;  Brice  v.  Ba/nmster.  (2)  Similarly 
with  regard  to  an  assignment  of  affcer-acquired  chattels,  an  assign- 
ment of  all  chattels  which  might  afterwards  become  the  property 
of  the  assignor  would  be  too  vague :  In  re  Count  d^EpineuU  (3) ; 
Bdding  v.  Bead.  (4)  The  assignment  must  be  confined  to  chattels 
brought  on  certain  premises  or  acquired  in  substitution  for  exist- 
ing chattels,  or  in  some  such  way  or  other  the  subject-matter  of 
the  assignment  must  be  limited  and  defined.  So  a  shipowner 
might  effectually  assign  all  freight  to  be  earned  in  future  by  some 
particular  ship  or  ships,  but  he  could  not  assign  all  freight  which 
any  ship  thereafter  becoming  his  property  might  earn  in  future. 
It  was  pointed  out  by  Lord  Westbury  in  Holroyd  v.  Marshall  (5) 
that  the  principle  upon  which  effect  is  given  to  such  assignments 
of  future  property  is  that^there  is  a  contract  to  convey  the  pro- 
perty in  question  of  which  equity  would  compel  specific  perform- 
ance. Equity  will  not  enforce  specific  performance  of  a  contract 
unless  it  relates  to  some  particular  ascertainable  subject-matter. 
In  this  case  there  is  nothing  to  specify  from  whom  the  debts  are 
to  become  due,  and  from  what  transactions  i]iey  aii^  tb  arise,  or 
any  definite  time  within  which  they  are  to  arise. 

[Mathew,  J.  Is  not  an  assignmi^nt  of  all  debts  becoming  due 
from  customers  in  a  particular  business  as  specific  as  an  assign- 
ment of  all  chattels  that  may  be  brought  on  particular  prendsee  ? 

(1)  3  Q.  B.  D.  686.  (3)  20  Ch.  D.  75a 

(2)  3  Q.  B.  D.  669.  (4)  3  H.  &  0.  955. 

(5)  10  H.  L.  C.  191 ;  33  L.  J.  (Ch.)  193. 
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The  assignment  is  limited  to  debts  becoming  due  daring  the       1886 
continnance  of  the  security.]  Tbx  Ovfzgial 

In  Clemenia  y.  MiUihews  (1)  there  was  an  assignment  of  future  ^**^'"" 
crops,  which  was  good  as  relating  to  the  future  crops  on  cer-  T'Anar. 
tain  specified  premises.  The  majority  of  the  Court  of  Appeal 
(Brett,  ILRy  and  Cotton,  L.  J.),  however^  intimated  an  opinion  that 
an  assignment  of  all  future  crops  on  any  prehiises  of  the  assignors 
woidd  be  too  vague,  though  Bowen,  L. J.,  took  the  opposite  yiew. 
[He  also  cited  Lazarus  y.  Andrade  (2)  and  Leatham  y».  Amor.  (3)] 

AdkinSy  for  the  defendant,  supported  the  rule.  An  assignment 
of  all  future  book  debts  that  may  become  due  during  the  con- 
tinuance of  the  security  sufficiently  specifies  the  subject-matter 
of  the  assignment.  As  and  when  a  debt  arises  and  comes  into 
the  books,  it  becomes  ascertained  as  forming*  the  subject-matter  ^ 

of  the  assignment,  and  equity  will  giye  effect  to  the  contract  in 
relation  thereto,  just  as  in  the  case  of  an  assignment  of  after- 
acquired  chattels  brought  upon  particular  premises,  where  the 
subject-matter  is  ascertained  as  soon  as  it  comes  on  to  the  desig- 
nated premises.  Notice  of  the  assignment  haying  be^i  giyen  to 
the  debtor  before  the  commencement  of  the  bankruptcy^  the 
assignment  took  effect  and  operated  to  pass  the  beneficial  interest 
in  the  debt  to  the  defendant.  Consequently  "such  debt  did  not 
pass  to  the  trustee  in  bankruptcy.  Clemenia  y.  Matthews  (1)  is 
really  a  conclusiye  authority  in  fayour  of  the  defendant.  [He 
cited  In  re  Panama^  New  SIMand^  and  AustraUaai  Boyal  Mail 

Cur.  adv.  vuU. 

March  15.  The  judgment  of  the  Court  (Hawkins  and 
Mathew,  J  J.)  was  delivered  by 

Mathew,  J.  This  action  was  brought  by  the  ofiScial  receiver 
to  recover  the  amount  of  a  debt  alleged  by  him  to  form  part  of 
the  bankrupt's  estate,  but  claimed  by  the  defendant  as  assignee 
imder  a  bill  of  sale.  It  was  not  contended  before  us  that  the  bill 
of  sale,  so  far  as  it  affected  the  subject-matter  of  this  action,  was 
invalid  as  being  opposed  to  the  policy  (rf  the  Bankruptcy  Act  or 

(1)  11  Q.  B.  D.  808.  (3)  47  L.  J.  (Q.R)  581. 

(2)  5  C.  P.  D.  318.  (4)  Law  Rep.  6  Ch.  318. 
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1886        by  reason  of  the  13  Eliz.,  or  any  other  statute.    But  it  was  said 
Tbb  Official  by  the  counsel  for  the  ofiScial  receiver  that  the  bill  of  sale  could 
^^^"^    not  operate  on  the  future  book  debts  on  the  ground  that  the 
Tailbt.     subject-matter  of  the  assignment^  so  far  as  they  were  concerned, 
M&thew,  J.     jj^as  not  sufficiently  defined.    Reliance  was  placed  by  him  on  the 
case  of  Bdding  v.  Bead  (1)  and  In  re  Count  d^Epineuil.  (2)    It 
was  urged  by  way  of  illustration  that  an  assignment  of  all  that 
.  a  man  might  earn  in  future,  or  of  all  the  goods  a  man  might 
acquire  during  the  rest  of  his  life,  would  not  be  a  good  assign- 
ment, on  the  ground  that  it  would  be  too  indefinite.    That  may 
be  so,  because  it  may  be  said  in  such  a  case  that  there  is  nothing 
to  show  to  what  particular  objects  the  assignment  applies ;  but  it 
does  not  appear  to  me  that  such  cases  are  analogous  to  that  now 
before  us,  because,  although  a  future  book  debt  cannot  be  said 
to  be  defined  at  the  time  when  the  assignment  takes  place,  it 
sufficiently  defines  itself  as  soon  as  it  comes  into  existence. 
There  is  no  doubt  that  there  may  be  a  valid  assignment  of  after- 
acquired  chattels.    In  one  sense  such  an  assignment  is  indefinite, 
because  the  future  chattel  is  not  specified  at  the  time  of  the 
assignment,  but,  when  a  chattel  comes  within  the  description  in 
the  instrument,  as  for  instance,  by  being  brought  on  a  certain 
farm  or  place  of  business,  as  the  case  may  be,  the  conveyance 
applies  to  it,  and  it  becomes  sufficiently  defined.    That  is  the 
effect  of  the  well-known  decision  in  Holrcyd  v.  Marshall.  (3)     If 
future  stock-in-trade  may  be  assigned,  why  may  not  future  book 
debts  ?    The  future  stock-in-trade  takes  the  place  of  and  is  sub- 
stituted for  the  present  stock-in-trade.    The  book  debt  arises 
from  the  disposal  of  and  takes  the  plac^  of  stock-in-trade  present 
or  future.    When  the  book  debt  comes  into  existence  by  the  dis- 
posal of  any  portion  of  the  stock  which  as  present  or  future  stock 
was  the  subject  of  the  assignment,  why  should  not  the  assignment 
be  valid  and  take  effect  so  far  as  such  debt  is  concerned  ?    The 
case  oiClementsy.  Matthetcs  (4)  was  relied  upon  by  the  counsel  for 
the  defendant,  and  it  appears  to  us  that  the  decision  in  that  case 
is  a  conclusive  authority  in  his  favour.     The  learned  judge  of  the 
county  court  considered  that  he  was  bound  by  the  decisions  in 

(1)  3  H.  &  C.  955.  (3)  10  H.  L.  C.  191 ;  33  L.  J.  (Ch.)  193. 

(2)  20  Ch.  D.  758.  (4)  11  Q.  B.  D.  808. 
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Belding  y.  Bead  (1)  and  In  re  Count  d^EpineM.  (2)    There  is  con-       1886 
sideiable  difficulty  in  reconciling  those  decisions  with  ClemenU  y.  ths  Offioul 
MaUhews  (3),  and  it  would  seem  that  their  authority  is  much  im-    '^^^^'^ 
paired  by  that  case.    But  we  think  that  ClemenU  y.  MaUhews  (3)     Tailbt. 
is  binding  upon  us,  and  is  an  authority  for  the  proposition  that     HAthew,  j. 
the  book  debt  in  question  passed  under  this  bill  of  sale.    We 
are  therefore  of  opinion  that  this  appeal  must  be  allowed^  and 
judgment  entered  for  the  defendant. 

Judgment  for  {he  defenda/rU. 

Solicitors  for  plaintiff :  SolieUors  to  the  Board  of  Trade. 
Solicitors  for  defendant:  Bdhinson,  Preston,  dt Stow,  for  BagnaU. 

E.  L. 


APPLEBY  V.  FRANKLIN.  188.5 

Dee.  10. 


Practice — Pleadinff — Seduction — Administering  Drugs  to  procure  Abortion--  . 
CivU  or  eritninal  Proceeding — AppliccUion  to  strike  out  Paragraph, 

In  an  action  for  the  seduction  of  the  plaintifiTs  daughter  a  paragraph  of  the 
statement  of  claim  alleged  that  the  defendant  administered  noxious  drugs  to 
the  daughter  for  the  purpose  of  procuring  abortion : — 

Heldf  that  the  paragraph  could  not  be  struck  out  as  disclosing  a  felony  for 
which  the  defendant  ought  to  have  been  prosecuted,  inasmuch  as  the  plaintiff 
was  not  the  person  upon  whom  the  felonious  act  was  committed,  and  had  no 
dutj  to  proeecute. 

Statement  of  claim  for  seducing  the  daughter  and  servant 
of  the  plaintiff,  whereby  she  became  pregnant. 

Paragraph  2.  Subsequently  to  the  seduction,  the  defendant 
administered  to  the  daughter  certain  noxious  drugs  for  the  purpose 
of  procuring  abortion. 

The  defendant  applied  at  Chambers  for  an  order  to  strike  out 
the  second  paragraph,  on  the  ground  that  it  disclosed  a  felony 
for  which  the  defendant  should  haye  been  prosecuted  criminally. 
The  master  ordered  it  to  be  struck  out.  The  plaintiff  appealed 
to  Stephen,  J.,  who  referred  the  matter  to  the  Court. 

H.  Terrell,  for  the  plaintiff.    The  rule  which  prevents  a  party 

(1)  3  H.  &'c.  955.  (2)  20  Ch.  D.  758. 

(3)  11  Q.  B.  D.  803. 
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1885       injured  by  a  felonious  act  from  enforoing  a  civil  remedy  against 
Xpplebt  "  *^®  offender  until  he  has  vindicated  public  justice  by  the  prosecu- 
Fbankldt    *^^^  ^^  ^^^  felon,  does  not  apply  to  a  third  person  who  is  merely 
seeking  to  enforce  a  remedy  for  a  consequential  damage. 

[He  referred  to  Marhham  v.  Cobb  (1),  Wells  v.  Ahrahama  (2), 
OAom  V.  GilleU  (8),  and  Roope  v.  UAvigdor.  (4)] 

L.  O.  Pike,  for  the  defendant.  The  second  paragraph  is  vexa- 
tious and  embarrassing,  under  Order  XIX.,  r.  27;  for  the  act 
which  it  imputes  to  the  defendant  is  a  felony  for  which  no  action 
can  be  maintained  until  there  has  been  a  criminal  prosecution. 

HxTDDLESTOK,  B.  This  action  is  brought  by  a  mother  for  the 
seduction  of  her  daughter  whose  services  she  has  thereby  lost : 
and  the  second  paragraph  of  the  statement  of  claim  alleges  that, 
subsequently  to  the  seduction,  the  defendant  administered  to  the 
daughter  certain  noxious  drugs  for  the  purpose  of  procuring 
abortion.  It  was  contended  on  the  part  of  the  defendant,  that 
the  master  was  right  in  striking  out  that  part  of  the  statement  of 
claim,  inasmuch  as  it  shewed,  if  true,  no  cause  of  action  which 
could  be  maintained  until  the  defendant  had  been  prosecuted  for 
the  criminal  offence.  The  objection  is  one  which  cannot  be  taken 
by  plea  or  by  demurrer :  Boope  v.  D'Avigdor  (4) ;  and  it  seems 
to  be  at  least  doubtful  whether  or  not  it  is  a  ground  of  nonsuit: 
Wetta  V.  Abrahams.  (2)  But  it  seems  to  be  clear,  from  what  is 
said  in  Marhham  v.  Cobh  (1),  that  it  is  in  the  power  of  the  Court 
to  strike  out  that  part  of  the  claim,  upon  a  summary  application. 
The  principle  upon  which  this  rule  is  founded  seems  to  be  that 
the  interest  of  the  public  requires  that  the  law  shall  be  vindicated 
before  the  individual  who  is  wronged  shall  be  permitted  to  have 
recourse  to  a  civil  remedy.  There  is,  no  doubt,  strong  authority 
in  support  of  the  rule,  but  it  applies  only  to  the  party  injured 
by  the  felonious  act  of  the  defendant.  This  is  clearly  pointed 
out  in  Oslom  v.  Gillett.  (3)  I  think  we  are  bound  by  the  de- 
cision in  Osbom  v.  Oillett  (3),  and  that  the  master  was  wrong  in 
striking  out  the  second  paragraph  of  the  statement  of  claim. 
The  appeal  wUl  therefore  be  allowed,  with  costs. 

(1)  Sir  W.  Jones,  147 ;  Noy,  Bep.  82.  (^)  Law  Rep.  8  Ex.  88. 

(2)  Law  Rep.  7  Q.  B.  554.  (4)  10  Q.  B.  D.  412. 
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WHiUy  J.  I  am  of  the  same  opinion*  The  authorities  which  1S85 
hare  been  lefeired  to  leave  no  room  for  doubt  that  no  action  can  apflbby  " 
be  maintained  for  a  civil  injury  resulting  to  the  plaintiff  from  a  ^^'^^js. 
felonious  act  on  the  part  of  the  defendant,  until  public  justice  has 
been  vindicated  by  a  prosecution  of  the  criminal.  It  is  equally 
clear  that  the  objection  to  the  maintenance  of  the  action  cannot 
be  raised  by  plea  or  by  demurrer,  or,  as  it  would  seem,  by  way  of 
nonsoit,  inasmuch  as  the  cause  of  action  still  subsists.  But  here 
the  action  is  brought,  not  by  the  person  upon  whom  the  felonious 
act  was  committed,  and  who  owes  a  duty  to  the  public  to  prosecute 
the  offender,  but  by  one  who  has  sustained  consequential  damage, 
bat  who  18  not  under  any  obligation  to  prosecute.  OAorn  v. 
GitteU  (1)  is  a  distinct  authority  to  shew  that  the  present  plain- 
tiff is  not  debarred  from  maintaining  this  action.  Therefore  the 
master  was  wrong  in  striking  out  the  second  paragraph  of  the 
statement  of  claim ;  and  this  appeal  must  prevail. 

Appeal  allowed. 

Solicitors  for  plaintiff:  J*.  H.  Evans. 
Solicitors  for  defendant:  lAmleif  &  lAmley. 

(1)  Law  Rep.  8  Ex.  88. 

J.  S. 
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1886  THE  QUEEN  v.  THE  JUDGE  OF  THE  LAMBETH  COUNTY  COURT. 

^^^'  ^^'  Parliament^Electumr— Costa — Charges  of  Returning  Officers— Tcucation— Par- 
liamentary Elections  {Returning  Officers)  Act,  1876  (38  <fe  39  Vict.  c.  84), 
«.4. 

Where  the  accounts  of  a  returning  officer  have  been  taxed  by  the  registrar  of 
a  county  court  under  the  Parliamentary  Elections  (Returning  Officers)  Act, 
1875  (38  &  39  Vict.  c.  84),  s.  4,  the  county  court  judge  has  no  jurisdiction  to 
.review  the  registrar's  taxation. 

Appligation  for  a  rule  in  the  nature  of  a  mandamus  calling 
upon  the  judge  of  the  Lambeth  county  court  to  shew  cause  why 
he  should  not  reyiewthe  taxation  by  his  registrar  of  the  accounts 
of  the  returning  officer's  expenses  at  the  last  election  for  the 
Dulwich  division  of  the  parish  of  Camberwell,  under  the  38  &  39 
Vict.  c.  84,  s.  4.  (1) 

Lyon,  in  support  of  the  application.  Thejcounty  court  judge 
was  of  opinion  that  he  had  no  jurisdiction  to  review  the  regis- 
trar's taxation,  but  s.  4  gives  him  a  general  jurisdiction  over  the 
costs. 

Desuas,  J.  I  am  clearly  of  opinion  that  we  have  no  jurisdic- 
tion to  order  the  judge  of  the  county  court  to  review  the  taxation. 
By  s.  4  of  the  Act  the  court  which  has  jurisdiction  to  tax  the 
accounts  of  returning  officers  is  the  county  court ;  and  by  that 
section  the  court  is  expressly  impowered  to  depute  any  of  its 
powers  or  duties  under  the  Act  to  the  registrar  or  other  principal 
officer  of  the  court.  The  county  court  judge  has  deputed  to  his 
registrar  the  duty  of  dealing  with  the  accounts  of  the  returning 

(1)  38  &  39  Vict.  c.  84,  s.  4,  directs  shall  have  jurisdiction   to    tax    the 

the  returning  officer  to  transmit  an  account  in  such  manner  and  at  such 

accoimt  of  his  charges  to  persons  spe-  time  and  place  as  the  court  thinks 

cified,  and  "  if  the  person  from  whom  fit,    and   finally   to    determine    the 

payment  is  claimed  objects  to  any  amount   payable    to    the    returning 

part  of  the  claim  he  may  at  any  time  officer,  and  give  and  enforce  judgment 

within  fourteen  days  from  the  time  for  the  same. — The  court  may  depute 

when  the  account  is  transmitted  to  any  of  its  powers  or  duties  under  this 

him,  apply  to  the  county  court  for  a  Act  to  the  r^strar  or  other  principal 

taxation  of  the  account,  and  the  court  officer  of  the  court." 
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officer,  and  the  registrar  has  exercised  his  discretion  and  has 
finally  determined  the  amount  payable  to  the  returning  officer. 
Xothiug,  therefore,  remained  for  the  court  to  do  but  to  give 
judgment  for  the  amount  so  ascertained.  No  words  could  be 
plainer  than  the  words  used  in  the  Act.  This  application  must 
be  refused. 

Mathew,  J.  I  am  of  the  same  opinion,  and  for  the  same 
reasons.  The  matter  was  referred  to  the  proper  officer,  viz.,  the 
registrar  of  the  county  court,  and  we  cannot  say  that  he  has  not 
exercised  his  discretion  upon  it  to  the  best  of  his  ability.  1 
entirely  agree  with  my  Brother  Denman  that  we  have  no  power 
to  interfere.  What  we  are  in  effect  called  upon  to  do  is  to  say 
that  the  word  "  finally  "  is  to  be  struck  out  of  the  Act  of  Parlia- 
ment. 

Bvle  refused. 

Solicitor  for  applicant :  W.  Tyndall  Moon. 

J.  S. 
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The  Qubeh 

Judge  of 
Lambeth 
County 
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CASEY  A^^)  Others  v,  HELLYER  and  Others. 

Practice — Writ  specially  indorsed — Act  ion  for  Recovery  of  Land — Landlord  and 
Tenant— Rules  of  Supreme  Court,  1883,  Order  II L,  r.  6  (K) 

In  an  action  for  tlie  recovery  of  land  by  a  landlord  against  a  tenant,  tbe  writ 
of  summons  can  be  specially  indorsed  under  Order  TIL,  r.  6  (F.),  only  wben  tbe 
plaintiff  was  party  to  tbe  lease  or  agreement  under  wbicb  tbe  bereditaments 
hare  been  beld,  or  wben  tbe  defendant  bas  paid  rent  to  tbe  plaintiff,  tbereby 
acknowledging  bis  title,  or  wben  tbe  defendant  is  otberwise  estopped  from 
denying  tbe  plaintiff's  title. 

Appeal  of  the  defendants  from  a  decision  of  Denman  and 
Mathew,  J  J.,  refusing  an  application  for  a  deliyery  of  a  statement 
of  claim. 

Action  for  the  recovery  of  land  upon  the  expiration  of  a  lease. 
The  writ  of  summons  purported  to  be,  under  Bules  of  the  Supreme 
Court,  1883,  Order  III.,  r.  6  (F.),  indorsed  as  follows  :— 

"The  claim  of  the  plaintiffs  is  as  follows: — Thomas  Henry- 
Casey  was  receiver  appointed  to  receive  the  rents  and  profits  of 
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1886  the  real  estate  devised  by  the  will  of  James  Bichard  Aylen, 
Casosy  deceased^  by  an  order  of  the  High  Conrt  of  Justice,  dated  the 
Hellyeb.  ^*^  ^f  October,  1885.  The  plaintiffs,  except  George  Ellis  and 
the  said  Thomas  Henry  Casey,  are  devisees  under  the  will  of  the 
said  James  Bichard  Aylen.  The  plaintiff  George  Ellis  is  the 
assignee  of  Charles  Thomas  Aylen,  a  devisee  under  thq  said  will, 
by  an  assignment  dated  the  1st  of  September,  1885. 

"  The  plaintiffs*  claim  is  for  possession  of  the  houses  known  as 
93,  95,  97,  Commercial  Boad,  Landport,  and  for  mesne  profits 
from  the  29th  of  June,  1885,  until  judgment. 

"  The  said  premises  were  demised  by  the  said  James  Bichard 
Aylen,  deceased,  to  the  defendant  Henry  Hellyer,  by  lease  of 
August  6, 1860,  for  term  of  twenty-five  years  from  June  24, 1860, 
at  a  rent  of  75Z.  per  annum. 

"  The  said  tenancy  duly  expired  on  the  24th  of  June,  1885." 

The  defendants  appeared  to  the  writ,  and  in  their  appearance 
gave  notice  that  they  required  a  statement  of  claim.  They  after- 
wards opposed  a  summons  for  leave  to  enter  judgment  under 
Order  XIY.  They  then  took  out  a  summons  calling  upoQ  the 
plaintiffs  to  shew  cause  why  they  should  not  deliver  a  statement 
of  claim ;  that  summons  was  dismissed,  and  upon  appeal  to  the 
Queen's  Bench  Division  the  decision  at  chambers  was  afiSrmed. 

The  defendants  appealed. 

Feb.  6.  Linnley  Smith,  Q.Cf  and  BartleyDenni83,(C.  W.Mathetcs 
with  them),  for  the  defendants.  The  plaintiffs  are  bound  to  deliver 
a  statement  of  claim.  Order  III.,  r.  6  (F.),  of  the  Bules  of  the 
Supreme  Court,  1883,  was  intended  to  apply  only  to  a  simple 
case  between  the  parties  to  the  demise,  where  there  has  been  no 
devolution  of  the  plaintiff's  title. 

Crumby  Q.C.,  for  the  plaintiffs. 

Lord  Esheb,  M.B.  We  think  that  a  statement  of  claim  ought 
to  be  delivered.  We  will  give  our  view  as  to  the  construction 
of  the  rule  on  a  subsequent  day. 

LiNDLEY  and  Lopes,  L.  J  J.,  concurred. 

Cur.  adv.  v%dU 
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Feb.  15.  The  following  judgments  were  delivered : —  I88O 

Lord  Esher,  M.E.  At  the  time  when  this  case  was  argued,  we  Casey 
settled  what  ought  to  be  done  as  to  the  delivery  of  a  statement  Hellteh, 
of  claim;  but  we  wanted  to  speak  to' the  other  members  of  the 
Court  of  Appeal  upon  the  point,  what  is  the  true  construction  of 
Rules  of  the  Supreme  Court,  1883,  Order  IIL,  r.  6  (F.).  The 
writ  of  summons  purported  to  be  specially  indorsed  under  that 
rule,  the  action  being  for  the  recovery  of  land,  and  the  plaintiffs 
alleging  that  the  relation  of  landlords  and  tenants  existed; 
and  they  claimed  summary  judgment  under  Order  XIV.  The 
defendants  objected  that  the  writ  was  not  specially  indorsed 
under  Order  IIL,  r.  6,  and  therefore  that  Order  XIV.  did  not 
apply,  and  they  contended  that  they  were  entitled  to  the  delivery 
of  a  statement  of  claim  under  Order  XX.,  r.  1  (b).  The  question, 
therefore,  really  seems  to  be  what  is  the  true  meaning  of 
Order  III.,  r.  6  (F.).  The  case  was  argued  a  few  days  ago,  and 
we  are  of  opinion,  upon  looking  at  the  context  in  the  rule,  and 
also  at  the  form  given  in  Appendix  C.  sect.  VII.,  No.  1,  that  it  was 
intended  to  include  only  the  most  simple  cases  between  landlord 
and  tenant  where  it  is  unnecessary  to  prove  any  devolution  of 
title,  at  least  on  the  part  of  the  plaintiff,  as,  for  instance,  where  the 
plaintiff  claims  to  enter  under  the  terms  of  a  lease  or  agreement 
granted  by  himself,  or  where  the  defendant  has  attorned  to  the 
plaintiff  by  payment  of  rent,  or  is  otherwise  estopped  from  deny- 
ing the  plaintiff's  title.  All  the  members  of  this  Court  are  of 
opinion  that  the  rule  applies  only  to  those  very  simple  instances. 

LiNDLEY,  L.J.  It  is  important  to  ascertain  the  true  con- 
struction of  the  rule.  In  the  present  case  it  appears  from  the 
indorsement  upon  the  writ  of  summons,  that  J.  E.  Aylen  demised 
the  houses  sought  to  be  recovered  in  this  action  for  the  term  of 
twenty-five  years,  which  expired  on  the  24th  of  June,  1885.  The 
lessee  was  the  defendant  Hellyer.  The  plaintiffs,  except  G.  Ellis 
and  T.  H.  Casey,  are  devisees  under  the  will  of  J.  E.  Aylen,  and 
6.  Ellis  is  the  assignee  of  another  devisee,  and  T.  H;  Casey  is  a 
receiver  appointed  by  an  order  of  the  High  Court.  Can  it  have 
been  intended  that  where  plaintiffs  claim  under  a  title  so  com- 
plicated, they  should  be  allowed  to  specially  indorse  the  writ  of 
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1886        summons  under  Order  III.,  r.  6  (F.)  ?    That  rule  refers  to  actions 
Casey      "  ^7  ^  laiidlord  against  a  tenant ....  or  against  persons  claiming 

„  *•  under  such  tenant;"   it  does  not  allude  to  actions  where  the 

Hellyer,  ^  ' 

plaintiff  is  the  assignee  or  deyisee  of  the  original  lessor.  It 
appears  to  me  that  the  rule  applies  only  to  those  cases  where 
the  plaintiff  has  himself  demised  the  property  and  has  been 
party  to  the  lease  or  agreement  under  which  it  has  been  held,  or 
where  there  has  been  a  payment  of  rent  by  the  defendant  to 
the  plaintiff  in  the  action,  or  where  the  defendant  is  otherwise 
estopped  from  denying  the  plaintiffs  title. 

Lopes,  L.J.  This  is  not  a  simple  case  of  landlord  and  tenant ; 
but  it  is  a  case  where  there  has  been  a  devolution  of  title,  and 
where  the  plaintiffs  will  have  to  prove  that  they  are  entitled  to 
represent  the  grantor  of  the  lease.  Formerly  it  was  not  possible 
for  a  landlord  to  sue  his  tenant  upon  a  specially  indorsed  writ 
in  an  action  for  the  recovery  of  land ;  but  this  power  has  been 
conferred  by  the  Bules  of  the  Supreme  Court,  1883.  I  think, 
however,  that  a  landlord  can  only  avail  himself  of  Order  IIL, 
r.  6,  when  he  himself  is  party  to  the  contract  under  which  the 
tenant  holds,  whether  that  contract  is  or  is  not  in  writing,  and 
if  it  is  in  writing,  whether  that  contract  is  or  is  not  under  seal,, 
or  where  there  has  been  a  payment  of  rent  by  the  defendant,  or 
where  he  is  otherwise  estopped  from  denying  the  plaintiff's  title. 
The  operation  of  the  rule  is  confined  to  those  cases  which  I 
have  mentioned.  The  rule  mentions  "persons  claiming  under 
such  tenant,'*  but  it  does  not  refer  to  persons  claiming  under  the 
landlord.  This  is  a  significant  circumstance.  The  form  given 
in  App.  C,  sect.  VII.  No.  1,  supports  the  view  which  I  have 
taken.  In  my  opinion  the  appeal  ought  to  be  allowed,  for  in  a 
case  like  this  the  writ  of  summons  cannot  be  specially  indorsed. 

Appeal  alloived. 

Solicitor  for  plaintiffs:  A.  W.  Mills,  for  T.  A.  Bramsdon, 
Portsmouth. 

Solicitors  for  defendants :  Chamlerlayne  &  Beaumont,  for  Byde, 
Portsmouth. 

J.  E.  H. 
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PN  THE  COURT  OF  APPEAL.]  *  1886 

XICHOLL  AifD  Others  v.  WHEELER  and  Another.  

Practice — Discovery  of  Documents — Interrogatory — Sufficient  Affidavit  of 

Documents, 

In  an  action  for  the  recovery  of  land  the  defendant  claimed  that  certain 
documents  mentioned  in  his  affidavit  of  documents  were  privileged  from  pro- 
duction,  on  the  ground  that  they  supported  his  title  and  did  not  contain  any- 
thing impeaching  his  defence  or  supporting  the  plaintiffs'  case.  The  defendant's 
affidavit  vras  sufficient  od  the  face  of  it.  The  plaintiffs  proposed  to  administer 
interrogatories  to  the  defendant  for  the  purpose  of  shewing  that  the  documents 
in  question  supported  the  plaintiffs'  title,  and  therefore  that  they  were  not 
privileged  from  production : — 

Hdd^  that  ihe  interrogatories  were  inadmissible. 

Jones  V.  Monte  Video  Gas  Co.  (5  Q.  B.  D.  656),  and  HaU  v.  Truman^  ffcmbury 
df  Co.  (29  Ch.  D.  307)  followed. 

Appeal  from  a  decision  of  the  Queen's  Bench  Division 
(Mathew  and  A.  L.  Smith,  J  J.),  refusing  to  order  the  defendant, 
William  Boddington,  to  file  a  further  and  better  affidavit  in 
answer  to  the  plaintiffs'  interrogatories. 

The  action  was  brought  to  recover  possession  of  certain  here- 
ditaments on  the  expiration  of  a  long  lease  granted  in  1636. 
The  defendant,  Boddington,  appeared  as  landlord,  and  relied 
upon  the  possession  of  his  tenant  In  the  course  of  the  pro- 
ceedings in  the  action  he  was  required  to  make  an  affidavit  of 
documents,  and  in  the  second  part  of  the  schedule  to  his  affidavit 
he  set  out  certain  documents,  being  copies  of  the  will  and  codicil 
of  John  Bennett,  probate  of  the  will  of  John  Bennett,  certain 
indentures  of  various  dates,  and  an  agreement.  As  to  these  docu- 
ments he  ultimately  claimed  that  they  were  privileged  from 
production  on^the  ground  that  they  formed  or  supported  his  title 
to  the  premises  in  dispute,  and  might  be  used  by  him  in  evidence 
accordingly,  and  that  they  did  not  contain  anything  impeaching 
the  defence,  or  forming  or  supporting  the  plaintiffs'  title  or  the 
plamtiffs'  case.  The  plaintiffs,  however,  alleged  that  they  had 
seen  copies  of  documents  of  the  same  dates,  which  they  believed 
to  be  copies  of  the  documents  specified  in  the  affidavit,  and 
administered  interrogatories  with  the  view  of  shewing  that  the 
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documents  related  to  the  property  described  in  the  lease  of  1636^ 
and  that  they  were  mortgages  which  would  enable  the  plaintiffs 
to  shew  that  the  defendant  derived  title  through  the  mortgagor, 
who  had  paid  rent  to  the  plaintiffs'  predecessors  in  title.  The 
defendant  answered  the  fourth  of  the  interrogatories,  and  as  to 
the  others  he  objected  to  answer  any  of  them  on  the  ground  that 
they  inquired  as  to  the  contents  of  written  documents,  and  that 
he  had  already  made  affidavits  of  documents  in  the  action,  and 
that  the  documents  with  respect  to  which  inquiries  w^ere  made  in 
the  interrogatories  formed  or  supported  his  title  to  the  premises 
in  dispute,  and  might  be  used  by  him  in  evidence  accordingly, 
and  that  they  did  not  contain  anything  impeaching  his  defence, 
or  forming  or  supporting  the  plaintiffs'  title  or  the  plaintiffs' 
case.  (1) 


(1)  The  nature  of  the  interroga- 
tories proposed  by  the  plaintiffs  to  be 
administered  to  the  defendant,  may  be 
gathered  from  the  first  three  of 
them : — 

**1.  Is  it  not  the  fact  that  the 
document  referred  to  in  the  2nd  part 
of  the  schedule  to  your  affidavit  in 
this  action  ....  described  as  probate 
of  the  will  of  John  Bennett,  and  dated 
the  18th  day  of  November,  1806,  con- 
tains a  devise  from  the  said  John  Ben- 
nett to  his  brother  or  to  some  other  and 
what  person  of  the  land  in  question  in 
this  action,  known  as  and  in  the  said 
will  described  as  '  Stonepit,'  and  that 
in  the  said  devise  the  said  land  is  de- 
scribed as  the  testator's  'leasehold 
close  or  enclosed  ground  ? ' 

"  2.  Is  it  not  the  case  that  the  in- 
denture referred  to  in  the  said  schedule 
as  an  indenture  dated  the  20th  of 
March,  1743,  is  a  mortgage  of  certain 
property  by  John  Bennett  to  William 
Bennett,  or,  by  and  to  some  other  and 
what  person  or  persons  by  way  of  de- 
mise for  a  term  of  years  ?  If  the  in- 
denture was  not  such  a  mortgage,  de- 
scribe generally  what  is  the  nature  of 
it.    Were  and  are  not  parts  of  the 


premises  described  in  the  said  deed,' 
described  in  the  same  words  as  some 
of  the  property  demised  by  the  lease 
of  the  20th  of  December,  1636,  referred 
to  in  the  indorsement  on  the  writ  in 
this  action,  namely,  as  *A11  that 
parcel  or  piece  of  ground  situate,  lying, 
and  being  in  Chacombe,  containing 
10a.  8r.  5p.,  being  part  and  parcel  of 
17a.  2b.  Op.,  lying  and  being  in  Cha- 
combe aforesaid,  in  a  certain  place  com- 
monly called  King's  Yard  and  Christ- 
mas Tide  adjoining  to  the  plot  formerly- 
laid  out  for  Richard  Watts,  alias 
Warner,  South,  and  the  plot  formerly 
laid  out  for  Richard  Key,  Korth,  to 
the  Middleton  Highway,  West,  and  the 
plot  formerly  laid  out  for  Gabriel 
Sabin,  East,  and  which  said  plot  was 
then  in  the  occupation  of  said  John 
Bennett/  or  in  some  other,  and  what 
practically  identical  language?  Are 
not  the  said  premises  now  in  the 
possession  of  the  defendant  ? 

'*  3.  Is  it  not  the  fact  that  the  in-* 
denture  referred  to  in  the  said  schedule^ 
as  an  indenture  dated  the  19th  of 
March,  1819,  was  a  mortgage  by  way 
of  demise  for  a  term  of  years  from 
William  Bennett  to  Jane  Hayward,  or 
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A  snmmons  to  compel  the  defendant  to  file  a  farther  and  better       1886 
aiBdayit  in  answer  to  the  plaintiffs'  interrogatories,  was  referred     Nioholi, 
by  Field,  J.,  to  the  Queen's  Bench  Division.  Whmleb. 

Feb.  11.  W.  Oraham,  for  the  plaintiffs,  referred  to  Attorney- 
General  v.  Emerson  (1) ;  Jwiea  v.  MorUe  Video  Gas  Co.  (2)  ;  Mansell 
V.  Feeney  (3) ;  DaJrymple  v.  Leslie  (4)  ;  Broken  y.  Wales.  (5) 

[Smith,  J.,  referred  to  Taylor  v.  Batten.  (6)] 

R.  G.  Glenn,  for  the  defendant,  was  not  called  on. 

Mathew,  J.  I  am  of  opinion  that  we  ought  to  refuse  this 
application.  In  form  it  is  indefensible,  but  we  are  asked  to  look 
at  the  substance  and  determine  the  question  on  the  principle  laid 
down  in  the  cases,  which  have  been  decided  on  the  point  as  to 
how  far  a  positive  affidavit  of  documents  can  be  displaced.  Here 
the  affidavit  of  documents  is  a  proper  affidavit,  but  it  is  contended 
that  the  plaintiffs  are  entitled  by  means  of  interrogatories  to 
satisfy  us  that  the  affidavit  is  incorrect.  The  plaintiffs  seek  to 
administer  interrogatories  for  the  purpose  of  proving  that  the 
affidavit  is  untrue,  and  these  interrogatories  amount  to  cross- 
examination  for  the  purpose  of  displacing  the  privilege  claimed, 
and  of  obtaining  admissions.  The  rule  is  that  an  affidavit  of 
docoments  is  not  to  be  disregarded,  unless  the  Court  has  reasonable 
grounds  for  distrusting  the  statements  contained  in  it.  Here 
the  plaintiffs  try  to  furnish  such  grounds  by  means  of  interroga^ 
tories,  but  in  my  opinion  they  are  not  entitled  to  cross-examine 
the  defendant  in  order  to  shew  that  the  documents,  for  which  , 
privilege  is  claimed  in  the  affidavit,  are  not  entitled  to  that 
privilege. 

A«  L.  SiUTH,  J.  I  am  of  the  same  opinion.  The  question 
really  is  whether  these  are  legitimate  interrogatories.  Mr.  Graham 
says  that  there  is  no  direct  authority  against  allowing  them,  but 

if  not,  from  whom  to  whom,  and  that  (2)  5  Q.  B.  D.  556. 

puts  of  the  premises  described  in  the  (3)  2  J.  &  H.  320. 

»aid  indenture   are  described  in  the  (4)  8  Q.  B.  D.  5. 

same  manner  or  some  other  and  what  (5)  Law  Rep.  15  Eq.  142. 

practically  identical  language  ?  "  (6)  4  Q.  B.  D.  85, 
(1)  10  Q.  B.  D.  191. 
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1886  I  never  saw  such  interrogatories  as  these  allowed.  Where  it  is 
NicHOLL  stated  in  an  affidavit  of  documents  that  certain  specified  docu- 
Wheelzr,  ^^^^  ^^  privileged  from  production,  there  is  no  objection  to 
the  affidavit ;  but  the  plaintiffs  here  contend  that  they  are  en- 
titled to  cross-examine  the  defendant  for  the  purpose  of  shewing 
that  the  privilege  is  not  rightly  claimed.  I  am  prepared  to  hold 
that  it  is  not  a  legitimate  course  of  proceeding  to  cross-examine 
by  means  of  interrogatories  a  party,  who  has  made  an  affidavit  of 
documents,  in  order  to  shew  that  the  privilege  claimed  does  not 
exist.  It  is  illegitimate  both  because  the  interrogatories  amount 
to  cross-examination,  and  because  they  inquire  as  to  the  contents 
of  documents,  for  these  interrogatories  do  not  merely  identify 
Ihe  documents  to  which  they  refer.  The  defendant  is  entitled 
to  object  on  the  ground  that  he  cannot  be  cross-examined  by 
interrogatories,  and  that,  if  he  could,  the  form  of  these  interro- 
gatories is  indefensible.  On  both  of  these  grounds  I  am  of 
opinion  that  this  application  ought  to  be  refused. 

Application  refused. 
The  plaintiffs  appealed. 

TT.  Oraham,  for  the  plaintiffs.  The  defendant's  affidavit  of 
documents  may  be  on  the  face  of  it  in  due  form ;  but  the  plain- 
tiffs are  not  so  tied  by  the  words  of  it,  that  they  are  forbidden  to 
administer  interrogatories  for  the  purpose  of  shewing,  that  the 
documents  in  respect  of  which  privilege  is  claimed  really  support 
their  case :  Jones  v.  Monte  Video  Oas  Co.  (1) ;  and  if  it  can  be 
shewn  by  the  interrogatories  that  the  affidavit  of  documents  is 
inaccurate,  the  defendant  will  be  compelled  to  give  to  the  plain- 
tiffs the  information  which  they  require :  Attorney  Oeneral  v. 
Emerson,  (2)  It  is  manifest  that  the  proper  course  of  proceeding 
if  a  party  to  an  action  is  dissatisfied  with  his  opponent's  affidavit 
of  documents,  is  by  administering  interrogatories:  NewaU  v. 
Telegraph  Construction  Co.  (3) ;  Catt  v.  Tourle  (4)  ;  Thorp  v.  Sut- 
cliffe.  (5)  A  plaintiff  is  entitled  to  discovery  from  the  defendant 
not  only  of  that  which  constitutes  his  (the  plaintiff's)  title,  but 

(1)  5  Q.  B.  D.  556.  (3)  Law  Rep.  2  Eq.  766. 

(2)  10  Q.  B.  D.  191.  (4)  18  W.  R.  966. 

(5)  39  L.  J.  CCh.)  712. 
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also  for  the  purpose  of  repelling  what  he  anticipates  will  be  the        18S6 
case  set  up  by  the  ddfendant :  Attorney  General  v.  Corporation  of    nicholl 

-^»^^-  (1)  WheW 

H.  Hurrell,  for  the  defendant,  was  not  called  upon  to  argue. 

LiKDLET,  L.  J.  I  think  that  the  decision  of  the  Queen's  Bench 
Division  was  right.  This  appeal  is  really  an  attempt  to  cross- 
examine  a  party  to  a  suit  upon  an  affidavit  of  documents  by 
means  of  interrogatories.  The  only  ground  for  the  attempt  is, 
that  the  plaintiffs  think  it  desirable  in  their  own  interest  to 
obtain  farther  information  from  the  defendant.  But  that  is  not 
sufficient,  although  in  some  cases  it  may  be  allowable  to  inter- 
rogate a  party  to  an  action,  if  his  affidavit  of  documents  is  not 
sufficient;  those  cases  are  pointed  out  in  Jones  v.  Monte  Video 
Gas  Co.  (2)  and  Hall  v.  Truman^  Hanbury,  &  Co.  (3)  In  the 
latter  case  Cotton,  L.  J.,  said  (4)  :  ^*  It  is  difficult,  no  doubt,  to 
say  what  circumstances  would  justify  the  putting  of  an  interro- 
gatory as  to  documents  to  a  party,  who  has  already  made  a  suffi- 
cient affidavit  of  documents.  But,  if  the  Court  is  satisfied  that, 
notwithstanding  the  affidavit,  there  is  or  may  be  some  specified 
relevant  document  or  documents  in  the  possession  of  the  party 
whom  it  is  desired  to  interrogate,  it  may  possibly  be  right  to 
allow  an  interrogatory  to  be  put  whether  that  particular  docu- 
ment, or  those  particular  documents,  is  or  are  in  his  possession. 
But  a  prima  facie  case  must  be  shewn  before  such  an  interrogatory 
can  be  permitted,  and  it  should  be  made  the  subject  of  a  special 
application."  And  Fry,  L.J.,  also  said  (5)  :  "  Still,  no  doubt,  the 
practice  was  in  some  cases  to  allow  an  interrogatory  as  to  specified 
documents  to  be  administered,  and  it  is  this  practice  which  was 
referred  to  in  Jones  v.  Morvte  Video  Gas  Co.  (2)  I  will  not  define 
in  what  cases  this  may  be  done ;  but,  in  my  opinion,  it  is  the 
duty  of  the  Court  to  watch  with  care  and  some  jealousy  any 
attempt  to  establish  two  methods  of  obtaining  the  discovery  of 
documents."  I  agree  with  that  statement  of  the  law.  If  there 
were  in  this  case  any  ground  for  disbelieving  the  affidavit  of 

(1)  2  M.  &  G.  247.  (3)  29  Ch.  D.  307. 

(2)  6  Q.  B.  D.  566.  (4)  At  p.  320. 

(5)  At  p.  321. 
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1886  documents,  or  belieying  that  the  documents  related  to  the  plain- 
NicHOLL  tiffs'  title  as  was  suggested  on  their  behalf,!  will  not  go  so  far 
Wheelbb.  ^  ^  ^y  ^^^^  ^^  interrogatory  would  be  allowed.  The  only- 
ground  here,  upon  which  the  Court  is  asked  to  sanction  by  means 
of  interrogatories  a  cross-examination  of  the  defendant  as  to  the 
documents  in  his  possession,  is  the  suggestion  on  behalf  of  the 
plaintiffs,  that  the  answer  would  shew  that  the  documents  are 
material  to  their  case.  I  do  not  think  it  desirable  to  allow  the 
defendant  to  be  cross-examined.  This  appeal,  therefore,  must  be 
dismissed. 

Lopes,  L.J.  I  also  think  that  this  appeal  must  be  dismissed. 
An  affidavit  of  documents,  which  is  sufficient  on  the  face  of  it,  is 
conclusive,  unless  some  reasonable  ground  is  shewn  for  believing 
that  the  affidavit  cannot  be  trusted.  I  take  it  that  the  authori- 
ties  shew  that  where  the  affidavit  of  documents  is  sufficient,  no 
further  discovery  by  means  of  interrogatories  is  proper,  unless  a 
prima  facie  case  is  made  out  for  them.  I  adopt  that  portion  of 
the  judgment  of  Cotton,  L.J.,  in  Hall  v.  Truman,  Hanbury,  & 
Co.  (1),  which  has  been  referred  to  by  Lindley,  L.J.  I  think 
that  no  prima  facie  case  has  been  made  out  for  administering 
interrogatories  in  this  case. 

Appeal  dhniissed. 

Solicitors  for  plaintiffs :  NichoU,  Manisty,  &  Co. 
Solicitor  for  defendant :   A^  Hughes^  for  Fortescue  dt  Sons, 
Banbury^ 

(1)  29  Ch.  D.  307. 

J.  E.  H. 
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ECCLES  V.  THE  WIRRAL  RURAL  SANITARY  AUTHORITY.  1886 

March  13. 


Loctd  Government  Acts—Public  Health  Act,  1875  (38  &  39  Vict,  c.  55),  «.  150—  . 
Sewering  and  paving  **  Street  ^^ — Apportionment  of  Expenses — Summary 
Proceedings  against  Frontager — Bight  to  dispute  Liahility  'before  Justices. 

In  proceedings  before  justices  under  the  Public  Health  Act,  1875  (38  &  39 
Yict.  c  55),  8.  150,  to  recover  from  an  owner  of  premises  fronting  a  road  his 
proportion  of  expenses  incurred  by  the  local  authority  in  sewering,  levelling,  and 
paving  it,  the  owner  may  dispute  his  liability  by  shewing  that  the  road  is  not 
a  '*  street,"  or  that  it  is  a  *'  highway  repairable  by  the  inhabitants  at  large." 

Case  stated  under  20  &  21  Vict.  c.  43. 

At  a  petty  sessions  for  Wirral,  Chester,  a  complaint  was  pre- 
ferred by  the  clerk  to  the  rural  sanitary  authority  for  Wirral, 
against  the  appellant  under  s.  150  of  the  Act  38  &  39  Vict.  c.  55 
(PubUc  Health  Act,  1875),  charging  that  the  respondents  within 
their  district,  in  accordance  with  the  Public  Health  Act,  1875, 
executed  certain  works  upon  a  street  caUed  Lake  Place,  of  which 
the  appellant  was  part  owner,  and  that  the  ezpenses  incurred 
by  the  respondents  according  to  the  frontage  of  the  appellant'^ 
premises  amounted  to  65L  IQs.  10c7.,  as  settled  by  the  surveyor  to 
the  respondents ;  that  the  amount  was  to  be  paid  by  nine  annual 
instalments  of  7L  6s.  4cZ. ;  and  that  an  instalment  of  7L  6a.  4d* 
had  not  been  paid  by  the  appellant. 

The  justices  made  an  order  for  the  payment  of  the  instalment 
due  from  the  appellant,  with  costs. 

Upon  the  hearing  it  was  admitted  by  the  appellant  that  he 
was  the  owner  of  premises  fronting,  adjoining,  or  abutting  upon 
Lake  Place,  and  that  the  provisions  of  s.  150  of  the  Public  Health 
Act  as  regards  the  service  of  the  requisite  notices  had  been  com- 
plied with,  and  that  payment  of  the  instalment  of  71.  6a.  4c7.  had 
been  duly  demanded;  but  it  was  stated  that  the  appellant 
intended  to  call  evidence  to  resist  the  claim  on  the  ground  that 
Lake  Place  was  not  a  street,  and  that  should  the  justices  decide 
it  to  be  so,  it  was  a  highway  repairable  by  the  inhabitants  at  large, 
and  not  by  the  frontagers.  . 

The  respondents  contended  that  the  appellant's  only  remedy 
was  to  appeal  to  the  Local  Government  Board  under  s.  268  of  the 
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1886        Public  Health  Act,  which  provides,  "  That  any  person  who  deems 

EocLEB      himself  aggrieved  by  the  decision  of  the  local  authority  in  any 

v^iBBAL     ^^^®  ^^  which  they  are  empowered  to  recover  in  a  summary 

BuRAL      manner  any  expenses  incurred  by  them,  may  within  twenty-one 

Authority,  days  address  a  memorial  to  the  Local  Government  Board ;"  that 

it  was  not  for  the  justices  to  receive  evidence  and  determine 

whether  or  not  Lake  Place  was  a  street  or  a  highway  repairable 

by  the  inhabitants  at  large,  but  that  on  an  order  being  applied 

for  to  enforce  payment  of  the  expenses  incurred  it  was,  subject  to 

the  prescribed  legal  requirements  having  been  satisfied,  their 

duty  to  grant  that  order. 

The  appellant  contended  that  the  justices  ought  to  inquire  into 
the  original  liability  of  the  appellant  and  decide  whether  Lake 
Place  was  or  was  not  a  street,  and  if  so,  whether  it  was  a  highway 
repairable  by  the  inhabitants  at  large  or  not. 

The  justices  were  of  opinion  that  the  respondents  having 
complied  with  all  the  formalities  of  the  Public  Health  Act  and 
incurred  the  expenses  named  in  making  the  street  called  Lake 
Place,  the  duty  of  the  justices  was  purely  ministerial,  and  there- 
fore made  the  order  on  the  appellant. 

The  questions  for  the  opinion  of  the  Court  were  whether  the 
justices  had  power  to  receiye  evidence,  and  on  hearing  the  same 
to  decide  that  Lake  Place  was  or  was  not  a  street,  and  if  so, 
that  it  was  or  was  not  a  highway  repairable  by  the  inhabitants 
at  large. 

March  12.  Joseph  Walton,  for  the  appellant.  If  the  road  was 
not  a  street,  or  was  a  highway  repairable  by  the  inhabitants  at 
large,  the  frontager  is  not  liable  under  the  Public  Health  Act^  1875 
(38  &  39  Yict.  c.  55),  ss.  150, 257,  and  notwithstanding  the  appor- 
tionment may  dispute  his  liability  before  the  justices :  Heaketh  v. 
Atherton  Local  Board.  (1)  Unless  some  distinction  can  be  shewn 
between  the  earlier  Public  Health  Acts  on  which  that  case  was 
decided,  it  is  directly  in  point.  In  BoumemotUh  Commissioners  v. 
Watts  (2),  and  Leuns  v.  Cardiff  Urban  Sanitary  Authority  (3),  there 
are  dicta  supporting  the  present  contention,  and  tending  to  shew 

(1)  Law  Rep.  9  Q.  B.  4.  (2)  14  Q.  B.  D.  87. 

(3)  47  L.  J.  (M.C.)  101. 
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that  the  law  is  unaltered  by  the  Public  Health  Act,  1875.    In       1886 
Wake  V.  Mayor^  dtc.  of  Sheffield  (1),  part  of  the  expenditure  was      Eocles 
nndonbtedly  on  a  street,  and  therefore  the  magistrate  had  juris-     -v^i^^ 
diction.    But  Brett,  M.B.,  said:  "It  may  be  that  the  magistrate    ^J^'"^, 
has  power  to  inquire  whether  the  case  is  within  the  Act  at  all ;   Authobitw 
and  if  so,  and  he  finds  that  it  is  not  within  the  Act,  it  may  be  that 
he  has  no  jurisdiction  to  make  any  further  order." 

Piehfordy  and  Newsan,    for   the  respondents.     In  Ex  parte 
Wake  (2),  the  recorder  had  found  as  facts  that  neither  of  the 
pieces  of  the  land  formed  part  of  the  street  at  the  date  of  the 
notice,  but  was  of  opinion  that  the  objection  was  not  one  which 
could  be  entertained  by  justices  upon  an  application  to  order 
payment  of  the  sum  apportioned,  and  that  the  remedy  of  the 
appellant  was  to  appeal  to  the  Local  Government  Board  under 
s.  268.    The  point  was  argued  in  the  High  Court,  and  Gave,  J., 
expressed  his  opinion  that  the  conclusion  of  the  recorder  was 
right,  and  pointed  out  that  in  Hesketh  y.  Atlierton  Local  Board  (3) 
the  attention  of  the  Court  did  not  seem  to  have  been  called  to 
the  existence  of  any  provision  in  the  Public  Health  Acts  corre- 
sponding to  s.  268  of  the  Act  of  1875.    Smith,  J.,  offered  no 
opinion  upon  the  point  decided  by  the  recorder,  and  in  the 
Court  of  Appeal  (4)  the  case  was  certainly  not  treated  as  governed 
by  Hesketh  v.  Atherton  Local  Board  (3),  but  the  Court  held  that 
the  only  remedy  for  the  appellant  was  to  appeal  under  s.  268  to  the 
Local  Government  Board.    The  difference  between  the  Public 
Health  Act  of  1848  and  the  Act  of  1875  is,  that  under  the  former 
Act  the  decision  of  the  Local  Government  Board  only  bound  the 
local  authority,  whereas  now  it  binds  both  parties.     The  Local 
Government  Board  can  do  more  than  a  Court  of  law,  for  they 
may  inquire  into  every  fact  which  can  reasonably  lead  them  to  a 
fair  and  equitable  conclusion,  as  Brett,  L.  J.,  said  in  Beg.  v.  Local 
Government  Board.  (5)    Further,  an  adjudication  by  the  magis- 
trates that  the  street  was  a  highway  repairable  by  the  inhabitants 
at  large,  is  beyond  their  jurisdiction,  and  therefore  does  not 

(1)  12  Q.  B.  D.  142.  (3)  Law  Rep.  9  Q.  B.  4, 

(2)  11  Q.  B.  D.  291.  (4)  12  Q.  B.  D.  142. 

(5)  10  Q.  B.  D.  309,  at  p.  326. 
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operate  as  an  estoppel :  Beg.  v.  Hutehings.  (] )    In  Cook  y.  Ip9wich 

Local  Board  (2),  Cockbum,  C.J.,  said  that  the  justices,  in  the 

exercise  of  their  summary  jurisdiction,  could  n^t  go  into  any 

question  except  that  of  whether  the  proportion  assessed  upon 

the  particular  indiyidual  was  the  right  proportion  or  not.    The 

only  case  in  which  the  present  point  has  directly  arisen   is 

Ex  parte  Wake.  (3) 

[Smith,  J.    When  I  said  in  that  case  that  I  offered  no  opinion 

upon  the  point  decided  by  the  recorder,  I  meant  on  his  finding 

on  the  facts.] 

WaltoHy  replied. 

Cur,  adv.  vulL 

March  13.  Mathew,  J.  The  sections  of  the  Public  Health  Act, 
1875,  which  are  material  are  ss.  150,  257,  261,  and  268.  It  was 
argued  for  the  appellant  that  a  person  charged  under  the  Act,  a 
person  against  whom  an  apportionment  had  been  made,  and  called 
on  to  pay,  might  object  in  one  of  two  ways.  First,  by  demand- 
ing arbitration,  which  must  be  within  three  months.  Second,  by 
appeal  to  the  Local  Goyemment  Board,  which  appeal  must  be 
within  twenty-one  days  after  notice  of  the  decision  of  the  local 
authority. 

It  was  not  contended  that  if  either  of  those  two  courses  had 
been  taken,  the  result  might  not  be  conclusiye,  and  we  express 
no  opinion  upon  that  question  as  it  is  unnecessary  to  do  so.  The 
appellant  said  that  a  third  course  might  be  followed :  that  the 
party  might  wait  until  summary  proceedings  were  taken  before 
justices,  and  then  if  his  objection  was  that  he  was  not  liable 
under  the  Act,  and  they  had  not  jurisdiction  to  make  the  order 
on  him  for  the  reasons  giyen  in  the  case,  he  would  be  at  liberty 
to  go  into  that  question,  and  if  he  succeeded  in  establishing  that 
objection,  he  would  be  exempt. 

From  the  language  of  the  Act,  one  would  certainly  come  to  the 
conclusion  that  it  was  the  intention  that  the  Court  should  deter- 
mine the  question  of  liability  under  such  circumstances,  and  by 
s.  261  jurisdiction  is  conferred  on  the  county  court  in  cases  of 


(1)  6  Q.  B.  D.  300. 


(2)  Law  Hep.  6  Q.  6.  451,  at  p.  463. 
(3)  11  Q.  B.  D.  291. 
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this  kind,  where  the  amount  is  below  507.,  and  although  I  cannot       16S6 

find  any  provision  which  in  terms  gives  the  superior  Court  juris-      Eccles 

diction,  I  should  infer  that  where  the  amount  is  above  50Z.,  an     wib'ral 

action  would  lie  in  the  superior  Court    But  why  should  such  a    ^  Rural 

...  .       .  Sanitary 

provision  be  made,  if  it  were  intended  that  after  the  expiration  of  Authority. 

three  months  without  objection  the  party  should  be  inevitably  Matucxv.  j. 
liable  ?  If  all  that  could  be  done  was  to  go  before  the  justices, 
and  the  person  was  estopped  from  saying  he  was  not  liable,  why 
should  an  action  when  the  amount  was  under  or  over  501.  be 
contemplated  or  necessary  ?  The  appellant  relied  on  the  case  of 
Hesketh  y,  Atherton  (1),  which  was  on  s.  69  of  the  Public  Health 
Act,  1848,  practically  identical  with  the  section  of  this  Act,  and 
in  which  the  Court  of  Queen's  Bench  Division  decided  that  it  was 
the  duty  of  the  justices  to  enter  into  the  question  of  liability, 
and  also  on  Midland  By.  Co.  v.  Wafton  (2),  in  which  Cave,  J.  had 
decided  that  it  was  the  duty  of  the  magistrate  to  state  a  case 
setting  out  the  facts  on  which  he  had  come  to  the  conclusion  that 
a  certain  road  was  a  street  within  s.  150  of  the  Public  Health  Act, 
1875.  On  the  other  hand  it  was  argued  for  the  respondent,  that 
the  position  of  the  party  charged  in  this  case  was  similar  to  that 
of  a  person  rated  to  a  poor-rate  who  had  not  appealed  against  the 
rate,  and  therefore  was  prima  facie  bound  to  pay,  and  it  was  said 
that  the  duty  of  the  justices  was  wholly  mini&iterial,  and  it  was 
not  competent  for  them  to  go  into  the  question,  and  reliance  was 
placed  on  Eas  parte  Wake  (3),  and  the  judgment  of  my  Brother 
Cave,  which  certainly  at  first  glance  seems  as  if  he  had  pro- 
nounced— not  a  decision,  but — a  strong  opinion  that  the  only 
mode  of  objecting  was  by  appeal  to  the  Local  Government  Board. 
But  when  the  case  is  examined,  we  see  that  he  did  not  mean  to 
lay  down  any  such  general  proposition.  He  was  dealing  with  a 
case  where  the  whole  question  was  the  amount  of  liability.  It 
was  admitted  that  the  defendant  was  liable  for  a  part  of  the  ex- 
penses ;  but  it  was  contended  that  a  portion  of  the  expenses  had 
been  incurred  on  a  part  of  the  roadway,  which  was  not  part  of  the 
street,  and  Cave,  J.,  thought  that  was  a  question  partly  of  liability 

(1)  Law  Rep.  9  Q.  B.  4.  (2)  Ante,  p.  30. 

(3)  11  Q.  B.  D.  291. 
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and  partly  of  amount  of  liability,  and  the  proper  remedy  of  the 
party  was  to  proceed  under  the  sections  giving  him  either  a  right 
to  arbitration  or  of  appeal  to  the  Local  Government  Board  ;  and 
that  that  was  the  view  of  my  Brother  Gave  is  made  still  more 
clear  by  the  language  of  the  Master  of  the  Bolls  in  dealing  with 
the  case  in  the  Court,  of  Appeal.  It  will  be  found  that  the 
Master  of  the  Bolls  carefully  abstained  from  expressing  an 
opinion  that  where  the  only  question  is  one  of  liability,  the  party 
is  not  entitled  to  object  before  the  justices.  So  that  case  is  no 
authority  on  this  case,  and  the  principle  laid  down  in  Ex  parte 
Wake  (1),  was  adopted  in  Midland  By.  Co.  v.  Watton  (2),  in  which 
we  held  that  the  question  of  liability,  viz.,  whether  the  road  was 
a  street  within  the  Act,  was  a  question  which  might  be  raised 
before  the  justices.  Therefore,  the  conclusion  which  I  have  come 
to  on  the  case  clearly  is  that  it  is  open  to  the  person  charged  to 
reserve  his  defence  until  proceedings  are  taken  against  him,  and 
he  may  raise  his  defence  either  if  an  action  is  brought;  or  if 
summary  proceedings  are  taken  before  magistrates,  as  was  sought 
to  be  done  in  this  ease.  As  to  the  observations  of  Lord  Esher  in 
the  Penarth  Case  (3),  I  should  have  thought  that  there  was  much 
weight  in  the  argument  that  the  Local  Government  Board  could 
not  be  treated  as  a  Court  having  exclusive  jurisdiction  in  a  case 
of  this  kind.  It  may  be  that  if  a  party  chooses  to  resort  to  that 
tribunal,  he  should  be  bound  by  what  it  does.  But  that  it  should 
otherwise  be  conclusive,  is  opposed  to  all  principle.  It  is  not  a 
Court.  No  procedure  is  pointed  out,  and  the  idea  is  that  the  Board 
are  to  pronounce  what  judgment  they  choose  though  opposed  to 
law  and  principles  of  equity,  so  long  as  they  think  it  equity. 
That  question  is  well  deserving  of  very  careful  consideration,  and 
far  more  elaborate  argument  than  it  was  necessary  to  address  to 
us  in  this  case.  It  is  only  because  the  Master  of  the  Bolls  seems 
to  suggest  it  might  be  that  the  appellant  should  go  to  the  Local 
Government  Board,  that  I  do  not  pronounce  a  definite  opinion 
upon  it  in  this  case.  I  see  no  reason  in  the  case  of  Hesketh  v. 
Atherton  (4)  to  doubt  that  this  objection  might  have  been  enter- 


(1)  11  Q.  B.  D.  291. 

(2)  Ante,  p.  30. 


(3)  10  Q.  B.  D.  309. 

(4)  Law  Hep.  9  Q.  B.  4. 
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tained  by  the  magistrates.    Their  decision  must  be  set  aside,  and       1886 
the  case  must  go  back  to  them  to  review  their  determination.  Eocles 

V. 
WiRRAL 

A.  L.  Smith,  J.    This  is  not  like  the  case  of  a  rate  laid  by      Bubal 

Sanitary 
the  justices  having  only  the  ministerial  duty  of  enforcing  it,  by  authority. 

signing  a  distress  warrant.  I  think  ss.  150,  257  and  269,  taken 
together  form  a  code  by  which  the  frontager  is  summoned,  and 
is  to  be  heard,  and  if  dissatisfied  with  the  order  of  the  justices  he 
may  go  to  quarter  sessions  by  way  of  appeal.  The  question  arises, 
is  he  entitled  to  say  that  he  is  not  liable  to  pay  anything?  It  is 
truly  said  that  if  the  apportionment  was  made,  and  he  did  not 
think  fit  to  demand  arbitration  or  appeal  to  the  Local  Govern- 
ment Board,  and  the  locus  is  a  ^'street"  within  s.  150,  he  is 
precluded,  and  cannot  dispute  the  apportionment  before  justices, 
because  by  s.  257,  "  When  such  expenses  have  been  settled  and 
apportioned  by  the  surveyor  of  the  local  authority  as  payable  by 
such  owner,  such  apportionment  shall  be  binding  and  conclusive 
on  such  owner,  unless  within  three  months  .  .  . ''  he  shall  by 
written  notice  dispute  the  same.  It  only  makes  the  apportion- 
ment binding.  But  the  appellant  says,  "  I  do  not  dispute  the 
apportionment,  but  contend  that  you  the  local  authority  had  no 
right  to  execute  this  work,  and  call  on  me  to  contribute."  The 
question  is  whether  he  can  take  this  point  before  the  justices.  I 
think  that  he  can.  It  seems  to  me  that  on  the  true  construction 
of  the  statute,  it  is  competent  to  the  frontager,  when  summoned, 
to  say  **  You  have  no  right  to  execute  this  work  and  call  on  ine 
to  reimburse  you,  because  I  am  not  a  frontager,  or  it  was  not 
a  *  street,'  or  it  was  *  repairable  by  the  inhabitants  at  large.* " 
But  it  is  said  that  he  ought  to  have  appealed  to  the  Local 
Gk)vemment  Board.  I  am  not  going  to  decide  whether  he  could 
or  could  not  have  done  so.  That  may  be  a  matter  well  open  to 
argument,  and  I  do  not  think  it  is  concluded  by  the  judgment  of 
Lord  Esher  in  the  Penarth  Case  (1)  ;  nor  do  I  decide  whether  the 
appellant  might  have  gone  to  arbitration.  I  am  of  opinion  that 
on  the  construction  of  s.  150  he  had  a  right  to  object  before  the 
justices  that  he  was  not  liable.  The  expenses  recoverable  must 
be  **  expenses  for  the  repayment  whereof  the  owner  of  the  premises 

(1)  10  Q.  B.  D.  309. 
Vol.  XVn.  I  2 
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is  Blade  liable  under  this  Act,"  s.  257.  Surely  it  is  for  the  local 
authoritj  to  make  out  that  they  aie  expenses  for  which  he  was- 
liable  under  this  Act.  I  think  the  justices  were  wrong,  and 
this  case  must  go  back  to  them  to  entertain  the  question. 


Appeal  allowed. 


Solicitors  for  appellant :  Clare  &  McMaster. 
Solicitor  for  respondents :  Thompson. 


J.  B. 


March  22.       Ik  be  an  Abhitbatiok  between  MACKENZIE  and  THE  ASCOT  GAS 
COMPANY. 

Local  Government  ActB^Arhitration— Public  Health  Act,  1875  (38  <t  39  Viet. 
c.  65) — Power  to  enlarge  Time  for  making  Award — Common  Law  Proce- 
dure Acty  1854  (17  &  18  Vict,  c.  125),  «.  15. 

The  Court  cannot  enlarge  the  time  for  making  an  award  under  the  Publia 
Health  Act,  1876  (38  &  39  Vict.  c.  55),  beyond  the  period  limited  in  s.  180. 

Motion  to  enlarge  the  time  for  making  an  award. 

The  Ascot  District  Gas  Act,  1882  (45  &  46  Vict.  c.  cUL,  s.  26)^ 
proyided  that  in  the  event  of  gasworks  being  erected  on  certain 
lands,  the  gas  company  should  make  proper  compensation  to 
owners  and  occupiers  of  dwelling-houses  within  300  yards  of  the 
gasworks  for  damage  sustained  thereby,  and  that  the  amount  of 
such  compensation  should,  in  case  of  difference,  be  settled  by 
arbitration  in  manner  provided  by  the  Public  Health  Act,  1875. 

A  claim  by  the  plaintiff  under  s.  26  was  duly  referred  to 
arbitrators,  who  appointed  an  umpire.  The  powers  of  the  arbi- 
trators lapsed  on  the  1st  of  January,  1886,  whereupon  the  matters 
in  difference  became  referred  to  the  umpire.  No  award  having- 
been  made  by  the  umpire,  and  as  his  powers  would  expire  on  the 
1st  of  March,  1886,  the  plaintiff  applied  to  the  company  to 
consent  to  an  extension  of  time.  The  company  were  willing  to 
consent,  but  doubted  whether  consent  would  be  of  avail.  The 
plaintiff  therefore  took  out  a  summons  at  chambers  to  enlarge 
the  time  for  making  the  award  by  the  umpire  in  the  arbitration 
until  the  Slst  of  March,  1886. 
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The  snmmons  came  on  for  hearing  befoie  A.  L.  Smith,  J.,  who       1886 

referred  the  case  to  the  Court.  In  bk 

BIackenzh. 

AsquUh,  in  support  of  the  motion.  The  Public  Health  Act, 
1875  (38  &  39  Vict.  c.  55),  which  is  by  s.  179  incorporated  in 
the  special  Act,  by  8.  180,  sub-s.  9,  enacts  that  **  The  time  for 
making  an  award  by  arbitrators  under  this  Act  shall  not  in  any 
case  be  extended  beyond  the  period  of  two  months  from  the  date 
of  the  submission,  and  the  time  for  making  an  award  by  an 
umpire  under  this  Act  shall  not  in  any  case  be  extended  beyond 
the  period  of  two  months  from  the  date  of  the  reference  of  the 
matters  to  him."  No  award  has  been  made  within  the  period 
theie  limited*  But  that  proyision  only  applies  to  extension  of 
time  by  the  arbitrators  or  by  the  umpire,  as  the  case  may  be,  as 
is  shewn  in  the  preceding  sub-s.  (8),  speaking  of  failure  by  arbi- 
trators to  make  their  award  within  such  extended  time  (if  any) 
as  may  have  been  duly  appointed  "  by  them."  The  Court  may 
extend  the  time  under  the  Cpmmon  Law  Procedure  Act,  1854 
(17  &  18  Vict,  c.  125),  s.  15,  whereby  "  it  shall  be  lawful  for  the 
superior  Court  of  which  such  submission  .  •  •  •  is  or  may  be  made 
a  rule  or  order  ....  to  enlarge  the  term  for  making  the  award." 
The  words  ^^such  submission"  include  a  statutory  submission 
under  the  Public  Health  Act.  Kellett  y.  Local  Board  of  Health 
of  Tranmere  (1)  may  seem  a  decision  to  the  contrary.  But  that 
case  arose  on  the  Public  Health  Act,  1848  (11  &  12  Vict.  c.  63), 
and  the  judgment  on  this  point  is  that  only  of  a  single  judge, 
who  does  not  state  reasons,  but  evidently  thought  that  s.  15  of 
the  Common  Law  Procedure  Act,  1854,  applied  only  to  volun- 
tary submissions,  except  submissions  under  the  Common  Law 
Procedure  Act  itself.  If  that  were  the  decision,  it  has  been  over- 
ruled :  In  re  Bare  Valley  By.  Co.  (2),  where  the  time  for  making 
an  award  under  the  Lands  Clauses  Act,  1845,  was  enlarged  by 
the  Court  under  the  Common  Law  Procedure  Act,  1854.  It  is 
true  that  the  words  "  in  any  case,"  which  were  not  in  the  Public 
Health  Act,  1848,  are  inserted  in  the  Act  of  1875,  but  they 
make  no  substantial  difference.  It  was  reasonable  to  limit  the 
arbitrators'  power  of  extending  the  time  that  they  might  not 

(1)  34  L.  J.  (Q.B.)  87.  (2)  Law  Kep.  4  Ch.  65^, 
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^^86  protract  litigation,  but  the  same  reason  does  not  apply  to  pxten- 
Lv  BE_  sion  by  the  Court.  Although  the  parties  have  put  a  limit  to  the 
time  the  Court  may,  in  its  discretion,  at  any  time  under  s.  15  of 
the  Common  Law  Procedure  Act,  1854,  enlarge  it:  Denton  v. 
Strong  (1);  Eussell  on  Arbitration,  6th  ed.,  p.  153;  Lord  v. 
Lee.  (2)  The  consequences  will  be  serious  if  the  time  cannot  be 
enlarged,  as  the  arbitration  is  compulsory.  The  questions  in 
dispute  are  often  intricate,  a  long  and  costly  inquiry  is  necessary, 
yet  if  the  time  runs  out  before  the  arbitrator  can  reasonably  hear 
all  the  matter  and  make  his  award,  the  expense  incurred  is  thrown 
away.  The  respondents  would  consent  to  an  order  for  extension 
of  time,  but  they  doubt  if  their  consent  would  avail. 

Masterman,  for  the  defendant.  Under  the  Public  Health  Act, 
1875  (38  &  39  Vict.  c.  55),  s.  180,  sub-s.  9,  the  time  shall  not  "in 
any  case  "  be  extended. 

Grove,  J.  By  the  true  rule  of  construction  of  Acts  of  Par- 
liament we  must  give  the  words  used  in  them  their  plain  mean- 
ing unless  the  context  would  render  such  construction  manifestly 
absurd.  It  would  not  be  manifestly  absurd  in  the  .Act  saying 
that  the  time  for  making  an  award  should  not  be  extended,  parti- 
cularly in  arbitrations  of  this  kind,  which  it  is  to  the  interest  of 
all  parties  to  have  summarily  decided.  Therefore,  the  words  may 
be  read  in  their  ordinary  meaning,  and  this  meaning  is  clear.^  The 
Act  could  easily  have  said  the  arbitrator  shall  have  power  only 
to  extend  the  time  for  two  months.  But  the  words  of  the  section 
are  general  and  impersonal ;  "  the  time  for  making  an  award  by 
arbitration  under  this  Act  shall  not  in  any  case  be  extended 
beyond  the  period  of  two  months  from  the  date  of  the  submission." 
Can  it  be  said  this  means  that  the  arbitrators  shall  not  extend 
the  time  beyond  two  months,  but  that  the  Courts  may  enlarge 
it  as  they  think  fit  ?  Those  words  would  have  to  be  interpolated. 
But  the  section  goes  on,  "  And  the  time  for  making  an  award  by 
an  umpire  under  this  Act  shall  not  in  any  case  be  extended 
beyond  the  period  of  two  months  from  the  date  of  the  reference 
of  the  matters  to  him." 

The  plaintiff  seeks  to  insert  the  words  '^  unless  the  Court  or  a 

(1)  Law  Rep.  9  Q.  B.  117.  (2)  Law  Rep.  3  Q.  B.  404. 
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judge  should  think  fit."    The  Act  was  passed  many  years  after  the       1886 
Common  Law  Procedure  Act,  1854,  and  is  applied  to  a  different       ig^ 
subject  and  different  class  of  arbitrations.    What  other  words  M-^ckenzib. 
more  emphatic  could  the  Act  have  used  if  finality  was  intended 
than  those  which  are  used  ? 

Stephen,  J.  I  am  of  the  same  opinion.  I  do  not  think  we 
can  make  small  amendments  of  Acts  of  Parliament  by  construing 
them  against  their  natural  sense.  The  natural  sense  of  these 
words  seems  to  be  that  stated  by  my  Brother  Grove.  The 
strongest  case  cited  to  induce  us  to  explain  them  away  is  that  in 
the  Court  of  Appeal,  which  decided  that  s.  15  of  the  Common 
Law  Procedure  Act,  1854,  applied  to  arbitrations  under  the 
Lands  Clauses  Act,  1848.  The  distinction  between  that  Act  and 
the  Public  Health  Act  is  obvious.  The  one  was  some  years  before 
and  the  other  was  twenty  years  after  the  Common  Law  Procedure 
Act,  and  the  language  is  more  emphatic.  So  I  am  obliged  to 
agree  with  my  Brother  Grove  that  this  application  must  be 
refused. 

Application  refused. 

Solicitors  for  plaintiff :  Hughes^  Hooker ^  Buttanshaw,  &  Thrmder. 
Solicitors  for  defendant :  Blake,  Snow,  &  Nephew. 

J.R. 
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1886  BROCKLEHURST  v.  THE  MANCHESTER,  BURY,  ROCHDALE,  AND 

Apnl  3.  OLDHAM  STEAM  TRAMWAYS  COMPANY. 

Tramway-— LiahUityfcn' Accident-— Tramtvays  Act,  1870  (33  &  34  Vict,  c.  78) — 

'' Act  or  default:' 

The  General  Tramways  Act,  1870  (33  &  34  Vict.  c.  78),  regulating  tramway 
companies  authorized  by  statute  to  use  tramcars  in  the  public  streets,  enacts 
by  8. 55  that "  The  promoters  or  lessees,  as  the  case  may  be,  shall  be  answerable 
for  all  accident,  damages,  and  injuries  happening  through  their  act  or  default, 
or  through  the  act  or  default  of  any  person  in  their  employment,  by  reason  or 
in  consequence  of  any  of  their  works  or  carriages.  .  ." : — 

Heldf  that  s.  55  applies  only  to  a  wrongful  act  or  default,  and  does  not  make 
the  promoters  or  lessees  answerable  for  mere  accident  caused  without  negligence 
by  their  use  of  tramcars. 


Special  case  stated  on  appeal  from  the  Oldham  County 
Court. 

This  was  an  action  brought  to  recover  the  sum  of  21,  IDs.  for 
damages  sustained  by  the  plaintiff  in  consequence  of  his  horse, 
harness,  and  trap  haying  been  run  into  by  a  tramcar  engine 
belonging  to  the  defendants,  a  steam  tramway  company,  working 
(under  parliamentary  powers)  certain  tramways  in  the  borough 
of  Oldham,  and  in  the  suburbs  thereof,  and  it  was  upon  one  of 
such  tramways  that  the  accident  in  question  happened. 

The  plaintiff  sought  to  recover  damages  for  injury  to  his  horse, 
which  was  thrown  down  in  the  highway  by  the  steam-engine  of 
the  defendants  drawing  their  tramcar.  The  driver  of  the  engine 
first  saw  the  horse,  which  was  being  driven  by  the  plaintiff  in  a 
two-wheel  trap,  coming  towards  him  at  a  distance  of  about  fifteen 
yards,  but  did  not  hear  the  plaintiff  shout  to  him,  and  conse- 
quently did  not  slacken  speed  until  he  was  within  two  or  three 
yards  of  the  trap,  when  the  horse  being  frightened  became 
unmanageable,  and  backed  across  the  tram-rails  and  was  thrown 
down  and  hurt  by  the  engine  before  it  was  possible  to  bring  it  to 
a  complete  stand.  Under  these  circumstances  the  county  court 
judge  found  that  neither  the  plaintiff  nor  the  defendants'  servants 
were  guilty  of  any  negligence,  and  that  horses  otherwise  quiet 
were  liable  to  be  frightened  by  this  and  other  similar  engines  of 
the  defendants,  and  could  not  safely  be  driven  past  them,  and 
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that  this  caused  the  accident.  He  took  time  to  look  at  the  pro- 
visions of  the  General  Tramways  Act,  1870  (33  &  34  Vict.  c.  78), 
to  which  the  defendants'  special  Act  was  subject,  and  which  by 


1886 


Bbooels- 

HUR8T 

V. 

B.  55  enacts  "  that  the  promoters  shall  be  answerable  for  all  acci-  Manchestbb, 
,  ,  ,...,  .,  11.  -lA,     Bury,  Boch- 

dent,  damages,  and  mjunes  happening  through  their  act  or  default    daub  and 

Oldham 

Steam 

Tsamwats 

OOMPANT. 


•  *  •  .  by  reason  or  in  consequence  of  any  of  their  works  Or  car- 
riages," and  held  that  the  word  "  act "  could  not  be  construed  to 
mean  wrongful  act,  and  that  the  plaintiff  was  entitled  to  judgment 
for  the  amount  of  damages  claimed  in  the  plaint  with  costs. 

The  question  for  the  opinion  of  the  Court  was  whether  the 
.above  judgment  was  right. 


O.  8.  Batoer,  for  the  appellants.  By  the  Manchester,  Bury, 
4uid  Bochdale  Tramways  (Extension)  Order,  1882,  confirmed  in 
45  &  46  Vict.  c.  ci.,  the  construction  of  the  defendants*  tramway 
was  authorized,  and  by  s.  2,  "  The  Tramways  Act,  1870,"  was  in- 
corporated with  the  Order,  and  s.  55  of  that  Act,  rendering  the 
promoters  or  lessees  answerable  for  "  all  accident,  damages,  and 
injuries  happening  through  their  act  or  default,"  is  but  a  parlia- 
mentary recognition  of  the  principle  of  The  King  v.  Pease  (1),  and 
Qeddia  v.  Proprietors  of  Bann  Reservoir  (2),  that  statutory  powers 
to  do  acts  which  would  otherwise  be  a  nuisance  do  not  relieye 
those  who  exercise  such  powers  from  the  obligation  of  doing 
80  with  due  care.  But  it  is  evident  from  its  place  in  "mis- 
'CeUaneous  clauses,"  and  the  terms  used,  that  s.  55  refers  to 
wrongful  acts  or  defaults  only,  and  could  not  have  been  intended 
to  render  the  company  absolutely  liable  for  mere  accidents 
happening  from  their  lawful  use  of  the  tramway.  The  Act  is  to 
facilitate  the  working  of  tramways,  but  the  effect  of  s.  55,  if  it 
bore  the  construction  put  upon  it  by  the  county  court  judge, 
would  be  to  impede  the  working  of  them,  and  that  section  would 
render  nugatory  the  rest  of  the  Act.  It  was  passed  before  steam 
was  applied  to  street  tramways.  The  words  "  works  or  carriages  " 
relate  to  animal  traction.  If  they  were  intended  to  apply  to 
steam  traction,  the  word  "  engines  "  would  have  been  used. 

The  cases  of  J<mes  v.  Festiniog  By.  Co.  (3)  and  Powell  v.  Fall  (4) 


(1)  4  B.  &  Ad.  30. 
<2)  3  App.  Caa.  4:3a 


(3)  Law  Rep.  3  Q.  B.  733. 

(4)  5  Q.  B.  D.  697. 
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are  distinguishable^  for  there  the  damage  was  done  by  the  use  of 
traction  engines  under  the  Locomotiye  Acts,  which  expressly 
declared  that  nothing  therein  should  authorize  the  use  of  an 


Brockle- 

BURST 

V, 

Makchbster,  engine  so  as  to  cause  a  public  or  private  nuisance. 
The  respondent  did  not  appear. 


BoRY,  Roch- 
dale AND 
Oldham 
Steam 
Tbamwats 

OOMPANT. 


Dekman,  J.  We  are  unable  to  support  the  ruling  of  the 
county  court  judge.  I  see  nothing  in  the  s.  55  itself  to  lead  us 
to  such  a  conclusion  as  that  companies,  which  are  authorized 
to  run  their  yehicles  by  Parliament,  should  be  liable  for  acts 
which  are  not  imputable  in  any  way  of  blame  to  themselves  or 
their  servants. 

The  section  says  that ''  the  promoters  or  lessees,  as  the  case 
may  be,  shall  be  answerable,"  &c.  I  think  the  object  of  this 
clause,  which  is  one  of  a  number  headed  "  Miscellaneous,"  was  to 
determine  who  shall  be  liable  when  there  is  liability,  and  not  to 
increase  the  liability  of  the  company  or  promoters  or  lessees 
beyond  what  would  exist  in  the  absence  of  such  a  clause.  They 
shall  be  answerable  "  for  all  accident,  damages,  and  injuries  hap- 
pening through  their  act  or  default,  or  through  the  act  or  default 
of  any  person  in  their  employment  by  reason  or  in  consequence 
of  any  of  their  works  or  carriages."  It  appears  to  me  that 
"  accident,  damages,  and  injuries  happening  through  their  act  or 
default"  must  be  confined  to  accidents,  damages,  and  injuries 
which  happen  through  some  wrongful  act  of  theirs,  either  in  the 
nature  of  an  act  of  commission  or  an  act  of  omission,  or  default, 
which  is  an  act  of  omission ;  and  that  is  the  real  distinction 
which  is  to  be  drawn  between  those  two  words.  "  By  reason  or 
in  consequence  of  any  of  their  works  or  carriages," — that  is,  if 
either  in  laying  down  the  tramways,  of  through  any  of  the  works, 
by  an  act  of  omission  or  commission,  an  accident  happens,  the 
promoters  or  lessees  shall  be  answerable,  and  if  in  consequence 
of  the  legal  user  of  the  highway  some  wrongful  act  is  done  or 
neglect  takes  place,  such  as  neglect  to  scotch  a  wheel,  &c.,  and 
an  accident  happens  through  that,  an  action  shall  lie ;  but  there 
is  nothing  in  this  Act  to  bring  about  such  a  result  as  that  a 
company  using  their  carriages  on  the  tramway,  which  is  autho- 
rized by  Parliament,  and  having  carriages  properly  constructed,^ 
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and  as  to  which  there  is  no  act  or  omission  which  makes  them       isse 
nnsoitable  for  use,  and  worked  by  servants  guilty  of  no  negli-    bbocklk-^ 
gence,  shall  be  answerable  for  a  pure  accident — not  caused  by      ^^"^ 
any  wrongful  act  or  default.     Nothing  in  the  cases  cited  applies  Manchester, 
to  this  case.     They  are  distinguishable,  and  we  ought  not  to    dale,  and" 
extend  decisions  on  totally  diflferent  Acts  in  favour  of  a  case  such     ^^^^ 
as  this.    The  tramway  is  authorized,  the  carriages  used  on  it    Tramways 
are  lawful,  there  is  no  negligence  in  the  user  of  the  tramway  or 
in  the  construction  of  the  line,  a  horse,  unfortimately  overtimid, 
is  frightened  by  the  tramcar,  there  is  no  opportunity  of  stopping 
it  at  the  moment ;  neither  party  is  to  blame.    Under  these  cir- 
cumstances we  cannot  hold  that  any  such  right  of  action  exists 
as  that  which  was  thought  to  exist,  and  therefore  this  appeal 
must  be  allowed. 


Wills,  J.  I  am  of  the  same  opinion.  Notwithstanding  that 
we  have  had  an  argument  on  only  one  side,  I  am  unable  to 
entertain  any  serious  doubt,  for  it  seems  to  me  that  the  con- 
struction put  on  s.  55  by  my  Brother  Denman  is  the  only  reason- 
able construction  that  can  be  put  on  it,  and  that  of  the  learned 
county  court  judge  would  put  the  company  in  a  considerably 
worse  position  than  if  their  tramway  were  imauthorized.  If  there 
were  no  Act  an  action  brought  against  them  could  not  succeed 
unless  the  plaintiff  shewed  that  what  they  had  done  amounted 
to  a  nuisance,  or  that  there  was  some  negligence.  But  here,  if 
the  county  court  judge  was  right  they  have  a  far  wider  liability 
and  of  a  totally  different  kind,  for  it  would  be  impossible  to 
define  the  limit  of  it,  and  what  pure  accidents — ^for  there  are  pure 
accidents — the  company  might  not  be  made  liable  for. 


Solicitors :  Webb  dt  TempUton. 


Appeal  aUowed. 


J.  R. 
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1886  WEBLIN  v.  BALLARD. 

3farcfe22.  faster  and  8ervani-'Negltgence--Employer8  LiaUlity  Act,  1880  (43  &  44  Vid. 
c.  42) — What  Defences  open  to  an  Employer  when  sued  under  the  Act^~ 
Contributory  Negligence, 

An  employer,  when  sued  under  the  Employers  Liability  Act,  1880,  for 
personal  injury  to  a  workman  caused  by  any  of  the  matters  mentioned  in  s.  1 
.of  the  Act,  cannot  avail  himself  of  the  defence  that  the  Injury  was  caused  by 
the  negligence  of  a  fellow  servant  or  that  the  workman  had  contracted  to  take 
upon  himself  the  risks  incident  to  the  employment ;  but  he  may  avail  himself 
of  the  defence  of  contributory  negligence  on  the  part  of  the  workman,  and  also, 
under  s.  2,  sub-s.  3,  of  his  failure  to  give  notice  of  the  defect  or  negligence 
which  caused  the  injury. 

Upon  an  appeal  from  the  judgment  of  a  county  court  awarding  compensation 
under  the  Act,  the  High  Court  is  not  entitled  to  consider  whether  the  findings 
are  such  as  the  High  Court  would  have  arrived  at;  but  can  only  consider 
whether  or  not  there  was  reasonable  evidence  to  support  them. 

The  deceased  was  employed  as  fireman  at  the  defendant's  brewery.  In  the 
engine-room,  at  some  distance  from  the  floor,  was  a  valve  to  turn  on  steam 
to  a  donkey-engine.  This  valve  was  only  reached  by  means  of  a  ladder  placed 
against  a  lower  pipe,  but,  by  reason  of  a  bend  in  the  last-mentioned  pipe,  the 
ladder  (though  in  itself  perfect),  being  without  hooks  or  stays,  was  unsafe 
for  the  purpose  for  which  it  was  used.  The  defendant  had  himself  seen  the 
ladder  so  used.  The  deceased  was  found  dead  in  the  engine-room,  having  been 
apparently  killed  by  the  ladder  slipping  while  he  was  upon  it.  In  an  action  by 
his  personal  representative  imder  the  Employers  Liability  Act,  the  county 
court  judge  found  that  there  was  a  defect  in  the  condition  of  the  plant  within 
the  meaning  of  s.  1,  sub-s.  1,  of  the  Act,  and  that,  although  the  deceased  knew 
of  the  defect,  he  was  excused  from  informing  the  defendant  of  it,  because  he 
was  aware  that  the  latter  knew  of  it : — 

Bddy  that  this  finding  was  warranted  by  the  evidence,  and  that  contributory 
negligence  on  the  part  of  the  deceased  was  not  necessarily  proved  by  the  mere 
fact  that  he  knew  that  the  work  was  of  itself  dangerous. 

Action  by  the  plaintiff,  as  widow  of  WiUiam  WebUn,  under 
the  Employers  Liability  Act,  1880  (43  &  44  Vict.  c.  42),  to  recover 
damages  for  the  loss  of  her  husband,  whose  death  was  aUeged  to 
have  been  caused  by  reason  of  "  a  defect  in  the  condition  of  the 
ways,  works,  machinery,  or  plant  connected  with  or  used  in  the 
business  of  the  employer,"  the  defendant. 

At  the  trial  in  the  Brentford  county  court,  without  a  jury,  it 
appeared  that  the  deceased  was  employed  as  fireman  at  the  de- 
fendant's brewery.    There  were  two  pipes  near  the  ceiling  of  the 
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•engine-house ;  in  one  of  them  was  a  yalye  by  means  of  which  isse 
isteam  was  communicated  to  a  donkey-engine.  To  reach  this  ^^^ 
valve  an  ordinary  ladder  was  used.  This  ladder  (when  used  for 
this  purpose)  was  placed  against  the  lower  steam-pipe :  but,  by 
reason  of  a  bend  in  the  pipe,  the  ladder  did  not  rest  upon  it 
securely.  The  ladder  had  been  so  used  for  about  two  years.  The 
ladder  had  no  hooks  or  stays  whereby  it  could  be  steadied. 

On  the  18th  of  September,  1884,  the  deceased  was  found  lying 
dead  in  the  boiler-room,  and  the  ladder  was  then  standing  edge- 
ways or  sideways.  There  was  no  direct  evidence  as  to  how  he 
•came  by  his  death,  but  the  plaintifiTs  case  was  that  it  was  caused 
by  the  ladder  slipping  while  the  deceased  was  upon  it,  and  that 
in  his  £bJ1  his  head  struck  against  the  fly-wheel. 

The  judge,  after  twice  viewing  the  premises,  gave  a  verdict  for 
the  plaintiff  for  156Z.,  saying  that  he  came  to  the  conclusion, 
^m  the  evidence  and  the  probabilities  of  H^e  case,  that  the 
ladder,  placed  as  it  usually  was  by  the  workmen  to  turn  the 
steam  on  or  off  the  donkey-engine,  ''was  manifestly  a  most 
dangerous  method  of  getting  at  the  upper  valve,  and  therefore 
an  unsafe  way  or  portion  of  the  defendant's  plant,  and  for  which 
the  defendant  and  his  manager,  who  were  constantly  on  the 
premises,  must  be  held  responsible." 

Dec.  12, 1885.  Ftnlai/,  Q.a  {Forrest  Fulton,  with  him),  obtained 
a  role  nisi  to  enter  judgment  for  the  defendant,  or  for  a  new  trial 
on  the  grounds,  that  there  was  no  evidence  of  a  defect  in  the 
plant  for  which  the  defendant  could  be  liable  under  the  Act ; 
that  the  accident  arose  from  the  improper  use  of  the  plant ;  and 
that  the  deceased  was,  upon  the  'facts,  guilty  of  contributory 
negligence. 

March  16,  19,  1886.  MIntyre,  Q.C,  and  Mebhsimer,  shewed 
cause,  and 

Jdf,  Q.C.  Forrest  Fulton,  and  Marshall  Hall,  were  heard  in 
support  of  the  rule. 

The  nature  of  the  arguments  is  stated  in  the  judgment. 

Cur.  adv.  vult. 
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1886  March  22,  1886.    The  judgment  of  the  Court  (Mathew  and 

y^^jjs     -^-  ^'  Smith,  JJ.)  was  delivered  by 

Ballabd.  ^'  I^-  Smith,  J.  A  point  of  very  general  application  is  raised  in 
this  case,  viz.  what  defences  are  now  open  to  a  master  when  sued 
by  a  workman  under  the  Employers  Liability  Act,  1880  (43  &  44 
Yict.  c.  42).  To  determine  this,  it  is  necessary  to  bear  in  mind 
how  the  law  stood  prior  to  the  passing  of  the  Act. 

A  servant  might  have  sought  redress  from  his  master  for  per- 
sonal injuries,  subject  to  any  defence  the  master  might  set  up,  in 
the  following  cases, — (a),  for  injuries  sustained  by  the  servant 
by  reason  of  the  negligence  of  the  master  himseK, — (&),  for 
injuries  sustained  by  reason  of  the  negligence  of  a  servant  acting 
within  the  scope  of  the  master's  employment, — (o),  for  injuries 
sustained  by  reason  of  the  master  having  riegligently  provided 
defective  or  dangerous  implements  or  materials. 

To  these  causes  of  action  the  master  might  have  set  up, 
amongst  others,  the  following  defences, — traverse  of  the  negli^- 
gence,  and  contributory  negligence  on  the  part  of  the  plaintifiT. 
These  defences  the  master  had  irrespective  of  the  fact  of  his  being 
master  and  the  plaintiff  being  his  servant.  The  master,  however, 
had  also,  in  addition  to  the  above-mentioned  defences,  two  other 
defences  arising  from  the  relative  position  of  servant  to  master, 
and  peculiar  thereto.  He  had  the  defence  of  what  we  may  term 
for  brevity  the  defence  of  "  common  employment."  He  had  also 
the  defence  that  the  servant  had  contracted  to  take  upon  himself 
the  known  risks  attendant  upon  the  employment.  As  to  this  last 
defence,  see  per  Lush,  J.,  in  Brooks  v.  Courtney  (1) ;  and  see 
Ortffiths  V.  Oidlow  (2),  and  Holmes  v.  Clarke.  (3) 

In  what  way,  then,  has  the  Employers  Liability  Act,  1880^ 
affected  the  position  of  the  master  when  sued  by  a  workman 
under  the  provisions  of  that  Act  ?  By  s.  1  it  is  enacted  that, 
where  personal  injury  is  caused  to  a  workman,  the  workman  shall 
be  at  liberty  to  sue  his  employer  for  the  five  matters  designated 
in  that  section,  as  qualified  by  the  2nd  section ;  and  that  in  such 
actions  the  workman  shall  have  the  same  rights  of  compensation 

(1)  20  L.  T.  440.  30  L.  J.  (Ex.)  135;  31  L.  J.  (Ex.) 

(2)  3  H.  &  N.  648.  356 ;  9  L.  T.  (N.S.)  178. 

(3)  6H.&N.349;  7H.&N.937; 


A.  L.  Smith,  J. 
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and  remedies  against  the  employer  as  if  the  workman  had  not       1886 
been  a  workman  of  nor  in  the  service  of  the  employer,  nor      Webun 
engaged  in  his.work.  BalLrd. 

What  is  the  meaning  of  this  ?  In  our  judgment,  it  means 
that  the  workman,  when  he  sues  his  master  under  the  provisions 
of  the  Act  for  any  of  the  five  matters  designated  in  it,  shall  be 
in  the  position  of  one  of  the  public  suing,  and  shall  not  be  in  the 
position  a  servant  theretofore  was  when  he  sued  his  master:  in 
other  words,  that  the  master  shall  have  all  the  defences  he  thereto- 
fore had  against  any  one  of  the  public  suing  him,  bat  shall  not  have 
the  special  defences  he  theretofore  had  when  sued  by  his  servant. 

What,  then,  is  the  result  ?  It  is  this,  that  the  defence  of  con- 
tributory negligence  is  still  left  to  the  employer,  but  the  defence 
of  common  employment  and  also  the  defence  that  the  servant 
had  contracted  to  take  upon  himself  the  known  risks  attending 
upon  the  engagement  are  taken  away  from  him  when  sued  by 
a  workman  under  the  Act.  We  agree  to  what  was  said  by 
A,  L.  Smith,  J.,  in  the  case  of  Stuart  v.  Evana  (1) ;  and  we  agree 
in  what  the  late  Mr.  Justice  Watkin  Williams  and  our  Brother 
Gave  also  therein  said  as  to  the  defence  of  contributory  negligence 
still  being  preserved  to  the  master  when  sued  by  a  workman" 
imder  the  Act. 

In  our  judgment,  however,  the  legislature,  whilst  taking  from 
the  employer  the  two  defences  above  mentioned,  has  given  him  a 
statutory  defence  under  s.  2,  subs.  3,  which  theretofore  did  not  exist. 
It  is  this : — The  employer,  when  sued  for  a  defect  in  the  ways, 
plant,  or  machinery,  may  set  up  that  the  servant  knew  of  the 
defect  and  did  not  communicate  it  to  him,  the  employer,  or 
to  some  other  person  superior  to  himself  in  the  service  of  the 
employer.  This,  if  proved,  would  avail  the  employer  as  a  defence ; 
and  the  only  excuse  which  the  workman  would  have  for  not  com- 
municating the  known  defect  would  be  to  establish  that  he  was 
aware  that  the  employer  knew  of  it.  The  legislature  has  thus 
taken  from  the  employer  two  defences,  and  given  him  another. 
This,  in  our  judgment,  is  the  true  effect  of  the  Employers  Lia- 
bility Act,  1880.  We  now  apply  this  to  the  case  in  hand. 
(1)  49  L.  T.  (N.S.)  138. 


A.  L.  Smith,  J. 
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1886  The  leamisd  county  court  judge  gave  judgment  for  the  plain- 

WiBLiN  tiff  for  156/.  He  found  that  there  was  a  defect  in  the  oondition  of 
BaiIard.  *^®  ^^7^  ^^  plant  within  the  meaning  of  s.  1,  sub-s.  1,  as  qualified 
by  s.  2,  stib-s.  3^  of  the  Act.  He  found  that,  although  the  deceased 
knew  of  the  defect,  he  was  excused  from  informing  the  defendant 
of  it,  because  he,  the  deceased,  was  aware  that  the  defendant  knew 
of  it.  He  did  not  find  that  the  deceased  was  guilty  of  contributory 
negligence. 

Against  these  findings  a  rule  was  obtained  to  shew  cause  why 
the  judgment  should  not  be  entered  for  the  defendant,  or  a  new 
trial  had,  on  the  grounds, — (a),  that  there  was  no  evidence  of  a 
defect  in  the  plant, — (b),  that  the  accident  arose  from  the  im- 
proper use  of  the  plant, — (c),  that,  upon  the  facts,  the  deceased 
was  guilty  of  contributory  negligence.  The  second  and  third 
grounds  are  practically  the  same. 

Against  this  rule  cause  was  shewn  before  my  Brother  Mathew 
and  myself  a  few  days  since.  It  should  be  borne  in  mind  that, 
this  being  an  appeal  £rom  the  county  court,  we  are  not  entitled 
to  consider  whether  the  findings  of  the  learned  county  court 
judge  are  such  as  we  should  ourselves  have  found.  The  sole  point 
open  to  us  upon  appeal  is  on  any  question  of  law,  and,  as  such, 
if  there  is  any  evidence  (by  which  we  mean  reasonable  evidence) 
to  support  the  judge's  findings.  If  there  be,  then  the  findings  are 
absolute. 

As  to  the  point, — as  to  the  defect  in  the  ways  or  plant, — ^it 
was  argued  that,  inasmuch  as  the  ladder  was  of  itself  perfect^ 
and  as  there  was  nothing  amiss  with  the  pipe  against  which  it 
leant,  therefore  as  a  matter  of  law  there  could  be  no  defect  in  the 
ways  or  plant  within  the  meaning  of  the  section.  We  do  not 
agree  with  this.  In  JTesAje  v.  Samuehon  (1),  Lord  Coleridge,  0. J., 
upon  this  section  said :  ^^  The  question  is  whether  the  fact  that 
the  machine  was  unfit  for  the  purpose  for  which  U  was  afpHai 
constitutes  a  defect  in  its  condition  within  43  &  44  Vict.  c.  42. 
The  question  really  almost  answers  itself.  If  it  was  not  in  a 
proper  condition  for  the  purpose  for  which  it  was  applied,  there 
was  a  defect  in  its  condition  within  the  meaning  of  the  Aoi.** 

(1)  12  Q.  B.  D.  30. 


A.  L.  Smith,  J. 
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Thifl  judgment  of  Lord  Coleridge  was  cited  and  approved,  in  the       1886 
Court  of  Appeal,  in  Oripps  v.  Judge.  (1)  Wiblik 

There  manifestly  was  evidence  in  this  case  that  the  ladder    baiIard. 
(being  without  hooks  or  stays)  used  as  it  was  upon  the  crooked 
pipe,  was  not  in  a  proper  condition  for  the  purpose  for  which  it 
was  used,  and  that  therefore  there  was  evidence  of  a  defect  in  the 
condition  of  the  ways  or  plant. 

It  was  next  argued,  that,  as  a  matter  of  law,  upon  the  £a.cts 
proved  and  stated  by  the  judge,  the  deceased  was  guilty  of  con- 
tributory negligence.  The  facts  proved  and  stated  by  the  judge, 
who  had  twice  viewed  the  place,  to  use  the  judge's  own  words, 
were  as  follows : — "  The  use  of  the  ladder  appeared  by  the  evi- 
dence to  have  been  so  manifestly  dangerous  that  every  one  who 
saw  the  ladder  so  used  must  have  been  aware  of  the  danger." 
This,  it  was  argued  by  the  defendant,  proved  th^t  the  deceased 
had  been  guilty  of  contributory  negligence. 

We  do  not  agree.  The  mere  fact  that  the  deceased  knew  that 
the  work  was  manifestly  dangerous  of  itself  does  not  constitute 
contributory  negligence.  If  it  had  been  shewn  that  the  deceased 
had  used  that  which  was  dangerous  in  a  negligent  manner,  that 
would  have  been  contributory  negligence.  But  this  certainly  was 
not  proved :  see  Holmes  v.  Clarke  (2)  as  to  this. 

In  our  judgment,  the  real  defence  which  the  defendant  had 
upon  the  facts  proved,  was,  the  defence  that  the  deceased  had 
contracted  to  take  upon  himself  the  known  risks  attending  the 
engagement :  but,  as  above  pointed  out,  that  defence  in  an  action 
like  the  present  is  not  now  left  to  the  master.  In  our  judgment, 
the  defence  of  contributory  negligence  was  not  as  a  matter  of  law 
established  by  the  evidence  given. 

Lastly,  it  was  argued  that  the  statutory  defence  under  s.  2, 
sub-s.  3,  was  made  out,  because  it  had  not  been  shewn  that  the 
deceased  was  aware  that  the  employer  knew  of  the  defect,  and 
that  therefore  the  deceased  was  not  excused  from  giving  the 
information  required  by  that  sub-section.  All  we  can  say  upon 
this,  is,  that  there  was  evidence  upon  which  the  learned  county 
court  judge  could,  if  he  had  been  so  minded,  find  that  the 

(1)  13  Q.  B.  b.  583.  30  L.  J.  (Ex.)  135;  31  L.  J.  (Ex.) 

(2)  6  EL  &  N.349;  7  H.&  N.  937;      366;  9  L.  T.  (N.S)  78. 
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1886        plaintiff  was  aware  that  the  defendant  knew  of  the  defect  he  has 


Wkblin     so  found,  and  we  cannot,  for  the  reason  above  given,  interfere 
Ballabd.    with  that  finding. 

This  rule  must  therefore  be  discharged,  with  costs. 

EiUe  discharged. 
Solicitors  for  plaintiff:  Field  &  Dagg. 
Solicitors  for  defendant :  O.  H.  K.  dt  O.  A.  Fisher. 

J.  S. 


March  30. 


[IN  THE  COURT  OF  APPEAL.] 

BRYANT,  POWIS  &  BRYANT  (Limited)  v.  READING. 
E.  C.  READING,  Claimant. 

Practice — Interpleader — Jurisdiction  of  Master — Summary  Decision — Appeal 
to  Judge  at  Chambers — Appeal  to  Court  of  Appeal — Order  LIV.,rr,  12, 21 ; 
OrderLVIL,rr,8,lh 

On  an  interpleader  summons  at  chambers  the  master  decided,  at  the  request 
of  one  of  the  parties,  and  having  regard  to  the  value  of  the  subject-matter  in 
dispute,  to  dispose  of  the  claims  in  a  summary  manner,  and  he  adjourned  the 
summons  for  the  production  of  evidence.  The  claimant  objected  that  it  was  a 
case  for  an  issue,  and  appealed  to  a  judge  at  chambers,  who  dismissed  the  appeal 
on  the  ground  that  the  decision  of  the  master  was  final.  An  appeal  from  the 
judge  at  chambers  to  the  Divisional  Court  was  dismissed.  On  appeal  to  the 
Court  of  Appeal : — 

ITeldy  that  the  decision  of  the  master  was  a  summary  decision  within  Order 
LVIL,  r.  8,  and  that  therefore  Waterhouse  v.  Gilbert  (15  Q.  B.  D.  569)  applied, 
and  the  Court  of  Appeal  could  not  entertain  the  appeal. 

QucerCj  whether  under  Order  LIY.,  r.  21,  all  decisions  of  a  master,  including 
a  decision  in  a  summary  way  in  interpleader,  are  not  the  subject  of  appeal  to  a 
judge  at  chambers. 

Appeal  from  an  order  of  the  Qneen's  Bench  Division  dismis- 
sing an  appeal  from  Field,  J.,  at  chambers. 

The  plaintijffs  recovered  judgment  in  the  action  for  a  sum  of 
36Z.  and  costs,  and  execution  was  issued  and  certain  furniture 
seized  by  the  sheriff.  This  being  claimed  by  the  wife  of  the 
defendant,  the  sheriff  took  out  an  interpleader  summons,  which 
came  on  for  hearing  before  a  master.  The  plaintiffs*  solicitors 
asked  the  master,  having  regard  to  the  amount  in  dispute,  to 
dispose  of  the  matter  in  a  summary  way  under  Order  LVIL, 
T.  8,  and  he  decided  to  do  so,  and  adjourned  the  summons  to 
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enable  the  parties  to  produce  evidence.     Before  the  hearing  of       1886 
the  adjourned  summons  the  claimant  appealed  to  Field,  J.,  at      Bryant 
chambers  against  the  refusal  of  the  master  to  order  an  issue  and     headtno 
his  decision  to  dispose  of  the  merits  of  the  claims  and  decide 
the  same  in  a  summary  manner.     Field,  J.,  made  no  order, 
being  of  opinion  that  the  decision  of  the  master  was  final.    The 
claimant  appealed  to  a  Diyisional  Court,  consisting  of  Grove  and 
Stephen,  JJ.,  who  dismissed  the  appeal.      The  claimant  then 
brought  this  appeal. 

Bonsey,  for  the  claimant.  It  is  not  alleged  on  behalf  of  the 
claimant  that  there  is  any  appeal  from  an  order  of  a  master  made 
in  a  summary  way  in  interpleader;  but  before  the  master  can 
dispose  of  such  a  matter  summarily  he  must  decide  that  it  is  a 
proper  case  to  be  so  treated.  Against  this  decision  of  the  master 
there  is  an  appeal.  The  master  has  given  no  decision  on  the 
merits,  but  has  decided  that  it  is  a  fit  case  for  him  to  hear  on  the 
merits,  contrary  to  the  contention  of  the  claimant,  who  desires  to 
have  an  issue  and  has  appealed  to  the  judge  to  overrule  the 
master  on  this  point.  WcUerhotise  v.  OUbert  (1)  does  not  apply 
because  there  has  been  no  decision  of  a  Court  or  judge  which,  by 
statute,  is  final.  The  learned  judge  at  chambers  acted  on  the 
rule  laid  down  by  himseK  in  Westerman  v.  Bees  (2),  but  that 
decision  is  only  applicable  to  the  case  of  a  final  decision  by  the 
master  on  the  merits.  Even  if  this  were  such  a  decision  it  would 
be  the  subject  of  appeal  to  a  judge,  as  in  the  case  of  costs,  which 
are  in  the  final  discretion  of  a  Court  or  judge,  where  the  decision 
of  a  master  or  district  registrar  is  nevertheless  subject  to  appeal : 
Foster  v.  Edwards.  (3) 

Oore,  for  the  plainti&.  The  determination  of  the  master  to 
hear  the  matter  is  a  step  towards  disposing  of  it  in  a  summary 
way.  His  disposing  of  the  matter  cannot  be  split  up  into  two 
parts,  the  one  a  determination  to  hear  the  matter,  and  the  other 
the  determination  of  the  matter  itself.  Under  these  circumstances 
Waterhouse  v.  Gilbert  (1)  shews  that  there  is  no  appeal  to  this 
Court  from  the  decision  of  the  Queen's  Bench  Division. 

Bonsey^  in  reply. 

(1)  15  Q.  B.  D.  569.  (2)  W.  N.  1883,  p.  228. 

(3)  48  L.  J.  (Q.B.)  767. 
Vol.  XVIL  K  2 
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1886  LoBD  EsHER,  M.E.    In  this  case  an  interpleader  summons  was 

Bryant  taken  out  by  the  sheriflf  and  heard  before  a  master,  who  decided 
not  to  direct  an  issue  but  to  himself  hear  and  determine  the 
case  summarily,  and  he  adjourned  the  hearing  of  the  summons 
for  the  purpose  of  giving  time  to  the  parties  to  get  the  evidence 
which  should  be  brought  before  him.  From  this  decision  of  the 
master  there  was  an  appeal  to  Field,  J.,  at  chambers,  who  decided 
that  the  appeal  did  not  lie.  An  appeal  was  then  taken  to  the 
Divisional  Court,  who  held  that  there  was  no  appeal  from  the 
master,  and  thereupon  there  is  an  appeal  to  this  Court  One 
point  which  seemed  to  be  raised  was  whether  there  was  an  ap- 
peal from  the  master  to  the  judge  at  chambers.  This  depends 
on  the  interpretation  of  two  rules,  8  and  11,  of  Order  LVII.^ 
and  two  rules,  12  and  21,  of  Order  LIV.  Order  LVIL,  r.  8,  is 
this :  "  The  Court  or  a  judge  may,  with  the  consent  of  both 
claimants  or  at  the  request  of  any  claimant,  if,  having  regard  to 
the  value  of  the  subject-matter  in  dispute,  it  seems  desirable  to 
do  so,  dispose  of  the  merits  of  their  claims,  and  decide  the  same  in 
a  summary  manner  and  on  such  terms  as  may  be  just,"  and  rule  11 
of  the  same  order  declares  when  such  a  decision  is  to  be  finaL 
Now,  it  is  argued  that,  inasmuch  as  by  Order  LIV.,  r.  12,  the 
master  has  the  authority  and  jurisdiction  of  a  judge  at  chambers, 
interpleader  not  being  one  of  the  matters  excepted  in  the  rule^ 
his  decision,  like  that  of  the  Court  or  a  judge,  is  not  open  to 
appeal.  I  think  this  argument  may  well  be  contested  on  the 
ground  that  the  order  which  deals  with  the  decision  of  a  Court  or 
judge  and  makes  that  decision  final  and  conclusive,  does  not 
apply  to  the  decision  of  a  master.  Order  LIV.,  rule  12,  gives 
the  master  the  authority  and  jurisdiction  of  a  judge  in  such  case^ 
but  that  does  not  make  his  decision  that  of  a  Court  or  a  judge, 
while  rule  21  of  the  same  order  is  explicit  that  any  person  affected 
by  any  order  or  decision  of  a  master  may  appeal  therefrom  to  a 
judge  at  chambers.  Now,  when  we  examine  into  the  matter,  we 
see  that  Order  LIV.,  r.  12,  is  nearly  a  reproduction  of  the  rules 
made  under  the  Judges'  Chambers  (Despatch  of  Business)  Act, 
1867  (30  &  31  Vict.  c.  68).  (1)  That  Act  has  been  repealed  and 
its  place  taken  by  Order  LIV.,  and  rule  21  of  that  order  is  the 
(1)  See  rules  of  Michaelmas  Term,  1867. 
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same  in  effect  as  s.  4  of  the  Act,  and  the  distinction  between  the  1886 
orders  of  a  Conrt  or  a  judge,  and  those  of  a  master,  is  preserved.  bryaot 
In  Foster  v.  Edwards  (1)  it  was  decided  that  s.  49  of  the  Judi-  re/^ing. 
cature  Act,  1873,  which  deals  with  appeals  against  orders  iJ^8^®  loj^^^mjl 
in  certain  cases  by  the  High  Conrt  of  Justice  or  any  judge 
thereof,  did  not  include  orders  made  by  a  district  registrar  or 
master.  It  is  not,  as  it  seems  to  me,  open  to  me  to  give  a  judg- 
ment on  this  point,  because  of  the  conclusion  I  have  arrived  at 
on  the  other  point,  but  I  think  it  will  require  consideration 
whether  the  argument  as  I  have  stated  it  does  not  shew  that 
there  was  an  appeal  from  the  master's  decision  to  the  judge  at 
chambers.  The  second  point  is  whether  there  is  any  appeal  to 
this  Court,  and,  as  to  that,  Waterhouse  v.  Oilbert  (2)  seems  to  me 
a  distinct  authority  that  in  respect  of  any  summary  decision  in 
interpleader  no  appeal  lies  to  this  Court.  But  then  comes  the 
further  question  whether  this  case  is  an  appeal  from  an  order  on 
an  interpleader  summons  in  the  nature  of  a  summary  decision. 
With  regard  to  that,  I  think  the  attempted  distinction  is  too 
fine,  and  that  we  cannot  say  that  while  the  final  decision  of  the 
master  on  the  merits  would  be  a  summary  decision,  the  step 
towards  it  taken  by  him  when  he  determined  that  it  was  a  proper 
case  for  the  exercise  of  his  jurisdiction  was  not  also  a  summary 
decision.  I  think  for  these  reasons  we  cannot  entertain  this 
appeal. 

LiNDLET,  L. J.  I  do  not  see  how,  consistently  with  Waterhouse 
T.  Oilbert  (2),  we  can  entertain  this  appeal,  for  I  cannot  doubt 
that  the  decision  of  the  master  to  adjudicate  on  the  matter  was 
a  summary  decision  so  as  to  come  within  the  ruling  of  that  case. 
As  to  the  other  point  raised,  I  must  say,  though  not  by  way  of 
a  decision  on  the  matter,  that  I  think,  on  the  true  construction 
of  the  rules,  the  decision  of  the  master  was  not  a  decision  of 
a  Court  or  judge  so  as  to  preclude  an  appeal  to  a  judge  at 
chambers. 

Lopes,  L.J.  I  also  think  the  appeal  should  be  dismissed. 
Order  LIY.,  r.  12,  gives  jurisdiction  to  a  master  in  such  a  case  as 

(1)  48  L.  J.  (Q.B.)  767.  (2)  15  Q.  B.  D.  569. 


Lopes,  L.  J. 
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1886  the  present,  and  rule  21  of  the  same  order  would,  if  we  stopped 
3jjYAirr  there,  clearly  give  a  right  of  appeal  from  the  decision  of  the 
*•  ^  master.  In  my  opinion  this  is  not  affected  by  an  order  dealing 
with  the  decision  of  a  Court  or  judge,  which  does  not  in  any  way 
refer  to  a  master.  If,  therefore,  the  point  were  open  to  decision, 
I  should  say  that,  taking  the  rules  and  orders  together,  the 
argument  could  not  be  resisted  that  there  was  in  this  case  an 
appeal  from  the  master  to  a  judge  at  chambers.  I  think,  how- 
ever, that  we  cannot  entertain  the  appeal,  as  the  case  of  Water- 
house  V.  Gilbert  (1)  shews  that  in  such  a  case  there  is  no  appeal  to 
this  Court. 

ppeal  dismissed.  (2) 

Solicitor  for  claimant :  A.  G.  Bitten. 

Solicitors  for  plaintiffs :  BompaSy  Bischoff,  Bodgson  &  Coxe^ 

A.M. 


April  19.  NEWMAN  akd  Others,  Appellants;  JONES,  Respondent. 

Licensing  AcU — Club — Selling  without  Licence — Unauthorized  Sale  by  Steward 
—LiahUity  of  Trustees^-6  Geo.  4,  c.  81,  «.  26 ;  4  <fc  5  Wm.  4,  c.  85,  «.  17 ; 
23  Vict.  c.  27,  8.  19. 

The  appellants,  who  were  trustees  and  members  of  the  managing  committee 
of  a  club,  were  convicted  under  the  Licensing  Acts  for  selling  liquor  without  a 
proper  license  to  persons  not  members  of  the  club.  It  appeared  that  the  liquor 
was  sold  in  the  club  premises  by  the  steward  of  the  club,  who  in  selling  it 
acted  contrary  to  the  orders  of  the  appellants,  and  without  their  knowledge  or 
assent.  The  money  which  he  received  for  the  liquor  was  paid  by  him  to  the 
accoimt  of  the  club : — 

Held,  that  the  conviction  was  wrong,  for  the  appellants  were  not,  under  the 
circumstances,  responsible  for  the  act  of  the  steward. 

Case  stated  by  justices  of  Beacontree  under  20  &  21  Vict, 
c.  43,  and  42  &  43  Vict.  c.  49. 

At  a  petty  sessions  held  at  Stratford  on  the  25th  of  July,  1885, 
four  informations  were  preferred  against  the  appellants  by  the  re- 
spondent, an  officer  of  inland  revenue, — 1.  for  having,  as  trustees 
of  the  Cyprus  Workman's  Club  and  Institute,  on  the  I2th  of 
March,  1885,  retailed  certain  spirits,  to  wit,  one  gill  of  brandy, 
(1)  15  Q.  B.  D.  569.  (2)  See  Webb  v.  Shaw,  16  Q.  B.  D.  658. 
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withont  having  in  force  such  a  licence  as  was  required  by  23  Vict.       1886 
c.  27,  s.  19, — 2*  for  having  oti  the  17th  of  March,  1885,  sold  one     Newmak 
pint  of  beer  by  retail,  to  be  drunk  and  consumed  in  and  upon      jo^ 
their  premises,  without  having  an  excise  licence  under  4  &  5 
Wm.  4,  c.  85, 8. 17,-3.  for  having  on  the  12th  of  March,  1885,  sold 
certain  wine,  to  wit,  one  gill  of  port,  without  having  a  proper 
licence, — 4.  for  having  on  the  17th  of  March,  1885,  dealt  in  and 
sold  certain  tobacco,  to  wit,  two  cigars,  without  having  a  licence 
as  required  by  6  Geo.  4,  c.  81,  s.  26.     The  justices  convicted  the 
appellants  of  each  of  the  above-mentioned  offences,  and  adjudged 
them  to  pay  the  several  penalties  of  25Z.,  lOZ.,  lOZ.,  and  25Z.,  and 
costs,  and  in  default  of  sufficient  distress,  awarded  imprisonment 
for  the  several  terms  of  two  calendar  months,  one  calendar  month, 
one  calendar  month,  and  two  calendar  months  respectively. 

Upon  the  hearing,  the  justices  found  as  facts,  that  the  Cyprus 
Workman's  Club  and  Institute  was  registered  as  a  working 
man's  club  under  the  Friendly  Societies  Act,  1875  (1) ;  and  it 
was  admitted  that  the  appellants  were  trustees  of  the  club  (one  c^ 
them  being  also  the  treasurer),  who  according  to  the  rules  of  the 
club  were  admitted  to  the  meetings  of  the  committee  of  manage* 
ment,  and  to  take  part  in  the  proceedings  thereof  and  vote  on 
any  question  under  discussion ;  that  the  appellants  as  such  trustees 
held  office  permanently  until  death,  resignation,  or  refusal ;  that 
they  were  removable  only  by  three-fourths  of  the  members  present 
at  a  special  general  meeting ;  that  the  secretary  received  all  sub- 
scriptions and  other  moneys,  and  handed  the  same  over  to  the 
treasurer ;  that  the  treasurer  was  responsible  for  such  moneys  as 
were  paid  to  him  by  the  secretary  or  by  any  person  on  account  of 
the  society ;  that  he  rendered  his  cash-account  quarterly ;  that 
Leach  (one  of  the  appellants)  was  the  landlord  of  the  premises,. 
and  that  the  treasurer  paid  rent  to  him ;  that  the  club  was  under 
the  management  of  a  committee,  but  there  was  no  evidence,  nor 
was  it  shewn  by  the  rules,  how  such  committee  was  appointed  ; 
that  the  steward  or  manager  of  the  club  was  employed  by  the 
committee  and  paid  by  the  trustees,  and  that  he  had  orders  from 
the  trustees  and  committee  not  to  serve  any  one  but  members 
and  affiliated  members ;  that  an  affiliated  member  is  an  associate 
(1)  38  &  39  Vict.  c.  60. 
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1886        of  the  Working  Men's  Union  Club,  and  that  it  was  the  oonunon 

Newmax     practice  to  allow  affiliated  members  to  introduce  members ;  and 

^'        that  some  kind  of  notice  as  to  supply  of  liquor  was  posted  up  in 

the  cluby  but  there  was  no  evidence  of  the  contents  of  the 

notice. 

The  justices  found  that,  on  the  12th  of  March,  1885,  John 
O'Connell,  an  excise  officer,  who  was  not  a  member  or  affiliated 
member,  visited  the  club  with  an  affiliated  member  (Musto),  and 
ordered  and  was  served  with  brandy,  for  which  O'Coimell  paid 
Sd.;  that,  on  the  same  occasion,  O'Coimell  ordered  port  wine, 
beer,  and  brandy,  which  was  served  by  the  manager  or  steward, 
and  for  which  he  paid  Is,  6d. ;  that,  on  the  17th  of  March,  O'Con- 
nell  again  visited  the  club  with  Musto  and  one  Jones  (who  was 
not  a  member),  and  paid  a  member  of  the  club,  and  also  a  member 
who  was  acting  in  the  absence  of  the  steward,  for  port  wine, 
whisky,  beer,  and  cigars  at  different  times;  and  that  he  also  paid 
the  member  acting  for  the  steward  for  whisky  and  cigars  which 
he  brought  away  from  the  club. 

It  was  contended  for  the  appellants  that  they  were  not  liable 
for  the  act  of  the  steward  or  manager  in  selling  the  ezciseable 
articles,  inasmuch  as  he  was  not  their  servant,  but  the  servant  of 
the  committee  of  management;  and  that,  even  if  he  were  the 
servant  of  the  appellants,  he  was  acting  not  in  obedience  to  but 
in  defiance  of  the  orders  he  had  received, — ^the  principle  of  law 
being  that  a  master  is  not  responsible  for  the  criminal  acts  of  his 
servant,  unless  he  authorizes  it  or  becomes  an  accessory  after  the 
fact.    The  case  of  Condy  v.  Le  Coeq  (1)  was  cited. 

The  justices — ^being  of  opinion  that  the  trustees,  as  legal  owners 
of  the  property  of  the  club,  and  as  actual  members  of  the  com- 
mittee, taking  a  part  in  the  proceedings  thereof,  and  voting  on 
any  question,  were  responsible  for  the  acts  of  the  steward  or 
manager  or  any  person  acting  for  him,  although  such  acts  were 
in  direct  disobedience  of  the  orders  of  the  committee  and  of  the 
trustees  and  were  done  without  their  knowledge  or  assent,  and  in 
direct  violation  of  the  rules  of  the  club— gave  their  decision 
4)gainst  the  appellants. 

The  question  for  the  opinion  of  the  Court  was,  whether  under 
(1)  13  Q.  B.  D.  207. 
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the  aboye  circnmstances  the  appellants  as  trustees  of  the  club       188G 
were  liable  for  the  acts  of  their  servants  and  delegates  in  selling     Newman:  " 
the  exciseaUe  articles.  j^^;^ 

The  case  was  argued  on  the  7th  and  8th  of  April,  1886,  by 
Blachtodl,  for  the  appellants,  and  JB.  S.  WriglUy  for  the  respondent. 
The  argument  sufficiently  appears  in  the  judgment. 

Out.  adv.  vtilt. 

1886.  April  19.  The  judgment  of  the  Court  (Mathew  and 
Smith,  J  J.),  was  delivered  by 

A.  L.  Smith,  J.  In  this  case,  Thomas  Jones,  one  of  Her  Majesty's 
officers  of  inland  revenue,  preferred  against  the  appellants  four 
informations, — first,  for  having,  as  trustees  of  the  Cyprus  Work- 
man's Club  and  Institute,  on  the  12th  of  March,  1885,  retaile<i 
one  gill  of  brandy  without  having  a  licencci  contrary  to  the  pro* 
visions  of  23  Vict.  c.  27,  s.  19, — secondly,  for  having,  as  trustees 
as  aforesaid,  on  the  17th  of  March,  1885,  sold  one  pint  of  beer  by 
retail,  without  having  an  excise  licence,  contrary  to  the  previa 
sions  of  4  &  5  Wm.  4,  c.  85,  s.  17, — ^thirdly,  for  having,  as  trustees 
as  aforesaid,  sold  a  gill  of  port  wine,  contrary  to  the  statute  in 
that  behalf, — fourthly,  for  having,  as  trustees  as  aforesaid,  sold 
two  cigars  without  having  a  licence,  contrary  to  the  provisions  of 
6  Geo.  4,  c.  81,  s.  26.  The  justices  convicted  the  appellants  in 
the  several  penalties  of  25Z.,  lOZ.,  lOZ.,  and  25Z.  and  costs,  and  in 
default  of  payment  adjudged  distress  for  payment,  and,  in  default 
of  sufficient  distress,  imprisonment  for  the  several  terms  of  two 
months,  one  month,  one  month,  and  two  months  respectively. 

The  material  point  raised  by  the  justices  in  the  case  submitted 
to  us  is  this : — Even  assuming  (about  which  hereafter)  that  the 
relation  of  master  and  servant  or  principal  and  agent  existed 
between  the  appellants  and  the  steward  of  the  club,  who  was  the 
person  who  actually  sold  the  articles  in  question  to  other  than 
members  or  affiliated  members  of  the  club,  can  the  appellants  be 
convicted  when  they  proved,  as  they  did  in  the  present  case  to 
the  satisfaction  of  the  justices,  that  the  steward,  in  selling  the 
articles  as  and  where  he  did,  acted  in  direct  contravention  of  the 
bona  fide  orders  given  by  the  appellants,  and  in  direct  violation 
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1886  of  the  rules  of  the  club,  and  without  the  knowledge  or  assent 
Newman  direct  or  indirect  of  the  appellants  thereto.  Such,  however,  was 
JoxEs.  *^®  contention  of  the  Crown. 
jl.  lTs^ui  j  ^*  certainly  sounded  to  us  as  novel ;  but  it  was  insisted  that 
such  was  the  effect  of  the  statutes ;  and  it  was  said  that  there 
were  authorities  in  favour  of  the  contention.  It  becomes,  there- 
fore, necessary  for  us  to  examine  them.  It  was  very  frankly 
admitted  by  Mr.' Wright,  on  behalf  of  the  Crown,  that,  I  if  the 
proceeding  in  hand  had  been  a  prosecution  for  a  crime,  the  pro- 
secution  could  not  be  maintained :  but  he  said  that  the  statutes 
in  question  did  not  constitute  the  selling  of  the  articles  a  crime, 
but  only  prohibited  their  sale  by  a  penalty  enforceable  by  dis- 
tress and  subsequent  imprisonment  in  default  of  distress ;  and 
that  the  conviction  could  be  upheld.  He  said  that  the  statutes 
above-mentioned  enacted  that  **  every  person  who  should  sell 
liquors  or  cigars  without  a  licence  was  liable  to  the  penalties 
therein  prescribed.'*  So  far  he  is  correct.  He  then  said  that  it 
was  immaterial  whether  the  appellants  knew  or  did  not  know 
whether  the  articles  were  being  sold,  if  sold  they  were  by  one 
who  stood  in  the  relation  of  servant  or  agent  to  the  appellants  ; 
and  he  said  that  the  authorities  covered  that  proposition.  That, 
however,  is  not  the  question  now  to  be  determined.  The  ques- 
tion is,  whether  a  master  or  principal  is  liable  when  the  servant 
or  agent  sells  in  direct  contravention  of  the  bona  fide  orders 
^iven,  and  without  the  knowledge  or  assent  direct  or  indirect 
of  the  master  or  principal.  The  following  were  the  cases 
cited : — 

In  the  first  place,  he  gave  us  the  case,  in  1824,  o{  Bex  ▼. 
Marsh  (1),  where  it  was  held  that,  in  an  information  under  the 
5  Anne,  c.  14,  s.  2,  against  a  carrier  for  having  game  in  his 
possession  as  carrier,  it  was  not  necessary  to  prove  that  the 
carrier  had  the  game  in  his  possession  knowingly;  and  therefore, 
he  argued,  it  was  not  necessary  to  establish  in  the  present  case 
that  the  appellants  knew  that  the  steward  was  making  the  sales. 
In  our  judgment  all  that  was  decided  in  that  case  was,  that,  upon 
proof  given  that  the  carrier  had  the  game  in  his  possession,  a 
prima  facie  case  was  made  out,  and  that  it  lay  upon  him  to  rebut 

(1)  2  B.  &  C.  717. 


A.  L.  Soiiib,  J. 
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that  case,  which  he  could  do  by  establishing  that  the  game  was        1886 
not  put  into  his  waggon  with  his  assent  or  was  put  in  contrary  to     Kewuak  ~ 
his  orders.    This  case,  as  it  appears  to  us,  instead  of  establishing       jq^es. 
that  for  which  it  was  cited,  shews  how  a  prima  facie  case  may  be 
rebutted,  as  rebutted  it  was  in  the  case  in  hand. 

The  next  case  cited  was  that  of  Attorney  Qeneral  y.  Siddon  (1), 
in  the  year  1830,  in  which  it  was  held  that  a  master  was  liable 
for  penalties  under  the  Smuggling  Act  (2)  for  the  illegal  act  of 
his  servant  in  concealing  smuggled  goods,  the  master  being 
absent  at  the  time  when  the  act  was  done.  The  judgment  of 
the  Court  proceeded  upon  the  ground,  as  stated  by  Alexander,  C.B., 
"  that  whatever  a  servant  does  in  the  course  of  the  employment 
with  which  he  is  intrusted,  and  as  part  of  it,  is  the  master's  act." 
**  The  legal  presumption  is  so,"  says  the  Chief  Baron,  "  unless  the 
contrary  be  shewn."  In  the  present  case,  it  was  shewn  that  the 
appellants  did  not  authorize  the  acts  of  the  steward,  and  the  case 
therefore  is  no  authority  for  the  proposition  put  forward,  but  is  a 
cogent  authority  against  it. 

The  next  case  was  that  otJDavies  v.  Harvey  (3),  where  it  had 
been  held  that  a  guardian  of  the  poor  was  properly  convicted 
for  furnishing  for  his  profit  goods  to  be  given  in  parochial  relief, 
although  he  had  no  knowledge  that  the  goods  were  to  be  given 
in  parochial  relief.  This  case  was  decided  upon  the  ground  that, 
although  the  defendant  did  not  know  for  what  purpose  the  goods 
were  required,  yet  that  his  partner  did,  and  that  the  goods  were 
supplied  by  the  partner  within  the  scope  of  the  partnership 
authority,  for  the  profit  of  both  partners.  This  case  does  not 
help  the  Crown ;  for,  in  the  present  case,  the  articles  were 
manifestly  sold  beyond  and  without  the  scope  of  the  authority 
given. 

The  case  of  Mullins  v  Collins  (4)  was  next  cited.  In  that  case 
it  was  held  that  a  licensed  victualler  was  liable  to  be  convicted 
under  35  &  36  Vict.  c.  94,  s.  16,  for  the  act  of  his  servant  know- 
ingly supplying  liquor  to  a  constable  on  duty.  All  that  this 
case  decided  was  that  a  licensed  victualler  was  liable  for  the  act 
of  his  servant  within  the  scope  of  his  employment :  but  it  is  no 

(1)  1  Cr.  &  J.  220 ;  1  Tyrwh.  41.  (3)  Law  Rep.  9  Q.  B.  433. 

(2)  67  Geo.  3,  c.  123,  8. 13.  (4)  Law  Rep.  9  Q.  B.  292. 
ToL.  XVIL                                         L  2 
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^^^    _  authority  whatever  for  the  liability  of  the  master  for  the  act  of 
Nkwman     his  servant  outside  the  authority  given. 

J0NI8.  It  was  then  urged  that  the  case  of  Condy  v.  Le  Goeq  (1)  having 

A.  L.  Smith,  J.  held  that  the  master  under  the  same  statute  was  liable  even 
though  neither  master  nor  servant  knew  that  the  constable  was 
on  duty,  that  therefore  it  was  an  authority  on  behalf  of  the 
Crown.  It  was  upon  this  case,  as  we  are  informed,  that  the 
justices  to  a  great  extent  relied  when  they  convicted  the  appel- 
lants. We  cannot  follow  their  ratio  decidendi.  Even  assuming 
that  the  case  was  not  decided  upon  the  special  wording  of  s.  16 
of  35  &  36  Vict.  0.  94,  which  it  was,  how  does  the  fact  of  neither 
master  nor  servant  knowing  thiEit  the  constable  was  on  duty  estab- 
lish that  the  master  is  liable  where  a  servant  acts  in  direct  con- 
travention of  the  orders  given  ?    It  does  nothing  of  the  kind. 

The  above  were  the  authorities  alleged  to  cover  the  Crown's 
contention,  in  this  case.    It  is  manifest  that  they  do  not. 

As  to  the  point  urged,  that  the  money  taken  by  the  steward 
for  the  articles  sold  went  into  the  coffers  of  the  club,  and  not 
into  the  steward's  pocket,  we  say  that  that  would  have  been  an 
in^edient  for  the  justices  to  take  into  their  consideration,  when 
determining  whether  the  steward,  when  he  sold,  was  acting  in 
reality  in  contravention  of  the  orders  given.  But,  inasmuch  as 
the  justices  have  determined,  upon  the  facts  proved  before  them, 
that  the  steward  had  orders  from  the  appellants  not  to  serve  any 
one  but  members  and  affiliated  members  of  the  club,  and  that 
they  were  bontl  fide  orders,  and  that  he  transgressed  them>  and  sis 
they  convicted  the  appellants  because  they  were  legal  owners  of 
the  property  of  the  dub  and  members  of  the  committee,  this 
point  is  of  no  avail  to  the  Crown. 

We  give  no  judgment  upon  the  point  as  to  whether  the  steward 
was  servant  or  agent  of  the  appellants ;  for  it  is  not  material  now 
to  do  so.  We  give  judgment  for  the  appellants  with  costs ;  and 
the -conviction  must  be  quashed. 

.   Cwvietian  quaeh^. 

Solicitor  for  appellants :  JS.  Newman. 
>  Solicitor  i(xt  the  Crown :  Solicitor  for  Inland  Bevewae. 

(1)  13  Q.  B.  D.  207. 

J.  S. 
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LEA  V.  FACET.  Igge 

Local  Government  Acts^-Fuhlic  EeuWi  Act,  1875  (38  cfe   39  Vict  c.  55),  ss,  5,      ^P^^* 
10, 12,  264,  341 — Improvement  Commissioners — Urban  Sanitary  Authority 
— Notice  of  Action — Act  "  done  under  the  provisions  of  this  Act " — dPenaUy. 

The  effect  of  the  Public  Health  Act,  1875,  which  makes  improvement  com- 
missioners imder  local  Acts  urban  sanitary  authorities,  is  to  reconHtitute  them, 
as  new  bodies  under  the  Act,  vesting  in  them  as  snch  new  bodies  the  powers 
given  by  the  local  Acts  as  well  as  those  given  by  the  Public  Health  Act :  and 
such  commissioners  in  subsequently  doing  any  act  in  the  exercise  of  the  powers 
originally  conferred  by  their  local  Acts  are  acting  under  the  Public  Health  Act, 
1875;  and  consequently  ate  entitled  in  respect  of  suchaet  to  ony  piHitection 
or  privilege  given  by  that  Act  to  members  of  local  authorities  acting  under 
its  provisions. 

AoTiON  to  recover  a  penalty  of  hOL  alleged  to  have  been 
incurred  by  the  defendant  under  ss.  0  and  15  of  the  Gommts* 
sioners  Clauses  Act,  1847^  by  acting  as  a  member  of  the  Board  of 
Improvement  Commissioners  for  Abergavenny,  under  certain  local 
Acts,  when  disqualified  from  so  acting  by  reason  of  his  being  con- 
cerned in  a  contract  made  by  the  commissioners  under  the 
authority  of  such  Acts. 

The  defence  among  other  things  alleged  that- the  defendant 
had  not  received  a  notice  of  action  as  required  by  s.  264  of  the 
Public.  Health  Act,  1875,  and  also  ijhat  the  plaintiff  had  not 
obtained  the  consent  of  the  Attorney-General  •  to  the  action'  as 
required  by  the  iPublic  Health  (Members^and  OflBcers)  Act,  1885. 
The  facts  as  they  appeared  at  the  trial  before  Wills,  J.,  without  a 
jury,  were  so  far  as  material  to  this  report  as  follows : — 

By  certain  local  Acts  with  which  the' Commissioners  Glauses 
Act,  1847,  was  incorporated^  a  board  of  improvement  commis- 
sioners was  constituted  for  the  Improvement  Act  district  of 
Abergavenny,  which  board  became  by  virtue  of  the  Public  Health 
Act  the  urban  sanitary  authority  within  such  district.  •  The  de- 
fendant was  £L  member  of  such  board,  and  had  acted  as  such  by 
voting  for  the  imposition  of  an  improvement  Act'disttidt  rate. 
The  rate  was  headed, "  an  assessment  to  a  rate  for  general  purposes 
upon  the  improvement  Act  district  of  Abergavenny,  in  the  county 
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1886        of  Monmouth,  made,  &c.,  to  pay  charges  and  expenses  incurred 
Li][       by  the  Abergavenny  Improvement  Commissioners,  for  the  three 

Facet  months  ending  on  the  30th  of  September,  1885,  by  virtue  of  the 
Abergavenny  Improvement  Acts,  1854,  1860,  and  1871,  and  the 
Towns  Improvement  Clauses  Act,  1847,  or  one  or  more  of  the 
said  Acts."  The  expenses  to  meet  which  the  rate  was  made,  as 
shewn  by  the  estimate  prepared  previously  to  the  making  of  it, 
were  some  of  them  expenses  authorized  to  be  incurred  by  the  local 
Acts  only,  some  of  them  expenses  authorized  by  both  the  local 
Acts  and  the  Public  Health  Act,  1875,  and  some  of  them  expenses 
authorized  by  the  Public  Health  Act,  1875,  only. 

It  was  alleged  by  the  plaintiff  that  the  defendant  when  so  acting 
as  commissioner  was  disqualified  by  reason  of  his  being  the  lessee 
from  the  commissioners  of  certain  premises,  and  that  he  had  there- 
fore incurred  a  penalty  under  the  provisions  of  ss.  9  and  15  of  the 
Commissioners  Clauses  Act,  1847.  It  was  contended  for  the 
defendant  that  under  the  circumstances  of  the  case  there  was  no 
disqualification;  but  it  is  unnecessary  to  state  the  facts  with 
regard  to  that  point,  as  it  will  be  seen  from  the  judgment  that  the 
decision  proceeded  on  the  assumption  that  the  penalty  had  been 
incurred,  and  that  the  sole  question  dealt  with  was  whether  the 
restrictions  imposed  on  actions  against  members  of  urban  sanitary 
authorities  by  the  Public  Health  Act,  1875,  applied  or  not  to  acts 
done  by  a  member  of  a  board  of  improvement  commissioners, 
being  an  urban  sanitary  authority,  in  the  exercise  of  the  powers 
of  the  local  Acts.  The  defendant  had  not  received  any  notice 
of  action,  nor  had  leave  to  bring  the  action  been  obtained  from 
the  Attorney-General. 

Baniy  and  Daniell,  for  the  plaintiff.  The  defendant  was  not 
entitled  to  notice  of  action  under  the  Public  Health  Act ;  nor 
was  the  consent  of  the  Attorney-General  to  the  action  necessary. 
The  defendant  was  clearly  acting  as  one  of  the  improvement  com- 
missioners, not  under  the  provisions  of  the  Public  Health  Act, 
but  under  the  provisions  of  the  local  Acts,  At  any  rate  he  was 
acting  under  the  local  Acts,  if  not  acting  under  them  exclusively. 
The  rate  purported  to  be  made  under  and  was  made  in  part  at 
least  for  the  purposes  of  the  local  Acts.    The  operation  of  the 
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Public  Health  Act,  1875,  is  not  to  destroy  the  previously  existing  1886 
IK)wers,  capacities,  and  functions  of  the  improvement  commis-  l^ 
sioners,  nor  to  merge  their  entity  in  a  new  body.  They  remain 
the  same  body,  although  they  are  made  the  urban  sanitary  autho- 
rity, and  as  such  receive  new  powers ;  the  powers  and  capacities 
conferred  on  them  by  the  Public  Health  Act  are  in  addition  to 
and  not  in  substitution  for  their  previously  existing  powers  and 
capacities.  If  the  defendant  was  acting  under  the  local  Acts  as  a 
member  of  the  old  body  of  commissioners  constituted  by  such 
Acts,  he  is  not  entitled  to  the  protection  given  by  the  provisions 
of  the  Public  Health  Act,  which  only  extend  to  acts  done  under 
that  Act.  He  may  have  been  acting  under  the  Public  Health 
Act  in  making  the  rate,  but  he  was  clearly  also  acting  under  the 
local  Acts.  [The  sections  of  the  Public  Health  Act,  1875,  cited 
and  relied  on  in  the  arguments  appear  from  the  judgment.] 

A.  T.  Lawrence^  and  JJ.  Cunningham  Olen,  for  the  defendant. 
The  effect  of  the  Public  Health  Act,  1875,  is  to  give  a  new  status 
to  the  previously  existing  board  of  commissioners  and  create 
them  afresh  as  the  urban  sanitary  authority  of  the  district,  preserv- 
ing to  them  as  such  newly  constituted  authority  the  same  powers 
as  they  formerly  had  in  their  previous  condition  of  existence,  and 
giving  them  likewise  the  powers  of  the  Public  Health  Acts. 
The  contention  for  the  plaintiff  involves  the  proposition  that  the 
one  body  must  be  looked  at  as  comprising  two  entities,  viz.,  the 
improvement  commissioners  and  the  urban  sanitary  authority, 
and  that  the  act  which  they  do  in  making  such  a  rate  as  this 
must  be  split  up  and  treated  as  done  by  them  partly  in  one 
capacity  and  partly  in  the  other.  It  is  submitted  that  it  is  one 
indivisible  act  done  by  the  urban  sanitary  authority  as  one  body. 
The  opposite  view  would  entail  all  manner  of  difficulties  and 
anomalies  in  the  construction  of  the  Public  Health  Act,  1875, 
and  in  dealing  with  the  functions  of  urban  sanitary  authorities 
under  that  Act.  It  is  therefore  contended  that,  inasmuch  as  the 
board  were  acting  as  the  urban  authority  under  the  Public  Health 
Act,  1875,  in  making  this  rate,  the  act  done  by  the  defendant 
in  respect  of  which  the  penalty  was  alleged  to  have  been  incurred 
was  an  act  done  by  him  under  the  Public  Health  Act,  1875,  and 
consequently  he  was  entitled  to  the  protections  and  privileges 
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1886        given  by  that  Act  to  members  of  a  local  authority  acting  under 
i^        it.    They  cited  Andrews  v.  Mayor  of  Byde.  (1) 

Wills,  J.  It  is  not  disputed  that,  if  the  defendant  who  voted 
for  the  rate  acted  in  so  doing  under  the  powers  of  the  Public 
Health  Act,  1875,  he  was  entitled  to  notice  of  action :  and  the 
question  is  whether  he  was  acting  under  that  Act  or,  indepen- 
dently of  it,  under  the  local  Acts.  It  is,  to  my  mind,  one  of 
considerable  difficulty.  The  Public  Health  Act  has  dealt  with  the 
previously  existing  local  authorities  in  a  fashion  that  is  at  times 
difficult  to  understand.  But  here,  as  in  other  cases,  I  think  that 
it  is  necessary  to  go  to  the  root  of  the  thing,  to  begin  at  the 
beginning,  and  see  exactly  how  it  is  that  the  legislature  proposes 
to  work  out  what  I  may  call  a  kind  of  metaphysical  unification 
of  two  different  entities,  the  one  the  corporation  existing  under 
the  local  Acts,  and  the  other  the  corporation  existing  under  the 
Public  Health  Act.  The  scheme  of  the  Public  Health  Act  by 
s.  5,  appears  to  have  been  to  divide  all  England  into  certain 
districts,  in  each  of  which  there  was  to  be  an  authority  either 
rural  or  urban:  and  each  of  such  districts  was  to  be  subject 
thenceforth  to  the  jurisdiction  of  the  local  authority  established 
by  such  Act  which  was  to  be  invested  with  the  powers  in  the 
Act  mentioned.  Then  came  the  question  what  was  to  be  the 
local  authority  so  invested  with  these  powers.  In  such  a  dis- 
trict as  this  the  new  local  authority,  the  authority  constituted 
by  the  Act,  was  to  be  the  ancient  improvement  commissioners ; 
and  here  arises  what  I  may  call  the  metaphysical  part  of  the 
question,  that  is  whether,  after  this  Act  of  Parliament  has  come 
into  operation,  the  body,  which  was  the  same  body  in  name 
and  in  constitution,  is  to  be  looked  on  as  the  old  body,  invested 
with  additional  powers,  but  still  the  old  body  essentially,  or 
whether  it  is  to  be  regarded  as  a  new  body  under  the  new  Act, 
possessing  all  the  powers  of  the  old  body  but  still  in  its  essence 
a  new  constitution  of  this  Act  of  Parliament.  That  question 
lies  at  the  root  of  the  whole  subject  of  discussion  here.  In  order 
to  determine  that  question,  there  are  three  sections  which  seem 
(1)  Law  Rep.  9  Ex,  302. 
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to  me  to  be  material.  The  first  is  the  10th  section,  which  says  1886 
(in  its  latter  olanses)  that,  where  any  local  Act  is  in  force  within  lea 
the  district  of  an  urban  authority  conferring  on  any  trustees  or  facey. 
other  persons  powers  the  same  or  similar  to  those  of  this  Act,  all 
the  powers  of  such  trustees  or  commissioners  shall  be  transferred 
and  attach  to  the  urban  authority.  I  think  that  applies  both  to 
cases  in  which  improvement  commissioners  become  the  urban 
authority  for  the  district  within  which  their  Act  is  in  force,  and 
to  cases  in  which  there  is  a  town  council  or  local  board  which 
becomes  the  urban  authority,  and  within  whose  area  improvement 
commissioners  exercise  powers  under  a  local  Act,  such  area  not 
necessarily  being  coincident  with  the  area  over  which  the  town 
council  or  local  board  exercise  their  poweifs.  In  such  cases  it 
says  there  shall  not  be  two  bodies  but  one  body,  and  all  the 
powers  of  the  commissioners  shall  be  transferred  to  the  authority 
constituted  under  this  Act.  The  section  is  important  as  indi- 
cating the  desire  of  the  legislature  to  absorb  into  the  urban 
authority  all  the  powers  already  exercised  within  the  district  of 
this  newly-constituted  authority.  Then  comes  s.  12,  which  is 
applicable  to  the  present  case.  It  provides  that  after  the  passing 
of  this  Act,  all  property  (real  and  personal),  which  belongs  to  and 
is  vested  in  or  would  have  been  vested  in  improvement  commis- 
sioners before  this  Act,  shall  continue  vested  in  such  improve- 
ment commissioners  as  the  local  authority  of  their  district  under 
this  Act.  That  is  significant  in  my  opinion,  because  it  seems  to 
indicate  that,  but  for  this  enactment,  there  would  be  a  doubt  as 
to  whether  the  property  which  formerly  belonged  to  the  improve- 
ment commissioners  continued  to  be  theirs,  or  in  what  capacity 
it  continued  to  be  theirs,  and  the  Act  of  Parliament  solves  that 
difficulty  by  saying  that  henceforth  such  property  shall  be  held 
by  the  body  of  commissioners  as  the  local  authority  under  this 
Act.  The  scheme  of  the  legislature  seems  to  me  to  be  rather  to 
attach  to  the  newly  constituted  authority  the  power  of  holding 
property  which  was  possessed  by  the  former  body,  and  to  vest  the 
property  which  was  held  by  the  former  body  in  the  new  body,  than 
to  perform  the  opposite  process  of  saying  that  it  should  continue 
to  be  vested  in  the  commissioners  in  their  former  status  and  capa- 
city, and  that  to  their  former  capacity  should  be  added  some 
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1886  additional  powers.  The  section  goes  on  to  say  that  all  debts  and 
obligations  incurred  by  any  authority  whose  powers  are  exercise- 
able  by  a  local  authority  may  be  enforced  against  the  local 
authority  to  the  same  extent  and  in  the  same  manner  as  against 
the  authority  which  incurred  the  same.  This  provision  also  seems 
to  me  to  point  in  the  same  direction.  Then  there  comes  to  be 
considered  in  connection  with  this  group  s.  341^  which  says  that 
all  powers  given  by  this  Act  shall  be  deemed  to  be  in  addition 
to,  and  not  in  derogation  of  any  other  powers  conferred  by  any 
other  Act  of  Parliament,  law  or  custom,  and  such  other  powers 
may  be  exercised  in  the  same  manner  as  if  this  Act  had  not 
passed.  That  means  that  the  newly  created  body  is  to  exercise 
not  only  the  functions  which  were  exercised  by  that  body  before, 
in  the  same  way  as  before,  but  also  it  is  to  exercise  all  the  powers 
given  by  this  Act  besides.  It  seems  to  me  that  the  language  of 
this  section  is  consistent  with  either  view.  It  is  consistent  with 
the  view  that  the  body  of  commissioners  continue  to  be  exactly  the 
same  as  they  were  before,  and  do  not  have  any  change  made  in 
their  status  by  this  Act  of  Parliament  which  makes  them  the  local 
authority.  It  is  also  consistent  with  the  other  view,  viz.,  that  the 
powers  exercised  under  the  local  Acts  are  to  be  absorbed  into  a 
new  body,  having  a  new  status,  viz.,  that  of  being  the  local 
authority  of  the  district. 

On  the  whole  I  come  to  the  conclusion  that  the  intention  of 
the  legislature  was  to  create  the  body  afresh  by  this  Act  of 
Parliament,  and  to  make  it  the  local  authority  for  the  district 
within  the  meaning  of  this  Act  of  Parliament,  and  to  give  it  all 
the  powers  exercisable  under  this  Act,  as  well  as  those  exercis- 
able under  the  former  Acts.  I  will  assume  for  the  purposes  of 
this  discussion  that  the  contract  which  was  entered  into  by  the 
defendant  in  this  case  with  the  body  of  commissioners  was  one 
which  was  within  the  powers  of  the  commissioners,  as  they  existed 
before  1875,  and  that  it  was  one  to  which  s.  9  of  the  Commis- 
sioners Clauses  Act  applies.  I  assume,  therefore,  that  it  is  a 
contract  to  which  a  penalty  attaches,  and  consequently,  that 
the  penalty  is  enforceable,  if  there  is  no  other  provision  which 
prevents  that  penalty  from  being  enforced  under  the  Act  of 
Parliament.    Sect.  341  of  the  Public  Health  Act  has  been  relied 
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upon  both  ways  on  this  point,  but  I  really  do  not  think  that  the  1886 
proviso  there,  which  says  that  nothing  shall  exempt  any  person  lba 
from  a  penalty  to  which  he  would  have  been  subject  if  this  Act  f^cet. 
had  not  passed,  applies  to  this  case.  This  is  not  a  question,  in 
the  view  I  take  of  it,  of  any  exemption  from  the  penalty,  to 
which  the  defendant  would  have  been  liable  before  the  Public 
Health  Act  was  passed,  and  for  which  if  it  had  not  passed  he 
would  have  been  liable  to  be  sued  imder  the  circumstances  of 
the  present  case.  The  real  question  is  whether  he  is  entitled 
to  the  protection  of  s.  264,  and  whether  this  action  can  be 
maintained,  the  requirements  of  that  section  not  having  been 
satisfied.  That  depends  upon  whether  what  he  did,  when  he 
voted  for  the  imposition  of  this  rate,  was  done  under  the  provi- 
sions of  the  Public  Health  Act.  I  confess,  after  the  best  con- 
sideration I  can  give  to  it,  I  think  it  was  an  act  done  under  the 
provisions  of  that  Act,  because  I  think,  lookiug  at  it  broadly, 
that  the  body  of  commissioners  was  altered  in  its  character,  status 
and  attributes  by  that  Act :  and  that,  although  no  doubt  what 
they  did  was  done  in  the  exercise  of  powers  originally  conferred 
upon  them  by  the  local  Acts,  yet,  after  the  passing  of  the 
Public  Health  Act,  and  after  they  became  the  urban  sanitary 
authority  for  their  district,  what  they  did  even  in  the  administra- 
tion of  the  local  Acts  was  done  within  the  meaning  of  s.  264 
under  the  Public  Health  Act.  In  the  making  of  this  particular 
rate  the  commissioners  were  exercising  powers  for  a  portion  of 
which  they  must  depend  on  the  provisions  of  the  local  Acts ;  they 
must  depend  for  another  portion  on  the  provisions  of  the  Public 
Health  Act ;  but  taken  in  its  entirety  the  making  of  this  rate 
was  one  act,  and  in  its  entirety  they  could  not  have  done  it  but 
for  the  powers  conferred  on  them  as  the  urban  sanitary  authority 
by  the  Act  of  1875,  which  included,  amongst  other  objects,. 
the  payment  of  rates  and  the  interest  on  money  borrowed  for 
the  purposes  of  the  Public  Health  Act,  and  the  authority  to 
borrow  which  depended  on  that  Act  alone.  If  so,  it  was  surely  a 
rate  made  under  the  provisions  of  that  Act,  and  none  the  less 
made  under  the  provisions  of  that  Act,  because  the  effect  of  that 
Act  was  to  clothe  the  newly  constituted  authority  with  the  right 
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1886        of  exercising  the  powers  conferred  upon  it  by  the  local  Acts.    It 
Lba        seems  to  me  impossible  to  separate  the  act  done  into  two :  it  is 
Facey.      ^^®  operation,  and  it  seems  to  me  the  only  way  out  of  the  diffi- 
culty is  to  say  broadly  that  after  the  Public  Health  Act  came  into 
operation,  although  part  of  the  powers  which  were  exercised  w  ere 
deriyed  from  the  terms  which  are  to  be  found  in  the  local  Acts,  yet 
their  exercise  by  the  newly  constituted  authority  was  an  exercise 
of  the  powers  conferred  upon  that  authority  as  a  new  creation  by 
the  provisions  of  the  Public  Health  Act.    It  is  impossible  to  deal 
with  the  questions  raised  in  this  case  without  getting  more  or 
less  into  subtleties  whichever  way  it  is  looked  at.    This  seems  to 
me  to  be  a  much  less  subtle  and  more  intelligible  way  of  looking 
at  it  and  more  satisfactory  than  to  say  that  in  doing  one  thing 
the  conunissioners  are  at  the  same  time  doing  two  different 
things,  that  in  one  operation  they  are  doing  something  which 
entitles  every  member  to  the  protection  of  this  section,  and  at 
.the  same  time  doing  something  which  disentitles  every  member 
to  the  protection  of  this  section.     It  seems  to  me  that  they 
can  hardly,  when  they  are  doing  one  act,  be  at  once  entitled 
to  protection  and  disentitled  to  it.    It  seems  to  me,  therefore, 
that  the  latter  enactment  must  prevail  if  there  is  a  conflict  or 
anything  of  the  nature  of  a  conflict,  and  the  result  is  that  to  the 
liability  to  penalty  is  superadded  the  protection  given  by  the 
provisions  of  the  Public  Health  Act,  which  make  it  necessary  to 
give  notice  of  action  and  obtain  the  fiat  of  the  Attorney-General 
before  such  an  action  can  be  brought.     This  result  appears 
reasonable  so  far  as  the  justice  and  morality  of  the  case  are  con- 
cerned.    For  one  cannot  conceive  that  there  should  be  any 
reason  for  subjecting  the  commissioners  in  respect  to  a  matter  of 
this  kind  to  heavier  liabilities  than  exist  with  regard  to  members 
of  a  local  board.    I  cannot  help  thinking  that  the  legislature  did 
mean  that,  whenever  the  powers  of  local  Acts  were  by  virtue  of 
the  Public  Health  Act  attached  to  the  body  in  its  new  capacity, 
the  protection  of  that  Act  should  also  attach.    I  therefore  think 
(without  going  into  many  other  subtle  side  questions  which  have 
been  raised,  without  discussing  whether  this  contract  was  origi- 
nally within  the  powers  of  the  Acts  as  they  existed  before  1875,  or 
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€Uiy  of  the  questions  except  the  one  I  have  dealt  with),  that  on  1886 
the  broad  ground  which  I  have  mentioned  my  judgment  ought  lea 
to  be  for  the  defendant,  with  costs.  Faoet. 

Judgmient  for  the  defendant. 

Solicitor  for  plaintiff:  K  TlwmaSyfor  L.  JD.  Brotmie. 
Solicitors  for  defendant:  J.  T.  &  G.  F.  Mcurshalljor  Gdbh  & 
Walfard. 

E.  L. 


DRAYCOTT  v.  HARRISON.  AprUZ. 

Husband  and  Wift — Fi/c'a  Separate  Property — Imomeof  Property  subject  to 
Bestraint  upon  Anticipation — Judgment  Summons — Proof  of  Means — 
Ddttors  Act,  1869  (32  &  33  Vict.  c.  62),  s,  B—Married  Women's  Property 
Act,  1882  (45  <fe  46  Vict,  c  75),  s.  1. 

Judgment  for  a  debt  and  costs  was  recovered  against  a  married  woman, 
execution  being,  by  the  terms  of  the  judgment,  limited  to  her  separate  property 
not  subject  to  any  restraint  upon  anticipation,  imless  by  reason  of  the  Married 
Women's  Property  Act^  1882,  such  property  should  be  liable  to  execution 
notwithstanding  such  restraint.  Upon  an  application  for  an  order  of  committal 
against  her  under  s.  5  of  the  Debtors  Act,  1869,  the  only  evidence  of  her  ability 
to  pay  was  that  since  the  date  of  the  judgment  she  had  received  suflScient 
income  of  separate  property  subject  to  a  restraint  upon  anticipation  : — 

HM,  that  no  order  could  be  made  against  her  upon  that  evidence,  because 
&i  5  did  not  apply  to  the  judgment. 

Motion  to  discharge  or  vary  an  order  made  by  the  judge  oi 
the  County  Court  of  Surrey,  holden  at  Croydon. 

In  an  action  on  a  bill  of  exchange  the  plaintiff,  on  the  24th  of 
November,  1884,  recovered  judgment  against  the  defendant,  a 
married  woman,  for  33Z.  and  costs. 

The  judgment  was  entered  in  the  following  form : — '*  The  defen- 
dant not  having  appeared  to  the  writ  of  summons  herein,  it  is 
this  day  adjudged  that  the  plaintiff  recover  against  the  said 
defendant  SSL  and  4Z.  costs,  but  that  execution  hereon  be  limited 
to  the  separate  property  of  the  said  defendant  not  subject  to  any 
restiaint  on  anticipation  (unless  by  reason  of  the  Married  Women's 
Property  Act,  1882,  such  property  or  estate  shall  be  liable  to 
execution  notwithstanding  such  restraint)." 

On  the  3rd  of  March,  1886,  the  plaintiff  applied  to  the  county 
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1886        court  judge  for  an  order  against  the  defendant  under  s.  5  of  the 

Draycott    Debtors  Act,  1869. 

g^^g^y  On  the  hearing  of  the  application  the  defendant  was  examined 
as  to  her  means^  and  it  then  appeared  that  she  was  entitled 
under  her  father's  will  to  property  producing  an  annual  income 
of  about  180Z.,  which  property  was  by  the  terms  of  the  will  vested 
in  trustees  for  her  separate  use,  without  power  of  anticipation. 
She  also  admitted  that  since  the  date  of  the  judgment  she  had 
received  from  the  trustees  income  to  the  amount  of  about  200Z. 

The  county  court  judge  thought,  on  the  authority  odnre  Ives, 
Ex  parte  Addington  (1),  that  he  had  no  power  to  make  an  order 
against  the  defendant  for  payment  of  the  debt  by  instalments, 
and,  being  of  opinion  that  she  had  means  to  pay,  made  an  order 
committing  her  to  prison  for  fourteen  days.  He  gave  the  defen- 
dant leave  to  appeal,  and  directed  that  the  warrant  of  commit- 
ment should  not  issue  for  twenty-one  days.  The  defendant 
appealed. 

W.  E.  Harrison,  for  the  plaintiff,  took  the  preliminary  objection 
that  no  appeal  would  lie  against  the  judge's  order,  and  that  the 
defendant's  remedy  was  by  moving  for  a  prohibition. 

[The  Court  said  that  in  one  form  or  the  other  they  had  juris- 
diction to  hear  the  matter,  and,  if  necessary,  they  would  treat  it 
as  though  before  them  on  motion  for  a  prohibition.] 

22.  Henn  Collins,  Q.C.  {Ogle  with  him),  for  the  defendant.  The 
county  court  judge  had  no  jurisdiction  to  make  the  order  of 
committal.  The  judgment  in  effect  is  against  so  much  of  the 
defendant's  property  as  can  be  reached — not  against  herself  per- 
sonally— and  none  of  that  property  can  be  reached  because  of 
the  restraint  upon  anticipation.  That  view  was  adopted  in 
Meager  y.  Pellew  (2),  though  this  point  was  not  directly  decided^ 
In  Pike  v.  FitzgMon  (3)  the  Court  of  Appeal  held  that  the 
separate  property  of  a  married  woman,  which  she  was  restrained 
from  anticipating,  could  not  be  attached,  and  all  the  judgments 
in  that  case  distinctly  establish  the  proposition  that  a  married 
woman  is  bound  by  her  contract  only  in  respect  of  the  separate 

(1)  16  Q.  B.  D.  665.  (2)  14  Q.  B.  D.  973. 

(3)  17  Ch.  D.  454. 
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property  she  has  at  the  time  of  the  contract,  and  that  equity  has        1886 
attached  the  liability  upon  the  contract,  not  to  her,  but  to  her    dbaycott 
estate.     The  execution  is  equitable,  not  against  her,  but  against    habwson 
her  estate;   and  what  has  happened  in  the  present  case  con- 
stitutes an  anticipation  of  her  separate  property,  because  the  order 
is  to  commit  her  if  she  does  not  pay  the  judgment  debt  out  of 
separate  property  which  is  subject  to  the  restraint  upon  anticipa- 
tion.    **  Proof  of  means  "  involves  an  ability  to  apply  the  means 
to  payment  of  the  debt.    There  can  be  no  such  ability  where  she 
is  restrained  from  anticipating.     Here  the  income  came  into  the 
defendant's  hands  between  the  date  of  the  judgment  and  the 
making  of  the  order  of  committal,  but  the  power  of  committal  is 
only  a  mode  of  execution  upon  the  judgment :  it  is  not  a  punitive 
measure  as  a  proceeding  for  contempt  of  Court  is:  Swan  v. 
Dakins.  (1) 

W.  E.  Harrison,  for  the  plaintiff.  Before  the  passing  of  the 
Debtors  Act,  1869,  a  married  woman  could  be  arrested  on  a 
capias  ad  satisfaciendum  issued  on  a  judgment  against  husband 
and  wife,  and  she  was  not  discharged  until  she  shewed  that  she 
had  no  separate  property.  The  practice  is  so  stated  in  Edwards 
v.  Martyn,  (2)  The  object  of  the  Debtors  Act  was  simply  to 
abolish  imprisonment  for  debt  where  the  debtor  had  no  means  of 
paying  the  debt.  It  is  clear  that  that  Act  applies  to  married 
women,  because  if  it  did  not,  they  would  still  be  liable,  as  pointed 
out  by  Kelly,  C.B.,  in  Dillon  v.  Cunningham  (3),  to  arrest  and 
imprisonment  under  the  old  law.  Pike  v.  Fitzgibbon  (4)  was 
decided  in  1881,  and  the  effect  of  that  decision  has  been  altered 
by  the  Married  V7omen's  Property  Act,  1882  (45  &  46  Vict. 
c.  75),  s.  1,  which  renders  a  married  woman  capable  of  con- 
tracting and  rendering  herself  liable  upon  contracts  in  respect 
and  to  the  extent  of  her  separate  property,  whether  acquired 
before  or  after  the  contract,  as  if  she  was  a  feme  sole.  In  form 
the  judgment  is  against  her  personally,  though  execution  can 
only  be  levied  against  her  separate  estate,  but  it  does  not  follow 
that  the  creditor  is  deprived  of  any  other  remedy  he  may  have 
There  is  nothing  in  the  Married  Women's  Property  Act,  or  in 

(1)  16  C.  B.  77,  per  Jervis,  C.J.,  at  p.  92.  (3)  Law  Rep.  8  Ex.  23. 

(2)  17  Q.  B.  693.  (4)  17  Ch.  D.  454. 
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1886  8.  5  of  the  Debtors  Act  to  deprive  liim  of  his  right  to  treat 
Dratoott"  ^^^  defendant  as  a  judgment  debtor  who  has  made  default  in 
HABMBoy  paynient  of  the  debt.  The  question  whether  she  has,  or  has 
hady  means  to  pay  is  a  question  of  fact  which,  in  the  present  case, 
the  county  court  judge  has  determined.  As  soon  as  the  defen- 
dant received  her  income  from  the  trustees  she  had  means,  and 
the  judge  had  thereupon  jurisdiction  to  make  the  order  of  com- 
mittal. 

B.  Henfi  Collins,  Q.C.,  in  reply.  Under  the  old  law  the  power 
to  give  judgment  against  a  married  woman  was  only  in  the 
event  of  her  not  pleading  coverture.  The  Act  of  1882  enables 
judgment  to  be  given  against  her  without  joining  her  husband, 
but  the  Act  meant  to  leave  the  bid  law  as  it  wa^,  except  that  the 
equitable  principle  stated  in  PiJce  v.  FUzgtbbon  (1)  was  extended 
to  separate  property  acquired  by  the  wife  after  the  making  of  the 
contract.  Sect.  19  expressly  provides  that  nothing  in  the  Act 
shall  interfere  with  or  render  inoperative  any  restriction  upon 
anticipation  contained  in  existing  settlements.  That  provision 
would  have  no  effect  if  the  contention  for  the  plaintiff  be  adopted. 
Pearson,  J.,  in  In  re  Shakespear  (2)  has  carried  forward  the 
doctrine  stated  in  Pike  v.  Fitzgilhon  (1)  and  applied  it  since  the 
Act  of  1882  was  passed.  That  case  is  an  authority  that,  upon 
the  true  construction  of  s.  1  of  the  Act,  a  contract  whioh  can 
bind  a  married  woman's  separate  property  must  still  be  a  con- 
tract entered  into  at  a  time  when  she  has  existing  separate 
property.  Here  the  only  separate  property  which  the  defendant 
had  at  the  time  of  entering  into  the  contract  was  subject  to  a 
restraint  upon  anticipation.  She  therefore  had  no  separate  pro- 
perty which  she  could  bind,  or  in  respect  of  which  this  judgment 
can  be  enforced. 

[He  also  referred  to  BursUl  v.  Tanner.  (3)] 

Mathew,  J.  This  is  a  motion  by  way  of  appeal  from  the 
order  of  a  county  court  judge,  made  under  s.  5  of  the  Debtors 
Act,  1869,  and  ordering  that  the  defendant  be  committed  to 
prison  for  fourteen  days.    The  judge  made  this  order,  being 

(1)  17  Ch.  D.  454.  (2)  3D  Ch.  D.  169. 

(3)  13  Q.  B.  D.  691. 
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satisfied  upon  the  evidence  before  him  that  since  the  judgment 
was  obtained  the  defendant  had  had  means  to  pay  the  judgment 
debt.  It  was  first  contended  by  the  plaintiff's  counsel  that  no 
appeal  could  be  brought  against  the  judge's  order.  It  was  urged 
that  s.  103,  sub-s.  4,  of  the  Bankruptcy  Act,  1883,  only  had  the 
effect  of  increasing  the  jurisdiction  given  to  a  county  court  judge 
by  8.  5  of  the  Debtor's  Act,  1869,  so  as  to  include  cases  in  which 
the  judgment  debt  exceeded  50Z.,  and  that  s.  5  of  the  Debtors 
Act  gave  the  county  court  judge  exclusive  jurisdiction  with 
respect  to  cases  in  which  the  judgment  debt  did  not  exceed  50Z. 
The  language  used  in  s.  5  would  certainly  seem  to  give  the  judge 
absolute  jurisdiction,  but  it  has  become  needless  for  us  to  deter- 
mine that  question,  which  has  not  yet  been  decided,  and  is  an 
important  one,  because,  if  the  jurisdiction  of  the  county  court 
judge  is  absolute,  the  extraordinary  result  would  follow  that 
although  an  appeal  will  lie  from  an  order  of  committal  made 
under  s.  5  of  the  Debtors  Act,  1869,  by  a  judge  of  the  Queen's 
Bench  Division,  no  appeal  will  lie  from  a  similar  order  made  by 
a  county  court  judge.  It  may  be  well  worthy  of  consideration 
whether  the  legislature  can  possibly  have  intended  to  place  the 
county  court  judges  in  that  position,  but  I  do  not  now  decide 
that  question,  because  the  only  result  of  giving  effect  to  the 
objection  would  be  that  another  applicflition,  namely,  for  a  pro- 
hibition, could  be  made  to  this  Court.  In  order  therefore  to 
save  expense  to  the  parties,  and  to  have  the  real  question  deter- 
mined at  once,  this  Court  will  mould  the  motion  into  the  form  of 
a  rule  for  a  writ  of  prohibition.  The  result  of  so  doing  of  course 
is  that  if  there  was  any  evidence  before  the  county  court  judge 
upon  which  he  had  jurisdiction  to  make  the  order  of  committal 
this  Court  has  no  right  to  interfere  with  the  exercise  of  his  juris- 
diction. It  was  argued  for  the  defendant  that  the  judge  had  no 
iurisdiction  whatever,  and  that  in  making  the  order  he  exercised 
an  authority  which  he  had  not.  It  was  said  that  both  before 
and  since  the  passing  of  the  Married  Women's  Property  Act, 
1882,  a  ^married  woman  could  only  contract  in  respect  of  her 
separate  property  which  was  not  subject  to  a  restraint  upon 
anticipation,  and  that  judgment  against  her  could  only  be  in 
respect  of  that  separate  prop^ty.    It  was  said  that  the  judgment 
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against  the  defendant  here  was  a  judgment  against  her  person- 
ally, but  that  execution  could  only  issue  against  her  separate 
property,  and  that  she  had  no  separate  property  within  the 
meaning  of  the  judgment.  It  appears  that  she  had  separate 
estate  to  the  value  of  about  180Z.  a  year^  but  that  estate  was 
subject  to  a  restraint  upon  anticipation.  After  obtaining  his 
judgment  the  plaintiff  waited  until  the  defendant  had  received 
some  of  the  income  of  her  separate  property  from  her  trustees, 
and  then  applied  to  the  county  court  judge,  under  s.  5  of  the 
Debtors  Act,  1869,  in  order  to  enforce  payment  of  his  judgment 
debt  against  her.  The  judge  made  the  order,  being  satisfied  that 
she  had  means  to  pay  the  debt.  The  question  here  is,  had  he 
power  under  the  Debtors  Act  1869,  to  make  the  order  ? 

I  am  of  opinion  that  he  had  not,  because,  looking  at  the 
language  of  the  Act,  I  think  that  the  provisions  of  s.  5  are  intended 
to  apply  to  debts  which  the  judgment  debtor  is  under  a  personal 
obligation  to  pay.  Sect.  5  gives  power  to  commit  to  prison  in  the 
prescribed  manner,  "  any  person  who  makes  default  in  payment 
of  any  debt,  or  instalment  of  any  debt,  due  from  him  in  pursuance 
of  any  order  or  judgment "  of  a  competent  Court.  Now  a  judg- 
ment in  its  ordinary  form  imposes  upon  the  defendant  a  personal 
obligation  to  pay  the  debt.  A  judgment  in  the  form  of  the 
judgment  in  the  present  case  does  not  impose  that  obligation. 
I  think  this  case  is  not  brought  within  the  intent  and  meaning  ot 
the  Act,  for  the  reason  that,  if  a  married  woman  were  liable  to 
committal  for  non-payment  of  the  judgment  debt  out  of  her 
separate  property  which  she  was  restrained  from  anticipating, 
the  equity  doctrine  that  a  judgment  against  a  married  woman 
can  be  enforced  only  against  such  of  her  separate  property  as  is 
not  subject  to  restraint  upon  anticipation,  would  practicaUy  be 
got  rid  of.  In  every  case  the  creditor  need  only  wait  until  the 
debtor  had  received  money  from  her  trustees,  and  then  apply  for 
an  order  of  committal.  In  that  way  the  restraint  upon  anticipa- 
tion would  indirectly,  but  inevitably,  become  of  no  effect.  I 
think  this  case  is  neither  within  the  language  nor  the  spirit  of 
the  Debtors  Act.  I  am,  therefore,  of  opinion  that  the  county 
court  judge  acted  without  jurisdiction  in  making  the  order,  and 
that  the  defendant  is  entitled  to  a  prohibition. 
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A.  L.  Smith,  J.  I  have  arrived  at  the  same  conclusion.  In  1886 
the  course  of  the  arguments  I  have  felt  a  diflSculty,  which  is  not  dbatoott 
yet  wholly  removed,  arising  upon  the  phraseology  of  the  Married  habbison. 
Women's  Property  Act,  1882.  By  s.  1,  sub-s.  2,  "a  married 
woman  shall  be  capable  of  entering  into  and  rendering  herself 
liable  in  respect  of  and  to  the  extent  of  her  separate  property  on 
any  contract,  and  of  suing  and  being  sued,  either  in  contract  or 
in  tort,  or  otherwise,  in  all  respects  as  if  she  were  a  feme  sole,"  &c. 
Do  those  words  mean  that  she  is  to  be  capable  of  rendering  her- 
self personally  liable,  or  only  liable  in  respect  of  her  separate 
estate?  The  words  are  clear,  that  she  can  enter  into  and 
render  herself  liable  as  if  she  were  a  feme  sole,  not  upon  any 
contract,  but  only  upon  contracts  in  respect  of  her  separate 
estate.  On  the  whole  I  agree  that  she  is  meant  to  be  no  more 
capable  of  contracting  and  rendering  herself  liable  upon  con- 
tracts in  respect  of  her  separate  property,  which  is  subject  to  a 
restraint  upon  anticipation,  than  she  was  before  the  Act  of  1882 
was  passed.  Here  the  only  separate  estate  she  had  was  subject 
to  a  restraint  upon  anticipation.  The  plaintiff's  judgment  is 
properly  drawn  up  in  form,  and  the  defendant's  answer  to  the 
application  to  commit  her  is,  '^  I  have  no  property  with  which  to 
satisfy  that  judgment,  because  I  am  restrained  from  anticipating 
the  only  property  I  have."  I  am,  therefore,  of  opinion  that 
the  county  court  judge  had  no  jurisdiction  to  make  the  order. 

AppliccUian  for  aprdhibition  granted. 

Solicitors  for  plaintiff:  John  Hands,  for  Smith  dk  Atkinson, 
Bye. 
Solictors  for  defendant :  Prior,  Church  cfe  Adams. 

W.A. 


Vou  XVII. 
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1886  [IN  THE  COURT  OF  APPEAL.] 


May  19. 


MARRIOTT  V.  CHAMBERLAIN. 

Practice — Discovery — Interrogatories — Material  Facts — Disdosi^re  of  Names  of 
Persons,  though  probaUy  to  he  Witnesses — LibeL — Justification, 

In  an  action  for  libel  the  defendant  pleaded  that  the  libel  was  true.  The 
substance  of  the  libel  was  that  the  plaintiff  had  fabricated  a  story  to  the  effect 
that  a  certain  circular  letter  purporting  to  be  signed  by  the  defendant  had  been 
sent  round  to  the  defendant's  competitors  in  business.  The  plaintiff  had  in 
speeches  and  letters  stated  that  he  had  seen  a  copy  of  the  alleged  letter,  that 
two  of  such  letters  were  in  existence  in  the  possession  respectively  of  a  firm 
of  bankers  and  a  firm  of  manufacturers  at  Birmingham,  and  that  his  informant 
in  the  matter  was  a  solicitor  of  high  standing  at  Birmingham. 

In  interrogatories  administered  by  the  defendant  the  plaintiff  was  asked  to 
state  the  name  and  address  of  his  informant,  in  whose  hands  he  had  seen  the 
copy  9f  the  letter,  and  the  names  and  addresses  of  the  persons  to  whom  the 
letter  had  been  sent,  and  in  whose  possession  the  two  letters  existed ;  but  he 
refused  to  do  so  on  the  groxmd  that  he  intended  to  call  those  persons  as  his 
•witnesses  at  the  trial : — 

Held,  that  the  defendant  was  entitled  to  discoyery  of  the  names  and  addresses 
.of  such  persons  as  being  a  substantial  part  of  facts  material  to  the  case  upon 
the  issue  on  the  plea  of  justification. 

Appeal  from  the  decision  of  a  Divisional  Court  (Mathew  and 
A.  L.  Smith,  J  J.),  affirming  an  order  of  Field,  J.,  whereby  he 
directed  that  the  plaintiff  should  make  further  answer  to  certain 
interrogatories. 

The  facts  were^as  follows  :-*- 

The  action  was  for  libel,  the  alleged  libel  being  contained  in 
a  letter  written  by  the  defendant  on  the  19th  of  November,  1885. 

The  material  part  of  the  libel  as  set  out  in  the  statement  of 
claim  was  as  follows :  "  A  little  later  he  (the  plaintiff)  published 
a  pamphlet,  chiefly  occupied  with  personal  abuse  of  myself.  I 
have  never  read  this  libel,  but  I  am  told  that  it  contained  the 
first  sketch  of  the  forged  letter  of  which  he  (the  plaintiff)  has 
assumed  the  authenticity.  Like  some  other  false  witnesses,  he 
appears  to  consider  that  he  is  entitled  to  invent  or  repeat 
slanders  without  the  slightest  shadow  of  proof  and  to  quote 
them  ever  afterwards  as  established  facts,  if  the  persons  libelled 
do  not  think  it  worth  their  while  to  contradict  them 
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According  to  his  own  account  he  founded  himself  on  the  gossip        1886 
of  anonymous  informants,  and  printed  as  an  accurate  and  ver-    Makriott 
batim  copy  the  letter  which  he  now  admits  to  represent  his    chambkr- 
recollection  of  the  substantial  effect  of  ati  alleged  conversation.       ^^^• 
I  regret  to  say  that  1  do  not  beliere  his  statement.    I  do  not . 
belieye  that  any  respectable  man  in  Birmingham  told  him  (the 
plaintiff)  that  such  a  letter  existed,  or  had  ever  been  written. 
I  am  convinced  that  the  letter  is  a  pure  fabrication  of  Mr.  Mar- 
riott himself,  who  thus  secured  his  object  and  created  a  temporary 
sensation- by  the  exceptional  grossness  and  license  of  this  attack 
on  a  public  man  whose  position  almost  necessarily  precludes 
reply." 

The  statement  of  defence  admitted  the  writing  and  publica- 
tion of  the  libel,  and  justified  it  in  the  following  terms  :  "  Before 
and  at  the  time  of  the  publication  of  the  alleged  libel  the 
plaintiff  was  a  candidate  for  the  representation  of  Brighton  in 
parliament,  and  the  plaintiff  had  on  various  public  occasions 
(and  amongst  others!  at  Brighton  during  the'  course  of  and  for 
the  purposes  of  his  said  candidature)  published  of  the  defendant, 
in  letters,  pamphlets,  and  speeches,  words  charging  the  defendant 
with  pretending  to  a  character  to  which  he  was  not  really  entitled, 
and  alleging  in  particular  that  the  defendant,  when  a  member  of 
a  firm  of  screw-makers  at  Birmingham  called  Nettlefold  &  Co., 
had  amassed  a  fortune  by  grinding  down  poor  people  and  by 
(amongst  other  means)  writing  and  sending  to  many  persons, 
including  the  less  wealthy  competitors  of  the  said  firm,  a  certain 
threatening  letter  signed  with  the  defendant's  name,  of  which 
letter  the  plaintiff  allejged  that  he  had  seen  a  copy,  with  intent 
(as  suggested  by  the  plaintiff)  to  compel  them  to  enter  into 
arrangements  with  the  said  Nettlefold  &  C!o.,  or  to  discontinue 
their  business.  The  said  allegations  so  made  by  the  plaintiff 
relating  to  the  conduct  of  the  defendant  when  and  as  a  member 
of  the  said  firm,  and  to  the  alleged  writing  and  sending  by  the 
defendant  of  the  said  alleged  threatening  letter,  were  admitted 
by  the  plaintiff  in  his  said  letters,  pamphlets,  and  speeches  to  be 
founded  on  hearsay,  except  as  to  the  said  copy  letter  which  he 
alleged  that  he  had  seen.  The  said  charges,  imputations,  and 
allegations  so  made  by  the  plaintiff  were  false  in  every  parti- 

M  2  2 


156 


QUEEN'S  BENCH  DIYISION. 


VOL.  XVII. 


1886 


Mabriott 

V. 

Chamber- 
lain. 


cular,  and  the  said  allegations  as  to  the  said  alleged  letter  had 
been  publicly  contradicted  by  the  defendant  (as  the  plaintiff 
then  knew)  before  they  were  repeated  by  the  plaintiff  as  afore- 
said. There  was  no  such  letter,  and  the  plaintiff  had  not  seen  a 
copy  of  any  such  letter.  The  defendant  says  that  the  words  of 
the  said  libel  are,  according  to  their  fair  and  ordinary  meaning, 
true  in  substance  and  in  fact." 

The  defendant  administered  interrogatories  to  the  plaintiff, 
among  which  were  the  following : — 

"  (6.)  Did  you  ever  prior  to  the  making  of  your  said  speeches 
(certain  speeches  referred  to  in  a  preyious  interrogatory,  extracts 
from  which  were  annexed  to  the  interrogatories),  and  when  first 
and  where  and  in  whose  hands  see  the  original  or  any  written 
copy  of  the  letter  alleged  by  you  in  your  said  speeches  to  have 
been  signed  by  the  defendant,  and  to  have  been  sent  by  him  to 
the  competitors  of  the  firm  of  Nettlefold  &  Co.  ?  If  yes,  did  you 
at  the  time  or  afterwards,  and  when,  make  or  cause  to  be  made  or 
obtain  any  copy  of  the  said  letter  ?  Is  such  copy,  if  any,  now, 
and  if  not  when  was  it  last  in  your  possession,  custody,  or 
control  ? 

"  (8.)  Give  the  names  and  addresses  of  the  manufacturers  of 
screws  to  whom  you  allege  in  your  said  letter  (a  letter  written  by 
plaintiff  to  defendant  on  the  16th  of  November,  1885,  and  referred 
to  in  a  previous  interrogatory)  and  speeches  that  the  said  letter 
alleged  by  you  therein  to  have  been  signed  by  the  defendant  was 
sent  by  the  defendant  ? 

"  (9.)  Did  you  not  on  or  about  the  2l8t  November,  1885, 
write  and  cause  to  be  published  in  the  Standard  newspaper  of 
24th  November,  1885,  the  letter  a  copy  of  which  is  annexed 
to  these  interrogatories  and  marked  E.  ?  If  yes,  give  the  names 
and  addresses  of  the  ^  solicitor  of  high  standing  in  Birmingham,* 
the '  eminent  banking  firm,'  and  the  *  firm  of  manufacturers  at 
Birmingham '  therein  mentioned.'* 

An  extract  from  a  speech  made  by  the  plaintiff  at  a  public 
meeting  on  the  4th  of  April,  1884,  was  annexed  to  the  interroga- 
tories, from  which  it  appeared  that  the  plaintiff  had  spoken  to 
the  following  effect:  ^'Mr.  Chamberlain  was  a  very  rich  man» 
and  the  question  he  "  (the  speaker)  "  wanted  the  working  classes 
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and  all  people  whom  Mr.  Chamberlain  addressed  and  before       1886 
whom  he  posed  as  their  savionr,  to  consider  was :  what  his  per-    Mabbiott" 
sonal  character  had  been  as  a  business  man  ?    In  Birmingham  he    ch^mbib- 
was  in  business  in  the  screw  trade,  which  was  a  monopoly  of  a       ^^i^* 
certain  company  called  Nettlefold  &  Co.    V7hen  he  was  in  that 
company  there  were  a  number  of  small  and  honest  and  intelli- 
gent workers  in  the  same  business;  but  to  make  his  fortune  he 
wished  to  crush  or  buy  up  these  small  opponents.    He"  (the 
speaker)  ^^  knew  that  for  a  fact,  for  there  was  a  letter  which  was 
sent  not  to  one  but  to  many  of  these  opponents  and  signed  by 
Mr.  Chamberlain's  name.     He  had  seen  a  copy  of  one  of  those 
letters,  and,  although  he  could  not  give  the  exact  words,  he  could 
give  the  spirit  of  it,  and  if  it  was  not  true  let  Mr.  Chamberlain 
deny  it.    The  letter  was  headed  *  Nettlefold  &  Co.,'  and  was  to 
this  effect :  ^  Dear  Sir — We  must  make  hay  while  the  sun  shines. 
Are  you  prepared  to  sell  your  screws  at  70  per  cent,  discount  ? 
If  you  are  not,  we  are,  and  we  have  100,0007.  behind  us.    At  the 
same  time  we  are  willing  to  come  to  terms  if  you  are. — Yours, 
truly. — J.  Chamberlain.' " 

Another  extract  was  annexed  to  the  interrogatories  from  a 
speech  made  by  the  plaintiff  on  the  12th  of  October,  1885,  to  a 
somewhat  similar  effect  as  that  already  set  out. 

The  letter,  a  copy  of  which  was  annexed  to  the  interrogatories 
and  marked  E,  was  as  follows.  It  was  a  letter  written  by  the 
plaintiff  to  the  Standard  by  way  of  answer  to  a  letter  written  by 
the  defendant  to  a  Brighton  newspaper,  and  contained  this 
passage :  ^'  I  quoted  a  specimen  of  the  letters  which  were  sent 
out  to  establish  this  monopoly.  Of  the  monopoly  Mr.  Chamber- 
lain wisely  takes  no  notice.  Of  the  letters  he  says  they  are  my 
inyention.  He  must  know  this  to  be  untrue.  My  informant  is  a 
solicitor  of  high  standing  in  Birmingham,  one  whose  name  is  as 
well  known  to  Mr.  Chamberlain  as  to  myself,  and  at  a  proper 
time  I  shall  be  ready  to  make  it  public.  Two  such  letters  at 
least  are  now  in  existence,  one  in  the  keeping  of  an  eminent 
banking  firm,  and  the  other  of  a  firm  of  manufacturers  at 
Birmingham." 

The  plaintiff's  answer  to  the  interrogatories  above  set  forth, 
which  was  objected  to  as  insu£Scient,  was  as  follows :  He  admitted 


158  QUEEN'S .  BENCH  DIVISION.  VOL.  XVII. 

W86  writing  the  letter  referred  to  in  the  9th  interrogatory,  and  pro- 
Mabbiott  ceeded :  "  To  the  6th  interrogatory  I  answer  that  prior  to  the 
Chamber-  ^^^^^^g  ^^  ^^^  speeches  therein  referred  to  I  did  not  see  the 
LAiK.  original,  but  I  did  see  for  the  first  time  on  or  about  the  29th  day 
of  Febniary  qr  the.  1st,  of  March,  1884,  at  Brighton,  a  written 
copy  of  the  letter  in  the  said  interrogatory  referred  to,  and  I  did 
at.  the  time  obtain  a  copy  of  the  said  letter,  which  was  for  some 
time  in  my  possession,  but  I  have  since  lost  the  same,  and  cannot 
say  when  it  was  last  in  my  possession,  I  did  not  allege  in  any 
of  my  said  .speeches  that  the  said  letter  was  signed  by  the 
defendant.  I  stated  that  it  was  signed  by  the  name  Joseph 
Chamberlain.  I  decline  to  atate.  in  whose  hands  I  siaw  the  said 
j?ritten  copy  on  the  .ground  that  I  intend  to. call  such  person  as  a 
witness  at  the  hearing  of.  this  action,  and  on  the  same  ground  I 
decline  tq  give  the  names  and  addresses  asked  for  in  the  8th  and 
9th  interrogatories." 

Field,  J.,  at  chamjbers,  ordered  that  further  answers  should  be 
piade  by  th^  plaintiff  to  the  6th,  8th,  and  9th  interrogatories,  and 
on  appeal  the  Divisional  Court  affirmed  his  order. 

Sir  B.  E.  Waster,  Q.C.,  and  Bam,  for  the  plaintiff.  The  rule 
is,  that  a  party  to  an  action  is  entitled  to  discovery  of  material 
facts  which  are  in  issuQ,  but  not  of  the  names  of  the  witnesses  by 
whom. or  of  the  evidence  by  which  they  are  to  be  proved :  Blade 
V.  Jacobs  (1) ;  Benbow  v.  Loxv  (2) ;  Attorney-General  v.  Oaskill,  (3) 
The  persons  of  whose  names  the  defendant  claims  discovery  are 
the  witnesses  by  whom  the  plaintiff  must  necessarily  prove  his 
case  in.  answer  to  the  plea  of  justification. 

[Fby,  L.  J.  referred  to  the  case  of  Storey  v.  Lord  Lennox,  (4)] 
But  the  names  of  these  persons  are  not  facts  directly  material 
which  are  in  issue.  The  fact  in  issue  is,  whether  the  plaintiff 
fabricated  the  existence  of  this  letter  or  not.  Who  the  persons 
are  in  whose  hands  such  letters  exist,  or  in  whose  hands  the  copy 
was  seen  by  the  plaintiff  is  not  a  matter  in  issue,  but  merely  evi- 
dence of  such  matters.  Similar  considerations  apply  in  regard  to 
the  name  of  the  plaintiff's  informant,  and  the  names  of  the  persons 

(1)  3  Ex.  D.  335.  (3)  20  Ch.  D.  519. 

(2)  IG  Ch.  D.  93.  (4)  1  Keen,  341. 


VOL.  XVIL 


QUEEN'S  BENCH  DIVISION. 


159 


to  whom  the  original  letters  were  sent.  An  original  letter  might 
never  have  existed,  and  yet,  if  the  plaintiff  had  reasonable 
grounds  for  thinking  that  it  did,  the  defendant  would  fail  to  prove 
his  plea  of  justification.  Therefore  the  existence  or  non-existence 
of  the  original  is  not  material,  except  by  way  of  evidence.  A 
party  is  not  bound  to  discover  in  answer  to  interrogatories  every 
collateral  fact  from  which  an  inference  may  be  drawn  as  to  the 
existence  or  noii-existence  of  a  fact  in  issue.  If  it  were  so,  every 
question  that  could  be  put  in  cross-examination  would  be  ad- 
missible by  way  of  interrogatory.  The  questions  which  the 
defendant  seeks  to  compel  the  plaintiff  to  answer  are  questions 
as  to  collateral  matters  as  to  which  the  plaintiff  may  be  cross- 
examined  at  the  trial,  but  it  does  not  follow  that  they  are  pro- 
perly matter  for  interrogatories.  The  names  of  these  persons  are 
mere  details  of  the  case  for  the  plaintiff,  which  he  will  have  to 
prove  lit  the  trial ;  they  are  not  part  of  the  defendants  case,  tnd 
the  defendant  is  not  entitled  to  discovery  of  them.  The  defen- 
dant'd  case  is  that  there  tvas  no  such  letter :  if  so,  there  can  be  no 
persons  in  whose  possession  such  letters  exist.  The  defendant 
says  that  the  story  is  all  a  fabrication,  and  that  the  plaintiff  had 
seen  no  copy  of  the  letter.  Therefore  he  could  not  have  seen 
such  a  copy  in  any  one's  hands  according  to  defendant's  case.  A' 
party  is  not  entitled  to  cross-examine  by  interrogatories  as  to 
the  collateral  details  of  his  opponent's  case  in  order  to  dis- 
prove it*  These  interrogatories  do  not  go  to  matters  which  tend 
to  prove  the  defendant's  case,  but  the  reverse. 

Sir  Charles  BmseU^  Q.C.y  A.G.,  Sir  Henry  James,  Q.C,,  and 
JB.  S.  Wrighty  for  the  defendant.  The  plaintiff  may  bona  fide 
intend  at  the  present  moment  to  call  these  persons  as  witnesses, 
but  it  does  not  follow  that  they  will  be  called  at  the  trial.  If  a 
fact  is  material,  the  right  to  discovery  of  it  is  not  ousted,  because 
such  discovery  may  involve  disclosure  of  the  names  of  persons 
who  probably  will  be  witnesses.  The  issue  on  the  plea  of  justifi- 
cation must  turn  on  the  questions  whether  these  alleged  letters 
existed,  and  Aether  the  plaintiff  had  grounds  for  supposing  that 
ttey  did.  The  plaintiff  having  shewn  by  his  statements  what 
the  facts  are  on  which  he  will  rely  for  disproving  the  justification, 
the  defendant  is  entitled  to  information  as  to  the  material  circum- 
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stances  of  such  facts.  He  is  entitled  to  know  the  names  of  the 
'  persons  alluded  to  by  the  plaintiff  in  order  to  identify  them  and 
to  ascertain  how  far  their  status  and  character  could  have 
afforded  the  plaintiff  any  trustworthy  ground  for  believing  in  the 
existence  of  the  letter.  The  defendant  has  to  prove  a  negative ; 
but  how  can  he  do  so  except  by  disproving  the  facts  as  alleged 
by  the  plaintiff,  and  how  can  he  disprove  such  facts  without 
information  as  to  their  material  circumstances?  They  cited 
Saunders  y.  Jones  (1) ;  Staintan  v.  Chadwieh  (2) ;  Onmbreeht  v. 
Parrtf  (3)  ;  Attorney-General  v.  Corporation  of  London^  (4) 
Sir  B.  E.  Webster,  Q.a,  in  reply. 


Lord  Esheb,  M.B.  In  this  case  the  plaintiff  has  brought  an 
action  for  libel.  The  libel  complained  of  appears  in  substance 
to  be  a  statement  that  he  fabricated  a  story  with  regard  to  his 
having  seen  a  copy  of  a  certain  letter  alleged  to  have  been 
written  by  the  defendant's  firm.  The  defendant  justifies,  and 
undertakes  to  prove  that  the  plaintiff  did  fabricate  the  story. 
What  does  that  proof  involve  ?  It  would  in  the  first  place  be 
material  for  the  defendant  to  prove  that  no  such  letter  was  ever 
written.  That,  if  it  could  be  proved,  would  go  to  shew  that  there 
could  not  have  been  any  copy  of  such  letter,  and  that  it  was  un« 
likely  that  any  alleged  copy  really  existed.  Secondly,  it  would  be 
material  to  prove  that  no  copy  or  alleged  copy  of  any  such  letter 
ever  existed.  If  those  two  facts  could  be  established,  the  defen* 
dant  would  have  proved  his  case,  because,  if  there  never  was  such 
a  letter,  or  any  such  copy,  or  alleged  copy,  it  follows  that  the 
plaintiff  must  have  fabricated  the  story.  It  would  on  the  other 
hand  be  material  for  the  plaintiff  by  way  of  destroying  the  case  set 
up  by  the  defendant  to  prove  the  existence  of  the  original  letter, 
the  existence  of  the  copy,  and  that  the  copy  was  shewn  to  him* 
Those  are  facts  which  he  need  not  necessarily  put  on  the  record, 
for  all  that  he  need  do  in  his  pleadings  is  to  deny  what  the  defen- 
dant asserts  when  he  alleges  the  truth  of  the  libel ;  but  they  are 
facts  which,  if  proved,  would  be  material  as  disproving  the  defence 
set  up  by  the  defendant.    Now  it  appears  from  documents  that 


(1)  7  Ch.  D.  435. 

(2)  3  Mac.  &  G.  575. 


(3)  32  W.  R.  558. 

(4)  2  Mac.  &  G.  247, 
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are  before  the  Court,  viz.,  letters  and  reports  of  speeches  of  the        1886 
plaintiff  which  he  does  not  deny,  that  the  plaintiff  actually  does    Marriott 
assert  those  facts  in  answer  to  the  defendant's  allegation  that  the    oh^^ J^bb. 
story  of  the  letter  is  a  fabrication.    He  asserts  in  terms  that  there       ^^* 
was  a  copy  of  the  letter,  and  that  it  was  shewn  to  him,  or  at  Lord  Esher,  m.b. 
any  rate  he  was  informed  of  its  contents  by  persons  on  whose 
statements  he  was  entitled  to  rely  and  did  rely.    Again,  the 
defendant  having  denied  the  existence  of  the  original  letters 
which  were  alleged  to  have  been  sent  round  to  the  smaller  manU"' 
iacturers,  the  plaintiff  has  asserted  in  answer  to  him  that  there 
were  such  letters,  and  that  two  such  letters  are  in  the  hands  of 
certain  bankers  and  others.    He  has  condescended  upon  the  facts 
on  which  he  relies,  and  has  declared  that  his  case  in  answer  to  the 
defendant's  depends  upon  certain  facts  which  he  is  in  a  position 
to  prore,  and  which  if  proved  will  be  fatal  to  the  defendant's 
case  upon  the  plea  of  justification.    Under  these  circumstances 
the  question  is,  whether  the  defendant  has  not  a  right  to  insist 
on  being  informed  in  answer  ito  his  interrogatories  of  all  the 
material  circumstances,  of  all  the  substantial  part  of  these  facts 
so  asserted  by  the  plaintiff. 

Various  grounds  are  relied  upon  on  behalf  of  the  plaintiff  in 
support  of  the  contention  that  he  is  not  bound  to  answer  further. 
First  it  is  said  that,  even  if  the  names  of  the  persons  in  question 
are  a  substantial  part  of  material  facts  and  the  defendant  would 
otherwise  be  entitled  to  discovery  of  them,  the  defendant  has  no 
right  to  have  them  disclosed,  because  the  plaintiff  has  sworn  that 
he  intends  to  call  these  persons  as  witnesses.  I  cannot  see  how 
that.can  be  any  sufficient  reason  for  exempting  the  plaintiff  from 
the  obligation  to  disclose  the  names,  assuming  that  he  would 
otherwise  be  bound  to  disclose  them.  Assuming  that  the  plaintiff 
does  bona  fide  intend  at  present  to  call  these  persons  as  witnesses, 
it  does  not  follow  that  they  will  be  called  at  the  trial.  Then  it  is 
said  that  the  defendant  is  not  entitled  to  interrogate  as  to  these 
facts,  because  the  plaintiff  did  not  set  them  up  till  after  the  cause 
of  action  arose ;  but  I  cannot  see  why,  if  a  party  sets  up  certain 
material  fiacts  as  constituting  his  case  at  any  time,  the  other 
party  shoidd  not  be  entitled  to  interrogate  as  to  the  substantial 
portion  of  them.    Again,  it  is  said  that  the  facts  required  to  be 
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1686       stated  are  merely  matter  for  cross-examination  of  the  plaintiff. 

Marriott    ^^^  oross-examination,  however  skilful,  unless  there  are  some 

Chamber-    ^^^^^i^'-^s  in  the  possession  of  the  cross-examining  counsel  for 

LAIN.       contradicting  or  checking  the  witness,  is  often  a  very  unsatis- 

LordSBber,M.R:  factory  modo  of  getting  at  facts.    It  does  not  appear  to  me  that 

there  is  anything  in  any  of  the  reasons  that  have  been  put  forward 

to  shew  why  the  plaintiff  should  not  answer  further,  assuming 

that  the  matters  as  to  which  the  further  answer  is  required  are 

matters  forming  a  substantial  part  of  the  iiEu^ts  material  to  the 

issue,  and  not  merely  the  names  of  witnesses  or  mere  evidence  of 

such  facts. 

We  must  then  consider  the  various  matters  in  question  to  se6 
whether  they  are  a  substantial  part  of  any  fact  material  to  the 
issue.  First,  as  to  the  persons  in  whode  possession  it  is  alleged 
that  the  original  letters  are.  No  doubt  it  will  be  a  matter  in 
dispute  at  the  trial,  though  not  diirectly  in  issue  on  the  pleadings, 
whether  such  letters  were  ever  written.  I  cannot  help  thinking 
that  the  existence  or  non-existence  of  such  letters  is  a  fact  material 
to  the  issue.  I  think  it  must  at  any  rate  reduce  the  damages  very 
much,  if  it  were  proved  that  there  never  was  any  such  letter  written 
by  the  defendant  or  his  firm.  Be  that  as  it  may,  in  any  case  the 
existence  or  non-existence  of  the  original  letters,  though  not  a 
&ct  directly  in  issue,  is  a  very  material  fact  with  regard  to  the 
inference  that  may  be  drawn  from  it  as  to  the  fact  in  issue.  The 
plaintiff  says  that  there  are  such  letters  in  existence  in  the  hands 
of  persons  in  Birmingham.  It  being  a  fact  in  dispute  whether  such 
letters  ever  existed,  it  seems  to  me  to  be  a  material  part  of  the  fact 
as  alleged  by  the  plaintiff  who  sueh  persons  are.  It  is  <me  of  the 
substantial  43ircumstanoes  of  a  fact  that  will  be  in  dispute  between 
the  parties  at  the  trial  upon  the  issue  on  the  plea  of  justificati<»i, 
and  the  plaintiff,  having  condescended  on  the  facts  on  which  he 
relies,  must  state  the  substantial  circumstances  of  them.  Next, 
with  regard  to  the  copy  of  the  letter ;  the  issue  on  the  pleadings 
apparently  being  whether  the  plaintiff  fabricated  the  story,  it 
will  be  a  matter  material  to  such  issue,  though  not  itself  directly 
in  issue,  whether  any  such  copy  existed,  or  whether  statements 
were  made  to  the  plaintiff  leading  him  to  think  that  it  did  exist. 
Here,  again,  the  plaintiff  has  condescended  on  certain  facts  in 
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relation  to  the  matter.    He  has  stated  that  he  has  been  shewn  a       1886 
copy,  and  has  vonehed  a  certain  solicitor  and  others  in  relation    mabbiott 
to  the  existence  of  such  copies.    That,  again,  is  in  my  opinion  a    chambee- 
material  &ct  which  will  be  in  dispute  at  the  trial,  and  which,  if       ^^^- 
proved,  may  :be  fatal  to  the  defendant's  justification ;  and  it  seems  LwdEsher.  m.r. 
to  me  that  it  is  a  substantial  portion  of  the  fact  who  these  persons 
are.    It  does  not,  to  my  mind,  signify,  in  dealing  with  these 
questions,  on  whom  it  lies  to  prove  the  facts  with  regard  to  which 
the  interrogatory  is  put.    These  &ota  may  be  called  part  of  the 
plaintiff's  case,  but>if  they  are,  I  think  the  defendant  has  a  right 
to  interrogate  with  regard  to  them,  because  they  are  part  of  the 
plaintiff's  case.    The  law  with  regard  to  interrogatories  is  now 
very  sweeping.    It  is  not  permissible  to  ask  the  names  of  persons 
merely  as  being  the  witnesses  whom  the  other  party  is  going  to 
call,  and  their  names  not  forming  any  substantial  part  of  the 
material  facts ;.  and  I  think  we  may  go  so  far  as  to  say  that  it  is 
not  permissibl9.tb  ask  what  is  mere  evidence  of  the  facts  in  dis- 
pute, but  fosms.no  part  of  the  faet9  themselves.    But  with  these 
exceptions  it  seems,  to  me  that  pretty  nearly  anything  that  is 
material  may  now  be  asked.    The  right  to  interrogate  is  not  con- 
fined to  the  faote  directly  in  issue,  but  extends  to  any  facts  the 
existence  or  non-existence  of  which  is  relevant  to  the  existence  or 
non-existence  of  ^the  facts  directly  in  issue. 

On  the  grounds  which  I  have  stated  I  tbink  that  the  decision 
of  the  Court  below  wa3  right  . 

BoWEK,  L.J«  I  am  of  the  same  opinion.  It  appears  to-  me 
that  it  is  impossible^  in  considering  what  the.  right  of  a  party  to 
have  discovery  by  interrogatories  may  be,  to  look  only  to  the 
issue  as  appacent.on  the  pleadings,  ifor  it  may  well  ba  that  at  the 
trial  the  case  may  depend  pn  matters  not  directly  put  in  issue  by 
the  pleadings,.  Th^  parties  may  shew,  and  I  think  in  this  case 
they  have  shewn,  by  the  wi^y  in  which  they  have  c(mducted  their 
controversy,  that>  when  the  case  comes  to  trial,  .the  matter  will 
be  fought  out  on  certain  lines,  though  such  lines  are  not  disclosed 
by  the  pleadings.  It  seems  to  me  that  in  the  present  instance 
the  plaintiff  has  placed  his  case  on  a  certain  basis,  the  firmness  or 
infirmity  of  which  will  make  all  the  difference  at  the  trial ;  and 
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1886  that  the  defendant  will  not  have  a  fair  chance  of  disproying  the 
Mabbiott  case  so  set  up  by  the  plaintiff,  unless  he  is  told  with  somewhat 
Chambeb-  greater  particularity  what  it  is.  The  libel  charges  the  plaintiff 
i*AiN.  with  having  fabricated  a  story  about  a  copy  of  a  letter  supposed 
Bowen,  L.J.  to  havo  bccu  Written.  So  the  plaintiff  has  two  strings  to  his  bow. 
He  may  say,  first,  that  the  letter  existed  in  fact,  or  secondly,  by 
way  of  alternative,  that,  though  it  did  not  exist,  he  had  reasonable 
grounds  for  supposing  that  it  did  exist.  If  he  succeeds  in 
establishing  either  of  these  positions  he  wins  the  action.  The 
defendant's  case  must  be  that  no  such  letter  existed,  and  that  the 
plaintiff  had  no  reason  for  thinking  that  it  did.  He  has  not  two 
strings  to  his  bow,  but  must  prove  both  these  propositions.  If  he 
fails  to  prove  both,  he  fails  to  support  the  onus  thrown  upon  him. 
Anything,  therefore,  which  tends  to  prove  or  disprove  either  of 
those  propositions  is  material  to  his  case.  The  plaintiff  in  the 
course  of  the  controversy  between  himself  and  the  defendant  in 
order  to  make  good  his  position  has  condescended  on  certain  facts 
as  constituting  his  case.  He  says  in  effect  that  he  was  shewn  a 
copy  of  the  letter  by  a  person  on  whom  he  could  rely,  and  that 
duplicates  are  now  in  the  possession  of  particular  persons.  The 
truth  or  falsehood  of  these  statements  will  make  all  the  difference 
in  the  aspect  of  the  case.  Suppose  that  it  is  shewn  that  there 
was  no  such  letter  written  as  alleged,  and  that  the  plaintiff  had 
no  sufficient  reason  for  thinking  there  was,  the  effect  must  be  at 
any  rate  greatly  to  reduce  the  damages,  because  it  would  be  shewn 
that  the  plaintiffs  attack  on  the  defendant  was  groundless.  It 
is  obvious  therefore  that  the  facts  so  asserted  by  the  plaintiff  will 
be,  to  say  the  least,  very  material,  if  proved  at  the  trial,  and  it  is 
most  essential  to  the  defendant's  case  to  be  able  to  disprove  them. 
In  order  to  do  so  and  to  prove  his  negative  he  wants  the  plaintiff^s 
affirmative  made  somewhat  more  specific.  It  is  said  by  the 
plaintiffs  counsel  that  to  compel  the  plaintiff  to  give  the  fuller 
information  asked  for  will  be  to  compel  him  to  disclose  the  names 
of  his  witnesses.  But,  although  one  party  cannot  compel  the 
other  to  disclose  the  names  of  his  witnesses  as  such,  yet,  if  the 
name  of  a  person  is  a  relevant  fact  in  the  case,  the  right  that 
would  otherwise  exist  to  information  with  regard  to  such  fact  is 
not  displaced  by  the  assertion  that  such  information  involves  the 
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disclosure  of  the  name  of  a  witness.    It  seems  to  me  that,  as  the       1886 
controversy  between  these  parties  has  shaped  itself,  the  informa-    Mabbioit 
tion  required  is  relevant  to  the   defendant's  case  and  must    chambbb- 
therefore  be  given.     The  case  of  Storey  v.  Lord  Lennox  (1),  cited       ^^^' 
by  my  Brother  Pry,  appears  to  me  to  shew  that  the  mere  fitct    Bowen,  l.j. 
that  the  discovery  sought  will  involve  the  disclosure  of  the 
names  of  witnesses  is  not  a  sufficient  reason  for  refusing  such 
discovery.    The  case  of  Bade  v.  Jacobs  (2)  is  not  at  all  inconsis- 
tent with  our  present  decision.    What  was  there  asked  for  was 
evidence ;  not  information  as  to  a  material  fact  which  could  be 
proved  at  the  trial,  but  mere  evidence  by  which  material  facts 
were  to  be  proved. 

Prt,  L.J.  The  questions  which  arise  in  this  case  are  three  in 
nnmber.  One  relates  to  the  names  of  persons  who  were  said  to 
have  given  information  as  to  these  letters,  or  to  have  shewn  a 
copy  to  the  plaintiff;  another  relates  to  the  names  of  persons  in 
whose  possession  originals  of  the  supposed  letters  were  said  to  be 
and  the  third  relates  to  the  names  of  persons  to  whom  the  letters 
were  sent.  It  seems  to  me  that  slightly  different  considerations 
apply  to  these  three  questions  respectively.  I  think  that  the 
defendant  is  clearly  entitled  to  discovery  of  the  names  of  persons 
comprised  in  the  first  question.  The  defendant  has  taken  on 
himself  the  burthen  of  proving  what  the  libel  asserts,  viz.,  that  the 
whole  story  as  to  the  letters  has  been  fabricated  by  the  plaintiff. 
To  prove  this  he  must  shew  two  things ;  first,  that  the  alleged 
letter  was  never  written ;  and  secondly,  that  the  plaintiff  had  no 
ground  for  believing  in  its  existence.  It  is  material  to  the  latter 
branch  of  his  case  to  know  who  the  persons  are  from  whom  the 
plaintiff  asserts  that  he  derived  his  information.  If  such  persons 
exist  and  are  persons  of  respectability  and  character,  whose  state- 
ments would  afford  sufficient  ground  for  belief  in  the  existence  of 
the  letter,  the  case  for  the  plaintiff  is  made  out ;  but,  if  the  persons 
whose  authority  is  voudied  by  the  plaintiff  are  persons  whose 
statements  no  reasonable  man  could  suppose  to  be  trustworthy, 
this  fact  would  go  far  to  support  the  defendant's  case.  It  seems 
tome,  therefore,  that  the  names  of  these  persons  are  material  and 

(1)  1  Keen,  341.  (2)  3  Ex.  D.  335. 
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1886        relevant  to  the  fact  which  the  defendant  has  to  prove.     This 

'  MARRiorr    qnestion  then  arises :  the  general  rule  being  that  a  party  is  en- 

^    ^         titled  to  discovery  of  material  facts,  but  not  of  the  names  of  the 

LAiK.  witnesses  by  whom  they  are  to  be  proved,  and  it  being  impossible 
FryiZj.  for  the  other  party  to  disclose  the  facts  without  also  disclosing 
the  names  of  his  witnesses^  is  the  right  to  discovery  to  give  way 
to  the  right  to  protection  from  giving  the  names  of  the  witnesses, 
or  vice  versa  ?  That  question  seems  to  me  to  have  been  answered 
by  Lord  Langdale  in  the  case  of  Storey  v.  Lord  Lennox  (1)  fifty 
years  ago.  He  there  says,  ^^  the  defence  here  is  that  the  letters 
may  disclose  the  names  of  the  witnesses  and  the  evidence ;  and 
so  indeed  may  every  discovery  which  the  defendant  may  be  re- 
quired to  give.  In  telling  the  truth,  as  he  is  bound  to  do,  he 
may  incidentally  disclose  to  the  plaintiff  that  which  will  enable 
the  plaintiff  to  learn  the  names  of  the  witnesses  and  the  nature  of 
the  evidence ;  and  if  this  consequence  could  be  used  as  a  ground 
for  resisting  a  discovery,  one  of  the  most  extensively  useful 
parts  of  the  jurisdiction  of  the  Courts  of  Equity  would  be  lost" 

I  think  that  the  law  still  is  as  there  laid  down,  and  the  mere 
circumstance  that  in  making  discovery  of  relevant  facts  the  names 
of  witnesses  must  be  disclosed  is  not  su£Scient  to  take  away  the 
right  to- discovery.  The  present  case  is  remarkable  in  one  point 
of  view,  because  the  plaintiff  has  himself  volunteered  the  state- 
ment that  these  persons  will  be  his  witnesses.  It  would  not  have 
been-  apparent  that  they  would  be,  but  for  his  statement ;  for  it 
is  quite  possible  that  the  statements  made  by  them  could  be 
proved  by  other  persons  who  heard  them.  With  regard  to  this 
part  of  the  case,  I  tbiiik  that  the  appeal  entirely  fails.  With 
regard  to  the  other  two  questions  I  confess  that  I  feel  more 
doubtful.  It  would  no  doubt  be  a  relevant  fact  that  originals  of 
these  letters  exi^t ;  but  I  feel  some  doubt  how  far  the  question 
in  whose  hands  they  exist  is  a  substantial  part  of  the  case  which 
the  plaintiff  is  bound  to  disclose  on  interrogatories.  However,  as 
the  majority  of  the  Court  are  clear  on  the  point  I  fully  believe 
that  my  doubts'  are  groundless.  With  regard  to  the  remaining 
question  also,  I  should  have  felt  some  doubt,  but  for  the  opinion 
of  the  Master  of  the  Bolls  and  my  Brother  JBowen,  whether  we 

(1)  1  Keen,  341. 
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are  not  going  too  far  in  ordering  discovery  of  the  names  of  %he  188G 

persons  to  whom  it  is  alleged  that  the  letters  were  sent ;  but  I  mabriott" 

yield  to  their  view  of  the  case.    For  these  reasons  the  appeal  ohamber- 

must  be  dismissed.  ^^^' 

Appeal  d%mM99edn 

Solicitors  for  plaintiflf :  Oedge,  Kirhy  &  MilUU. 
Solicitors  for  defendant;  Sharpe,  Parkers,  dt  Co.,  for  Bylands, 
Martineau  &  Oo. 

E.  L. 


In  be  ARMSTBONG.  Ex  parte  GILCHRIST.  May  10, 11. 

Bankruptcy  —  Married  Woman  —  Separate  Property  —  Settlement  —  General 
Poioer  of  Appointment— Bankruptcy  Act,  1883  (46  <fc  47  Vict.  c.  62),  «.  24 
^Married  Womm'$  Property  Act,  1882  (45  &  46  Vict,  c  lb),  «.  1,  «m5-m.  5, 
«.  19. 

Beal  property  was  by  a  marriage  settlement  vested  in  a  trustee  in  trust  for 
the  married  woman  for  life  for  her  separate  use  without  restriction  on  anticipa- 
tion, with  remainder  to  such  persons  for  such  estates  as  she  might,  whether 
covert  or  sole,  by  deed  or  will  appoint,  a;nd  in. default  of  appoin|;ment  to  her 
children  in  fee.  The  settlement  also  contained  a  provision  under  which  the 
property  could  be  sold  or  mortgaged  by  her  direction,  and  the  proceeds  paid  to 
her: — 

Hdd,  that  she  was  subject  to  the  provisions .  of  the  bankruptcy  laws  |n 
resx)ect  of  such  property  as  being  her  separate  property,  under  s.  1,  sub-s.  6,  of 
the  Married  Women's  Property  Act,  1882,  and  should  therefore  be  directed  to 
exercise  the  power  of  appointment  In  favour  pf  the  trustee  in  bankruptcy 
of  hor  estate  under  s.  24  of  the  Bankruptpy  Act,  1883. 

Appeal  from  the  refusal  by  a  county  court  judge  of  an  applica- 
tion by  the  trustee  of  the  property  of  a  bankrupt  for  an  order 
under  s.  24  of  the  Bankruptcy  Act^  1883,  directing  the  bankrupt 
to  execute  a  deed  of  appointment  of  certain  freehold  property. 

The  bankrupt  was  a  married  woman  who  had  carried  on  a  trade 
separately  from  her  husband.  Previously  to  the  marriage  in 
November,  1881,  she  had  executed  a  marriage  settlement  by 
i¥hich  she  conveyed  the  freehold  property  in  question,  which 
consisted  of  certain  houses,  to  a  trustee  in  trust  to  pay  the 
residue  of  the  rents  and  profits,  after  keeping  down  the  interest 
on  a  mortgage,  to  her  duriiig  her  life  without  impeachment  of 
waste,  for  her  sole  and  separate  use,  without  any  restriction  on 
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1886  anticipation,  and,  after  her  decease,  upon  trust  for  such,  person 
In  BE  or  persons,  for  such  estate  or  estates,  interest  or  interests,  and 
^^  '  generally  in  such  manner  as  she  should,  whether  covert  or  sole, 
GiLCHBiBT.  by  deed  or  will  appoint,  and  in  default  of  any  such  appointment, 
and  so  far  as  such  appointment  should  not  extend,  upon  trust  for 
her  son  by  a  previous  marriage  and  his  heirs,  and  for  all  and 
every  the  child  or  children  of  the  intended  marriage  and  their 
heirs,  who  being  a  son  or  sons  should  attain  the  age  of  twenty- 
one  years,  or  being  a  daughter  or  daughters  should  attain  that 
age  or  marry,  and,  if  more  than  one,  in  equal  shares  as  tenants  in 
common,  and  subject  to  the  trusts  aforesaid  for  the  right  heirs  of 
the  settlor.  It  was  further  provided  by  the  settlement  that  the 
trustee  should  during  the  life  of  the  settlor,  with  her  consent  in 
writing,  have  a  power  of  sale  and  exchange  over  the  heredita- 
ments thereby  settled,  and  should,  with  the  like  consent,  have 
power  to  raise  by  way  of  sale  or  mortgage  of  the  said  here- 
ditaments or  any  of  them  such  sum  or  sums  of  money  as  she 
might  direct,  and  pay  the  same  to  her,  and  that  her  receipt  for 
the  same  without  the  concurrence  of  her  husband  should  be  a 
suflScient  discharge.  Upon  the  bankruptcy  of  the  settlor,  the 
trustee  in  bankruptcy  of  her  property  applied  to  her  to  execute  a 
deed  of  appointment  of  the  hereditaments  comprised  in  the 
settlement  in  his  favour  as  such  trustee,  but  she  refused  to  do  so. 
The  trustee  thereupon  applied  to  the  county  court  for  an  order 
directing  her  to  do  so  under  s.  24  of  the  Bankruptcy  Act,  1883. 

May  10.  Herbert  Reed,  for  the  trustee.  In  substance,  the 
whole  interest  in  these  houses  belonged  to  the  bankrupt  for  her 
separate  use.  She  had  a  life  estate  coupled  with  an  absolute 
power  of  disposal  of  the  whole.  The  houses  were  therefore  her 
separate  property  within  the  meaning  of  the  Married  Women's 
Property  Act,  1882,  s.  1,  sub-s.  5.  (1)     See  notes  to  Hulme  v» 

(1)  The  Married  Women's  Property  laws  in  the  same  way  as  if  she  were  a 

Act,  1882  (45  &  46  Vict.  c.  75),  s.  1,  feme  sole." 

sub-8.  (5) : —  Sect.  19.  *'  Nothing  in  this  Act  con- 

**  Every  married  woman  carrying  on  tained  shall  interfere  with  or  affect  any 
a  trade  separately  from  her  husband  settlement  or  agreement  for  a  settle- 
shall,  in  respect  of  her  separate  pro-  ment  made  or  to  be  made,  whether 
perty,  be  subject  to  the  bankruptcy  before  or  after  marriage,  respecting  the 
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Tenant.  (1)  The  bankrupt  ought,  therefore,  to  be  ordered  to  exe-  1886 
cute  the  deed  of  appointment  in  order  to  make  the  property  Inrb 
available  for  the  benefit  of  her  creditors.    Sect.  19  of  the  Married     J""^^^^^- 

Ex  PABTS 

Women's  Property  Act,  1882,  has  not  the  effect  of  excepting  from  Gilchrist. 
the  operation  of  s.  1,  sub-s.  5,  all  property  included  in  a  settlement. 
The  object  of  that  section  was  merely  to  make  it  clear  that  the 
proyisions  of  the  Act  making  property  acquired  by  or  coming  to 
a  married  woman  her  separate  property,  and  giving  her  an  abso- 
lute power  of  disposal  over  such  property,  were  not  intended  to 
interfere  with  or  override  the  provisions  of  marriage  settlements. 
The  application  of  s.  1,  sub-s.  5,  to  this  property  is  not  an  inter- 
ference with  the  provisions  of  this  settlement  in  the  sense  con- 
templated by  s.  19.  This  property  is  the  separate  property  of  • 
the  bankrupt  by  the  terms  of  the  settlement,  quite  independently 
of  the  provisions  of  the  Act.  The  right  of  the  trustee  is  not  in 
derogation  of  but  depends  upon  the  affirmance  of  the  provisions 
of  the  settlement. 

Bibton,  for  the  bankrupt.  The  terms  of  s.  19  of  the  Married 
"Women's  Property  Act,  1882,  are  clear,  and  it  expressly  provides 
that  nothing  in  the  Act  contained  shall  interfere  with  or  affect 
any  settlement  respecting  the  property  of  any  married  woman. 
How  can  it  be  said  that  this  settlement  will  not  be  affected,  if 
the  provisions  of  s.  1,  sub-s.  5,  are  applied  to  the  property  com- 
prised in  it  ?  By  the  terms  of  the  settlement,  if  the  married 
woman  elects  not  to  exercise  the  power  of  appointment,  the  pro- 
perty goes  to  her  children.  Her  son  has  a  vested  interest  under 
the  settlement,  though  such  interest  is  liable  to  be  divested  by 
an  appointment.  If  the  married  woman  can  be  forced,  under  the 
provisions  of  s.  1,  sub-s.  5,  to  make  an  appointment,  and  the 
vested  interest  given  by  the  settlement  in  de&ult  of  appoint- 
ment is  thus  destroyed,  how  can  it  be  said  that  the  settlement  Is 
not  affected  ?  Secondly,  except  so  far  as  ber  life  interest  may  be 
concerned,  this  property  was  not  the  separate  property  of  the 


property  of  any  married  woman  or  property  or  income  by  a  woman  mider 
shall  interfere  with  or  render  inopera^  any  settlement  or  agreement  for  a 
Uve  any  restriction  agunst  anticipa-      settlement." 

lion  at  present  attached  or  to  be  here-         (1)  1  W.  &  T.  Leading  Cases,  5th 
after  attached  to  the  enjoyment  of  any      ed.  p.  536. 
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X886       bankrapty  and  therefore  not  within  s.  1,  sub-s.  5.    She  had  a 
In  ee       power  of  disposal,  but  that  is  not  included  in  the  ordinary  mean- 
^^'  ing  of  the  term  "  property."    That  seems  to  be  shewn  by  s.  44  of 
GiLCHBisT.   the  Bankruptcy  Act,  1883,  which  expressly  provides  that  ''pro- 
perty "  shall  include  a  power  of  disposal.    He  cited  In  re  8Umor*8 
Trusts  (1);  Conolan  v.  Leyland  (2);   Tumbull  v.  Fortnan  (3); 
Beid  V.  Beid  (4) ;  London  Chartered  Bank  of  Australia  v.  Lem- 
priere.  (5) 

Herbert  Beed,  in  reply,  cited  Bright' s  Husband  and  Wife,  p.  232 ; 
Taylor  v.  Meads  (6) ;  EeaUey  v.  TJumas  (7) :  Mayd  v.  Field.  (8) 

May  11.  Makisty,  J.    This  is  an  appeal  from  the  refusal  of 
,     the  county  court  judge  to  order  the  bankrupt  to  execute  a  con- 
veyance of  certain  property  to  the  trustee  in  bankruptcy.    The 
effect  of  the  settlement  executed  by  the  bankrupt  upon  her 
marriage  is  to  give  her  a  life  interest  in  this  property  for  her 
separate  use  without  any  restraint  on  anticipation,  coupled  with 
the  absolute  power  to  dispose  of  the  property  by  deed  during  her 
lifetime  or  by  will  after  her  death.    In  substance,  therefore,  she 
has  every  power  which  the  absolute  owner  of  property  possesses. 
The  question  is  whether  under  these  circumstances  the  trustee 
in  bankruptcy  is  entitled  to  the  order  for  which  he  asks  for  the 
purpose  of  making  this  property  available  for  the  benefit  of  the 
bankrupt's  creditors.    It  was  argued  in  answer  to  the  application 
of  the  trustee  that  the  interest  of  the  bankrupt  was  protected  by 
the  settlement  from  the  bankrupt's  creditors  as  not  being  pro- 
perty which  under  the  provisions  of  the  Married  Women's  Pro- 
perty Act,  1882,  was  rendered  subject  to  the  provisions  of  the 
bankruptcy  law.    I  come  to  the  conclusion  that  this  argument 
cannot  be  supported.    Sect.  1,  sub-s.  5,  of  the  Married  Women's 
Property  Act,  1882,  provides  that  any  married  woman  carrying 
on  a  trade  separately  from  her  husband  shall  in  respect  of  her 
separate  property  be  subject  to  the  bankruptcy  laws  in  the  same 
way  as  if  she  were  a  feme  sole.    The  question  raised  is  whether 

(1)  24  Ch.  D.  195.  (5)  Law  Bep.  4  P.  C.  572. 

(2)  27  Ch.  D.  632.  (6)  34  L.  J.  (Ch.)  203. 

(3)  15  Q.  B.  D.  234.  (7)  15  Vos.  596. 

(4)  31  Ch,  D.  402.  (8)  3  Ch.  D.  687. 
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this  interest  of  the  bankrupt  is  '' separate  property"  within  the       1886 
meaning  of  that  section.    It  is  neeessary  in  order  to  decide  that       ihu 
question  to  consider  the  other  statutory  provisions  bearing  on  the  ^^»"«™>»o- 
subject  as  well  as  the  general  law  with  regard  to  a  wife's  separate   oiLCHBiBr. 
estate.    It  is  said  that  s.  19  of  the  Married  Women's  Property    ut^g^.j. 
Act  operates  to  prevent  any  interference  under  the  provisions  of 
s.  ly  sub-s.  5,  with  the  property  because  it  is  property  comprised 
in  a  settlement.    The  words  relied  on  are  "  nothing  in  this  Act 
contained  shall  interfere  with  or  affect  any  settlement  or  agree- 
ment for  a  settlement  made  or  to  be  made,  whether  before  or  after 
marriage,  respecting  the  property  of  any  married  woman."    There 
being  no  restriction  on  anticipation  in  this  case  the  words  which 
immediately  follow  in  the  section  do  not  apply.      The  question 
is  what  is  the  meaning  of  this  provision.    It  is  contended  for  the 
trustee  in  bankruptcy  that  his  application  does  not  involve  any 
interference  with  the  settl^nent  in  the  sense  contemplated  by  the 
section ;  that,  on  the  contrary,  he  seeks  to  afiKrm  the  settlement 
as  giving  the  bankrupt  this  property  for  her  separate  use  and  so 
rendering  it  subject  to  the  provisions  of  s.  1,  sub-s.  5.    I  think 
that  his  contention  is  correct.    It  appears  to  me  that  it  would, 
as  he  pointed  out,  be  a  great  anomaly,  if  a  married  woman  could 
carry  on  a  separate  trade,  and  could  by  reason  of  such  trade  be 
rendered  subject  to  the  bankruptcy  laws,  and,  having  the  right  to 
property  under  a  settlement  and  the  absolute  power  of  disposing 
of  it  as  she  pleased,  she  could  nevertheless  refuse  to  apply  such 
property  for  the  benefit  of  her  creditors  on  the  ground  that  her 
power  over  it  arose  under  a  settlement.    There  do  not  appear  to 
be  any  other  sections  in  the  Married  Women's  Property  Act, 
1882,  bearing  on  the  point.    It  is  necessary  next  to  consider  the 
provisions  of  the  Bankruptcy  Act,  1883.    It  is  provided  by  s.  152 
that  nothing  in  the  Act  shall  affect  the  provisions  of  the  Mar- 
ried Women's  Property  Act,  1882 ;  but^  if  the  construction  which 
we  place  upon  the  provisions  of  that  Act  is  correct,  there  is 
nothing  inconsistent  with  it  in  the  provisions  to  which  I  am  about 
to  refer.    Sect.  44  enacts  that  the  property  of  the  bankrupt  for 
the  purposes  of  the  Act  shall  comprise  (1)  all  such  property  as 
may  belong  to  or  be  vested  in  the  bankrupt  at  the  commencement 
of  the  bankruptcy,  or  may  be  acquired  by  or  devolve  on  him  before 
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188G       his  discharge ;  (2)  the  capacity  to  exercise  and  to  take  proceed- 
iKBB       ings  for  exercising  all  such  powers  in  or  over  or  in  respect  of 
Abmotbono.  property  as  might  have  been  exercised  by  the  bankrupt  for  his 
GiLCHBiffr.    own  benefit  at  the  commencement  of  his  bankruptcy  or  before 
nf.^i-y  7     his  discharge,  except  the  right  of  nomination  to  a  vacant  eccle- 
siastical benefice.    By  s.  24  it  is  provided  that  **  every  debtor 
shall,"  among  other  things,  "execute  such  powers  of  attorney, 
conveyances,  deeds  and  instruments,  and  generally  do  all  such 
acts  and  things  in  relation  to  his  property  and  the  distribution 
of  the  proceeds  amongst  his  creditors  as  may  be  reasonably 
required  by  the  official  receiver,  special  manager,  or  trustee,  or 
may  be  prescribed  by  general  rules  or  be  directed  by  the  court, 
&c."    There  is  therefore  no  doubt  that  the  Court  has  power  to 
require  the  bankrupt  to  execute  any  deed  that  may  be  reason- 
ably necessary  for  the  purpose  of  enabling  the  trustee  to  deal 
with  the  estate.    There  do  not  appear  to  be  any  other  provisions 
of  the  Bankruptcy  Act  which  it  is  material  to  consider  for  the 
purposes  of  this  case. 

These  being  the  statutory  provisions  which  are  applicable,  it 
becomes  necessary  to  consider  the  general  law  with  regard  to  what 
constitutes  separate  estate  of  a  married  woman.  It  was  argued 
that,  according  to  the  general  law  on  the  subject,  where  property 
is  settled  on  a  married  woman  for  life  for  her  separate  use,  with  a 
general  power  to  her  to  appoint  by  way  of  remainder,  any  interest 
in  such  property  beyond  the  lifo  estate  is  not  to  be  considered  as 
the  separate  property  of  the  wife.  It  has  been  decided  that, 
where  a  settlement  gives  the  life  interest  to  the  married  woman 
to  her  separate  use  without  restriction  on  anticipation,  and  gives 
to  her  a  general  power  of  appointment,  but  provides  that  in 
default  of  such  appointment  the  property  shall  go  to  her  repre- 
sentatives, the  whole  of  the  beneficial  interest  in  the  property  is 
to  be  treated  as  given  for  the  sole  and  separate  use  of  the  wife, 
and  she  has  an  absolute  power  of  disposal  over  it.  But  it  is  said 
that  this  case  di£fers,  because  the  ultimate  remainder  in  defiftult 
of  appointment  is  not  to  the  representatives  of  the  tenant  for 
life,  but  to  other  persons.  It  does  not  seem  to  me  that  that 
circumstance  makes  any  substantial  difference.  There  is  an  abso- 
lute power  of  disposal  which  precedes  and  overrides  such  ultimate 
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remainder,  and  it  seems  to  me  that  the  fundamental  principle       1886 
must  be  that,  where  the  property  is  entirely  at  the  disposal  of       JTbib 
the  bankrupt,  she  must  dispose  of  it  for  the  benefit  of  her  credi-  -^bmstboxo. 
tors.    It  is  not  necessary  for  me  to  go  through  all  the  cases  on   Gac™«. 
the  subject.    They  will  be  found  cited  and  the  result  of  them    m>TiI^^ 
summarized  in  Montague  Lush's  Law  of  Husband  and  Wife, 
pp.  125-127.    A  number  of  authorities  are  there  referred  to,  of 
which  perhaps  the  most  important,  as  laying  down  most  fully 
the  general  principles  of  equity  with  regard  to  a  married  woman's 
separate  estate,  is  the  decision  of  Lord  Westbury  in  Taylor  v. 
Meads.  (1)    It  appears  to  me  that  the  principle  of  this  decision 
is  applicable  here.    The  present  case  is  peculiar,  because  the 
settlement  gives  the  bankrupt  not  only  a  general  power  of 
appointment  by  deed  or  will,  but  also  a  power  to  require  the  sale 
or  mortgage  of  the  property  and  the  payment  of  the  proceeds 
to  herself.    I  come  to  the  conclusion  that  under  these  circum- 
stances the  whole  of  the  interest  in  this  property  was  the  separate 
property  of  the  bankrupt  within  the  meaning  of  s.  1,  subs.  5, 
of  the  Married  VTomen's  Property  Act,  1882,  and  that  therefore 
the  order  applied  for  ought  to  have  been  made.     For  these 
reasons  I  think  the  appeal  must  be  allowed. 

Cave,  J.  I  am  of  the  same  opinion.  The  question  depends 
on  the  construction  of  one  or  two  sections  of  the  Married  Women's 
Property  Act,  1882.  The  5th  sub-section  of  the  1st  section  of 
that  Act  provides  that  a  married  woman  carrying  on  a  trade 
separately  from  her  husband  shall  in  respect  of  her  separate 
property  be  subject  to  the  bankruptcy  laws  in  the  same  way  as  if 
she  were  a  feme  sole.  The  question,  therefore,  is  whether  the 
whole  of  the  interest  of  the  bankrupt  in  these  houses  is  available 
for  the  benefit  of  her  creditors,  as  being  separate  property  within 
the  meaning  of  the  section.  The  county  court  judge  held  that 
this  property,  except  so  far  as  the  life  interest  of  the  bankrupt 
was  concerned,  was  not  the  separate  property  of  the  bankrupt. 
It  is  necessary,  therefore,  to  consider  the  nature  of  the  interest 
created  by  the  settlement  in  this  property.  By  the  settlement 
the  bankrupt  was  to  enjoy  the  rents  and  profits  of  the  houses 
(1)  34  L.  J.  (Oh.)  203. 
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1886  during  her  life^  without  restriction  on  anticipation,  and  a  general 
liTBE  power  of  appointment  hj  deed  or  will  was  giyen  to  her  in  respect 
Abmsthong.  Qf  them,  with  a  further  provision  that  she  might  require  a  sale 
GniOHBisT.  or  mortgage  of  them  during  her  life,  and  payment  of  the  pro- 
^~j.  ceeds  thereof  to  her.  A  more  complete  case  of  all  that  sub- 
stantially constitutes  ownership  it  is  impossible  to  conoeiye. 
There  is,  it  is  true,  a  trust  for  the  benefit  of  an  existing  child 
by  a  former  husband,  and  any  future  children  of  the  intended 
marriage,  in  the  event  of  her  not  disposing  of  the  property  other- 
wise. The  interest  of  such  a  child  appears  to  me  to  be  about  as 
valuable  as  that  of  a  legatee  under  a  will  in  the  lifetime  of  the 
testator.  It  would  certainly  be  a  monstrous  thing  if,  the  bank- 
rupt having  the  right  of  enjoyment  of  this  property  during  her 
life,  coupled  with  an  absolute  power  of  disposing  of  the  whole 
interest  in  it  by  deed  or  by  will,  it  should  be  considered  not  to 
be  her  separate  property  for  the  purposes  of  bankruptcy.  The 
learned  judge  of  the  county  court  says  that  it  is  not  separate 
property  of  the  wife  in  equity,  but  he  quotes  no  authority  for  that 
proposition,  and  it  is  to  my  mind  contrary  to  the  authorities  to 
which  our  attention  lias  been  called.  I  come  to  the  conclusion 
that  these  houses  are,  to  the  extent  of  the  entire  interest  in  them, 
the  separate  property  of  the  bankrupt,  and  consequently  subject 
to  the  provisions  of  the  bankruptcy  law  under  s.  I,  sub-s.  5,  of  the 
Married  Women's  Property  Act,  1882,  unless  there  is  something 
in  some  other  part  of  the  Act  to  take  them  out  of  that  provision. 
It  seems  to  me  clear,  putting  aside  for  a  moment  all  question  as  to 
the  effect  of  s.  19,  that  the  bankrupt  could  contract  with  refer- 
ence to  her  interest  in  and  power  to  dispose  of  these  houses  under 
this  settlement  as  separate  property,  and  by  such  a  contract  the 
whole  of  her  interest  would  be  bound,  and  it  could  be  made  the 
subject  of  execution  upon  a  judgment  in  an  action  on  the  con- 
tract. It  would  be  a  very  anomalous  result  if  the  effect  of 
enabling  the  married  woman  to  be  made  bankrupt  were  to  remove 
out  of  the  reach  of  her  creditors  that  property  which  otherwise 
would  have  been  available  for  their  benefit.  The  suggestion  is 
that  such  is  the  effect  of  s.  19  of  the  Act ;  for,  if  this  property  is 
not  available  in  bankruptcy  for  the  benefit  of  the  creditors,  then 
upon  the  discharge  of  the  bankrupt  the  effect  would  be  to 


VOL.  XVn.  QUEEN'S  BENCH  DIVISION.  175 

destroy  any  right  the  creditors  might  have  to  haye  resort  to  this       1886 
property.  Inbx 

The  language  of  s.  19  is  no  doubt  very  wide  indeed ;  but  it  -^»»™<>^o- 
must  be  remember^  in  construing  it  that  the  language  of  Acts  Gilchsist. 
of  Parliament  is  not  always  precisely  accurate,  and  that  words  ^^j. 
themselves  are  often  but  an  imperfect  vehicle  of  thought.  The 
words  are  undoubtedly  capable,  taken  by  themselves,  of  the 
meaning  contended  for :  but  they  are  also,  in  my  opinion,  capable 
of  a  narrower  construction.  The  question  is,  which  construction  it 
is  more  reasonable  to  suppose  the  legislature  intended,  having 
regard  to  the  subject-matter  and  the  other  provisions  of  the  Act. 
I  cannot  myseK  entertain  any  doubt  with  regard  to  the  real  in- 
tention of  the  legislature.  There  appear  to  me  to  be  so  many 
difficulties  attendant  upon  the  construction  contended  for  on 
behalf  of  the  bankrupt,  that  I  am  obliged  to  consider  whether  the 
enactment  cannot  have  another  application  than  that  which  her 
counsel  suggests.  Take,  for  instance,  the  3rd  sub-section  of  s.  1 
of  the  Act.  That  provides  that  every  contract  entered  into  by  a 
married  woman  shall  be  deemed  to  be  a  contract  entered  into  by 
her  with  respect  to  and  to  bind  her  separate  property,  unless  the 
contrary  be  shewn.  That  provision  seems  clearly  to  be  intended 
to  apply  to  her  separate  property,  whether  it  arises  under  a  settle- 
ment or  not.  But,  if  we  are  to  adopt  the  contention  for  the 
bankrupt,  in  future  in  every  action  on  a  contract  against  a  married 
woman  this  difficulty  will  occur:  separate  property  not  arising 
under  a  settlement  must  be  deemed  to  be  bound,  but  separate 
property  arising  under  a  settlement  will  not  be  bound,  tmless  the 
parties  can  be  shewn  to  have  contracted  specifically  in  reference 
thereto.  Sect.  19  is  not  confined  to  existing  settlements,  but 
includes  all  settlements ;  consequently  contracts  made  by  married 
women  in  future  would  have  to  be  placed  in  different  categories, 
according  as  there  was  a  settlement  or  not,  and  according  as  the 
contract  was  made  with  specific  reference  to  separate  property 
under  such  settlement  or  not  Take  again  the  provisions  of 
Bub-s.  4  of  s.  1.  If  the  construction  of  s.  19  is  as  suggested,  the 
same  difficulty  would  arise  with  regard  to  the  provisions  of  this 
sub-section,  and  the  contract  of  a  married  woman  would  bind 
subsequently  acquired  separate  property  which  did  not  arise 
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under  a  settlement,  but  would  not  bind  sepamte  property  which 
did.  It  would  constantly  be  necessary,  in  order  to  ascertain  the 
eflfect  of  a  contract  which  a  married  woman  might  enter  into,  to 
determine  whether  there  was  separate  property  under  a  settle- 
ment or  not.  It  seems  to  me  that  there  would  be  such  great  in- 
conveniences and  evils  attendant  on  such  a  result,  that  it  cannot 
have  been  intended.  The  section  goes  on,  after  the  words  on 
which  reliance  has  been  placed,  as  follows : — "  or  shall  interfere 
with  or  render  inoperative  any  restrictions  against  alienation  at 
present  attached  or  to  be  hereafter  attached  to  the  enjoyment  of 
any  property  or  income  by  a  woman  under  any  settlement,  agree- 
ment for  a  settlement,  will,  or  other  instrument."  I  think  that 
the  expressions  used  shew  that  the  interference  contemplated  was 
a  direct  interference  by  the  Act  itself  with  the  provisions  of  a 
settlement,  not  an  interference  with  the  settled  property  through 
the  medium  of  something  which  the  woman  may  do  or  not  as 
she  pleases.  This  consideration  appears  to  afford  some  guidance 
with  regard  to  the  meaning  of  the  earlier  words  of  the  section. 
Looking  at  the  other  provisions  of  the  Act  to  see  whether  there  is 
anything  in  the  Act  to  which  the  provisions  of  s.  19  can  have  an 
application  other  than  that  contended  for  on  behalf  of  the  bank* 
rupt,  I  find  it  provided  by  s.  1,  sub-s.  1,  that  a  married  woman  shall^ 
in  accordance  with  the  provisions  of  the  Act,  be  capable  of  acquir* 
ing,  holding,  and  disposing  by  will  or  otherwise  of  any  real  or 
personal  property  as  her  separate  property  in  the  same  manner  as 
if  she  were  a  feme  sole  without  the  intervention  of  any  trustee ; 
and  then  again,  by  s.  5,  it  is  provided  that  every  woman  married 
before  the  commencement  of  the  Act  shall  be  entitled  to  have  and 
to  hold,  and  to  dispose  of  in  manner  aforesaid,  as  her  separate 
property,  all  real  and  personal  property,  her  title  to  which,  whether 
vested  or  contingent,  and  whether  in  possession,  reversion,  or 
remainder,  shall  accrue  after  the  commencement  of  the  Act,  in- 
cluding any  wages,  earnings,  money,  and  property  so  gained  or 
acquired  by  her  as  aforesaid.  It  might  have  been  supposed  that 
without  s.  19  those  provisions  gave  a  married  woman  an  absolute 
power  of  disposing  of  separate  property  included  in  a  settlement 
contrary  to  the  terms  of  the  settlement.  It  therefore  seems  to  me 
that  the  words  of  s.  19  may  have  a  reasonable  construction  other 
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than  that  contended  for  by  the  bankrupt's  counsel,  and  one  which       1886 
is  free  from  the  evils  and  diflSculties  which  would  result  from  that       ^^ 
construction.    I  therefore  come  to  the  conclusion  that  this  pro-  -^^motbokg. 
perty  is  separate  property  within  the  meaning  of  the  5th  sub*    Gilohbist. 
section,  and  that  s.  19  does  not  prevent  that  sub-section  from      cji^j. 
applying  to  it.    That  being  so,  s.  24  of  the  Bankruptcy  Act, 
1882,  gives  the  amplest  power  to  the  Court  of  compelling  the 
bankrupt  to  execute  any  conveyance  of  it  which  may  be  reason- 
ably required.    I  think  it  is  reasonable  that  the  bankrupt  should 
execute  the  conveyance  in  this  case.    It  therefore  follows  that 
the  county  court  judge  ought  to  have  made  the  order  applied  for, 
and  that  his  decision  must  be  reversed. 

Appeal  allowed. 

Solicitors  for  the  trustee :  J.  A,&  H.  E.  Famfield. 
Solicitors  for  the  bankrupt :  Woodbridge  &  Sons. 

E.  L. 


SEROKA  AND  Wife  v.  KATTENBURG  and  Wife.  Apnl  \ 

Htuiband  and  Wife — Wrongs  committed  by  Wife  after  her  Marriage — Liability 
of  Husband-^  Married  Women's  Property  Act,  1882  (45  <fc  46  Vict,  c,  75), 
s.  1,  sub-s.  2. 

The  Married  Women^s  Property  Act,  1882,  does  not  abolisli  the  liability  of 
a  husband  for  his  wife's  wrongful  acts,  and  the  plaintiff  may  sue  the  husband 
and  wife  jointly  or  the  wife  alone  for  wrongs  committed  by  her  after  the 
marriage. 

AonoK  for  libel  and  slander  of  the  female  plaintiff  by  the 
female  defendant.  The  cause  of  action  arose  after  the  passing 
of  the  Married  Women's  Property  Act,  1882.  (1) 

The  defendant  Leman  Kattenburg,  thie  husband,  who  pleaded 

(1)  By  s.  1,  sub-s.  2,  of  the  Married  defendant,  or  be  made  a  party  to  any 

Women's  Property  Act,  1882  (45  &  46  action  or  other  legal  proceeding  brought 

Vict,  c  75),  '*  a  married  woman  shall  by  or  taken  against  her  ....  and  any 

be  capable  of  .  .  .  suing  and  being  damages  or  costs  recovered  against  her 

sued,  either  in  contract  or  in  tort,  or  in  any  such  action  or  proceeding  shall 

otherwise,  in  all  respects  as  if  she  were  be  payable  out  of  her  separate  pro- 

a  feme  sole,  and  her  husband  need  perty  and  not  otherwise.'*^ 
not  be  joined  with  her  as  plaintiff  or 
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1886        separately,  raised  in  his  defence  an  objection  that  the  statement 

gBBosA     of  claim  disclosed  no  cause  of  action  against  him,  inasmuch  as  it 

Ka   ^'     B6  ^^  ^^^  alleged  that  he  spoke,  wrote,  published  or  caused  to  be 

spoken,  written,  or  published  the  defamatory  words,  and  that  he 

was  not  liable  for  words  spoken,  written,  or  published  by  his  wife 

or  by  her  caused  to  be  spoken,  written,  or  published,  and  that  he 

was  not  a  necessary  or  proper  party  to  the  action. 

The  objection  was  heard  by  order  as  an  opposed  motion. 

Herbert  Beed,  for  the  defendant.  Before  the  Married  Women's 
Property  Act,  1882,  a  husband  was  properly  joined  as  a  co-de- 
fendant in  an  action  for  a  tort  committed  by  his  wife,  the  sole 
reason  being  that,  as  all  her  personal  property  was  vested  during 
coverture  in  her  husband,  he  must  necessarily  be  joined  for  con- 
formity :  Capei  v.  Powell  (1)  ;  Wright  v.  Leonard.  (2)  The  effect 
of  the  Act  of  1882  is  to  make  the  whole  of  a  married  woman's 
personal  property  her  separate  estate,  and  so  to  make  her  a  feme 
sole  for  the  purpose  of  suing  and  being  sued.  An  action  against 
husband  and  wife  for  the  tort  of  the  wife  must  have  been  con- 
cluded during  their  joint  lives:  Wright  v.  Leonard  (3);  but 
now  husband  and  wife  are  for  many  legal  purposes  two  dis- 
tinct persons,  and  the  effect  is  the  same  as  though  for  those 
purposes  the  marriage  had  been  dissolved.  By  the  Act  of  1882 
the  wife  is  made  capable  of  being  sued  alone  for  her  torts; 
the  sole  ground  therefore  of  the  husband's  previous  liability  is 
removed. 

[A.  L.  Smith,  J.  Sects.  14  and  15  of  the  Act  of  1882  contain 
a  limitation  of  the  husband's  liability  for  his  wife's  torts  com- 
mitted before  marriage ;  but  there  is  no  limitation  to  his  liability 
for  those  committed  by  her  during  coverture.] 

That  is  so;  but  a  married  woman  may  sue  alone  for  a  tort 
committed  before  the  Act  of  1882  came  into  operation :  Weldon 
V.  Winshw  (4)  ;  and  conversely  she  should  be  sued  alone  for  her 
torts. 

/.  /.  SimSy  for  plaintiffs.  The  words  of  the  section  are  '^  need 
not  be  joined,"  and  the  Act  was  only  intended  to  leave  it  optional 

(1)  17  C.  B.  (N.S.)  at  p.  748.  (3)  11 C.  B.  (N.8.)  268. 

(2)  11  C.  B.  (N.S.)  at  p.  266.  (4)  13  Q.  B.  D.  784. 
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with  a  plaintiff  to  sue  the  wife  alone  or  to  join  the  husband  as  a       1886 
co-defendant    The  reason  that  a  husband  was  necessarily  joined      beboka 

as  a  defendant  in  an  action  for  torts  committed  by  his  wife  was  jr..^' 

that  a  married  woman  could  not  alone  commit  a  tort,  she  and  her 
husband  being  one ;  her  torts  were  torts  of  her  husband :  Wain" 
ford  V.  Heyl.  (1)  This  Act  does  not  abolish  the  old  practice 
of  joining  the  husband  as  a  defendant,  nor  does  it  do  away  with 
the  reason  for  joining  him ;  there  is  nothing  in  it  to  relieye  him 
of  his  common  law  liability  for  wrongs  committed  by  his  wife 
during  coverture.  The  provision  in  s.  1,  sub-s.  2  that  "any 
damages  or  costs  recovered  against  her  in  any  such  action  or 
proceeding  shall  be  payable  out  of  her  separate  property  and  not 
otherwise/'  is  only  applicable  to  those  cases  where  the  plaintiff 
has  elected  to  sue  the  wife  alone. 
Herbert  Beed^  in  reply. 

Mathew,  J.  I  am  of  opinion  that  the  husband  is  liable  to  be 
joined  as  a  defendant  in  this  action.  It  is  agreed  that  before  the 
passing  of  the  Married  Women's  Property  Act  of  1882,  a  husband 
must  have  been  joined  as  defendant  in  an  action  brought  against 
the  wife  for  a  tort  committed  by  her ;  but  it  is  said  that  that  Act 
altered  the  law  in  this  respect.  Now,  if  this  construction  is  right 
the  statute  in  question  is  an  Act  for  the  relief  of  husbands,  and 
not  an  Act  affecting  the  property  of  married  women.  Why  is 
this  effect  attributed  to  it  ?  It  is  said  that  since  the  passing  of 
the  Act  whatever  the  wife  earns  is  her  own  property  and  is  made 
a  fund  for  the  discharge  of  her  liabilities,  whether  in  tort  or  con- 
tract ;  and  that  therefore  it  is  only  fair  that  the  husband  should 
be  discharged  from  his  liability  for  the  torts  of  his  wife.  But  if 
-we  look  at  the  terms  of  the  Act  it  appears  impossible  to  put  such 
a  construction  upon  it ;  sub-s.  2  of  s.  1  is  an  enabling  clause,  and 
appears  to  give  the  option  of  suing  the  wife  where  she  has  separate 
property,  and  there  is  a  chance  of  the  plaintiff  being  able  to 
enforce  a  judgment  agaiuBt  her ;  while  in  cases  where  there  would 
be  no  chance  of  enforcing  judgment  against  the  wife,  the  hus- 
band is  left  subject  to  his  old  common  law  liabilities.  The  words 
of  the  section  are  "  need  not  be  joined,"  but  they  do  not  discharge 

(1)  Law  Rep.  20  Eq.  321. 
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1886        the  husband  from  his  old  liability ;  they  are  intended  to  give  to 

Skboka      ft  plaintiff  the  option  of  suing  husband  and  wife  together  or  suing 

Katthibueg,  *^®  ^^^®  alone ;  judgment  may  be  entered  against  the  wife  and 

execution  issued  against  her  separate  property,  if  she  has  any ; 

but  where  she  has  none,  the  plaintiff  is  entitled  to  add  the 

husband  as  a  co-defendant. 

A.  L.  Smith,  J.  I  am  of  the  same  opinion.  The  Act  of  1882 
is  primarily  an  Act  consolidating  and  amending  the  law  relating 
to  the  property  of  married  women.  It  contains  two  very  remark- 
able sections,  the  14th  and  15th,  in  relief  of  the  husband,  but  it 
has  no  section  relieving  him  from  liability  for  wrongs  done  by 
his  wife  after  her  marriage.  This  clearly  shews  that  it  is  an  Act 
in  favour  of  the  wife,  and  does  not  affect  the  liability  of  the 
husband  except  in  those  instances  where  there  is  a  specific  limi- 
tation in  his  favour. 

Judgment  for  the  plaintiffs. 

Solicitor  for  the  plaintiffs :  A.  Benning. 
Solicitors  for  the  defendants :  Ooldberg  d:  Langdon. 

W.  J.  B. 


June  1.  WILLIAMS  and  Akotheb  v.  DE  BOINVILLE  akd  Anotheb. 

Practice — Notice  of  Motion^  Amendment  of— Appeal  from  Chambers — Notice  for 
Day  not  in  the  Sittings. 

A  notice  of  motion  having  been  given  for  a  day  not  in  the  sittings,  the  Court 
amended  the  notice  in  this  respect. 

Appeal  from  an  order  of  Field,  J.,  at  chambers,  whereby  he 
a£Brmed  the  decision  of  a  master  refusing  to  set  aside  a  judgment 
which  had  been  signed  against  the  defendants. 

The  order  was  made  on  the  20th  of  April.  The  defendants  in 
due  time  gave  notice  of  motion  appealing  from  such  order  ^*for 
Wednesday  the  28th  of  April,  or  so  soon  thereafter  as  counsel 
could  be  heard,**  and  the  case  was  accordingly  entered  in  the  list 
of  opposed  motions.  The  28th  of  April  was  a  day  which  was  not 
in  any  sittings  of  the  Court,  being  the  Wednesday  after  Easter. 
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On  the  case  coining  on  for  hearing,  1886 

WiLLIAUS 

Upjohn,  for  the  plaintiflfs,  took  the  preliminary  objection  that  DaBo^^yiLLu 
the  notice  of  motion  was  bad,  being  given  for  a  dies  non. 

He  cited  MaulUn  v.  Rogers  (1),  and  Baubney  v.  ShtUtleworth.  (2) 

[Mathew,  J.  The  only  object  of  the  notice  now  is  to  give 
notice  to  the  other  side  that  the  case  will  be  inserted  in  the  list. 
When  it  is  inserted  it  comes  on  in  its  turn,  and  the  day  for 
which  notice  has  been  given  is  really  of  no  moment.  This  being 
a  mere  slip  in  a  matter  of  form,  by  which  the  plaintiffs  cannot 
have  been  misled  or  prejudiced,  ought  we  not  to  amend  ?] 

According  to  Baubney  v.  ShvMleworth  (2)  there  is  no  power  to 
amend  in  such  a  case,  the  notice  being  void. 

AsquUh,  and  Smnfen  Eady,  for  the  defendants,  were  not  called 
on  to  argue  the  preliminary  point. 

The  Court  (Manisty  and  Mathew,  JJ.)  were  of  opinion  that 
the  notice  of  motion  should  be  amended  by  substituting  for 
the  28th  of  April  the  day  of  the  sittings  for  which  the  notice 
ought  to  have  been  given.  The  argument  accordingly  proceeded, 
and  ultimately  the  appeal  was  dismissed. 

Appeal  dismissed. 

Solicitor  for  plaintiffs :  F.  W.  Boorman. 
Solicitors  for  defendants :  Bramall  &  White.] 

(1)  \V.  N.  1886,  p.  104.  (2)  1  Ex.  D.  53. 

E.  L. 
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1885  BUTLER  v.  WEARING. 

Dec,  9, 16. 


_  Bankruptcy — Execution  Creditor — GamisJiee  Order — Completion  of  Attadiment 
— "  Receipt  of  Debt/*  what  is  —  Money  paid  into  Court  to  abide  further 
Order—Bankruptcy  Act,  1883  (46  <fc47  Vict,  c.  52),  s.  45. 

A  creditor  having  obtained  a  garnishee  order  in  respect  of  a  debt  due  to  the 
judgment  debtor,  a  third  person  intervened  claiming  that  the  debt  was  due 
to  her;  and  the  garnishee,  under  an  order  of  the  Court,  paid  the  amount 
into  court  to  abide  further  order  A  receiving  order  having  been  subsequently 
made  against  the  judgment  debtor,  the  third  person  withdrew  her  claim : — 

Edd,  that  there  had  been  no  "  receipt  of  the  debt,*'  by  the  creditor  within 
the  meaning  of  s.  45  of  the  Bankruptcy  Act,  1883,  so  as  to  entitle  him  to  retain 
it  against  the  judgment  debtor's  trustee  in  bankruptcy. 

Issue  tried  by  Manisty,  J.  The  material  facts  proved  or 
admitted  at  the  trial  were  as  follows : — 

On  the  15th  of  April,  1885,  the  defendant  Wearing  recovered 
judgment  against  Jackson  for  71Z.  At  the  date  of  the  judg- 
ment Kelson  was  indebted  to  Jackson  in  a  sum  of  about  4Sl. 
Wearing  having  obtained,  ex  parte,  the  usual  garnishee  order 
against  Nelson  in  respect  of  that  debt,  Jackson's  wife  inter- 
vened, as  claimant,  on  the  ground  that  Nelson's  debt  was  due  to 
her  and  not  to  her  husband. 

On  the  22nd  of  April  the  Court  made  an  order  directing  that 
the  garnishee  should  within  forty-eight  hours  pay  the  46Z.  into 
court;  that  such  payment  should  be  a  valid  discharge  to  him 
as  against  the  garnishor  and  the  claimant,  and  all  other  parties, 
and  that  the  sum  so  paid  in  should  remain  in  court  to  abide 
further  order.    The  order  also  directed  that  an  issue  should  be 
tried,  in  which  Mrs.  Jackson  should  be  plaintiff  and  Wearing 
defendant,  to  determine  which  of  them  was  entitled  to  the  46/. 
Nelson  duly  paid  the  46/.  into  court  in  compliance  with  the 
order.     On  the  5th  of  May,  Jackson  committed  an  act  of  bank- 
ruptcy.   A  petition  was  presented  against  him  on  the  6th  of 
May ;  a  receiving  order  was  made  on  the  21st  of  May ;  on  the 
4th  of  June  he  was  adjudicated  bankrupt;   and  on  the  15th 
of  June  the  plaintiff  Butler  was  appointed  trustee  in  the  bank- 
ruptcy.   Subsequently,  Mrs.  Jackson  admitted  that  she  could 
not  support  her  claim,  and  withdrew  it,  and  the  present  issue  was 
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directed  to  try  whether  the  46Z.  was  the  property  of  Butler,       1885 
as  Jackson's  trostee  in  bankruptcy,  or  of  the  defendant  Wearing.      Butleb 


Baldtdn,  for  the  trustee.  The  trustee  is  entitled  to  the  46?., 
because  there  has  been  no  "  receipt  of  the  debt "  by  the  judg- 
ment creditor  within  the  meaning  of  s.  45  of  the  Bankruptcy 
Act,  1883.  (1)  The  Bankruptcy  Act,  1869  (32  &  33  Vict. 
c.  71),  did  not  contain  any  provisions  similar  to  the  provisions 
of  s.  45.  The  decisions  in  Lotoe  v.  Bldkemore  (2),  and  Ex  parte 
Josdyne,  In  re  Watt  (3),  established  that  a  judgment  creditor 
who  had  obtained  a  garnishee  order  nisi  attaching  debts  due 
to  the  debtor  was  a  secured  creditor  within  the  meaning  of  s.  16 
of  the  Act  of  1869,  and  therefore  entitled  to  the  attached  debts 
as  against  the  trustee  in  the  liquidation,  even  though  such  debts 
did  not  become  due  until  after  the  liquidation.  But  in  Ex  parte 
Fillers,  In  re  Curtays  (4),  the  Court  of  Appeal  held  that  there 
must  be  actual  payment  of  the  attached  debt  to  the  garnishee 
in  order  to  bring  him  within  the  protection  afforded  to  secured 
creditors  under  s.  95  of  the  Act  of  1869.  In  Ex  parte  Banner, 
In  re  Keywortli  (5),  it  was  no  doubt  held  that  payment  into 
court  by  the  defendant  in  an  action  constitutes  the  plaintiff  a 
secured  creditor  with  respect  to  the  subsequent  liquidation  of 
the  defendant.  But  the  object  of  s.  45  was  to  incorporate  the 
decision  in  Ex  parte  Fillers,  In  re  Curtoys  (4),  so  as  to  abolish  the 
security  where  the  payment  into  court  is  in  respect  of  a  debt 
which  has  been  attached  by  the  judgment  creditor.  "  Beceipt 
of  the  debt "  under  s.  45  means  actual  receipt  by  the  judgment 
creditor  before  the  bankruptcy  of  the  debtor.    A  constructive 

(1)  Sect.  45 :  "(1.)  Where  a  creditor  of  bankruptcy  by  the  debtor." 

has  issued  execution  against  the  goods  *'  (2.)  For  the  purposes  of  this  Act, 

or  lands  of  a  debtor,  or  has  attached  an  execution  against  goods  is  com- 

any  debt  due  to  him,  he  shall  not  be  pleted  by  seizure  and  sale :  an  attach- 

entitled  to  retain  the  benefit  of  the  ment  of  a  debt  is  completed  by  receipt 

execution  or  attachment  against  the  of  the  debt ;  and  an  execution  against 

trustee  in  bankruptcy  of  the  debtor,  land  is  completed  by  seizure,  or  in  the 

unless  he  has  completed  the  execution  case  of  an  equitable  interest,  by  the 

or  attachment  before  the  date  of  the  appointment  of  a  receiver." 

receiving  order,  and  before  notice  of  (2)  Law  Rep.  10  Q.  B.  485. 

the  presentation  of  any  bankruptcy  (3)  8  Gh.  D.  327. 

petition  by  or  against  the  debtor,  or  (4)  17  Ch.  D.  653. 

of  the  commission  of  any  available  act  (5)  Law  Sep.  9  Gh.  379. 


V. 

Wbarino. 
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1885        receipt,  such  as  is  relied  on  here,  will  not  satisfy  the  words  of 

BuTLEB      that  section.    Further,  there  was  not  even  a  constructive  receipt 

Wbabino.    ^^  *^®  iaxita.    The  46Z.  could  not  have  been  obtained  by  either 

party  without  the  order  of  the  Court,  and  when  it  was  paid  in 

neither  party  could  have  treated  it  as  money  paid  to  his  or  her 

use. 

He  also  referred  to  Slater  v.  Finder  (1),  and  Ex  parte  EaJling, 
In  re  Haydon.  (2) 

Shesy  for  the  execution  creditor.  The  case  of  a  debt  attached 
by  a  judgment  creditor  is  intended  to  be  placed  on  the  same 
footing  as  the  other  cases  dealt  with  in  s.  45,  viz.,  where  goods 
are  seized  in  execution,  or  an  execution  issues  against  land. 
In  the  latter  cases  the  judgment  creditor  is  protected,  though 
the  interposition  of  an  oflScer  of  the  Court  is  necessary  before  he 
can  receive  the  benefit  of  the  execution.  There  is  no  good 
reason  why  he  should  not  equally  be  protected  where  the  order 
of  the  Court  is  necessary  before  he  can  receive  the  amount  paid 
into  court  in  respect  of  an  attached  debt.  A  garnishee  order  is 
in  its  nature  analogous  to  seizure  and  sale  of  goods  on  an  execu- 
tion :  Emanuel  v.  Bridger  (3) :  Ex  parte  Josdyney  In  re  Watt.  (4) 
Here  the  payment  into  court  was  merely  to  abide  the  issue 
between  Mrs.  Jackson  and  the  judgment  creditor.  When  that 
issue  was  decided  by  Mrs.  Jackson  withdrawing  her  claim  the 
title  of  the  judgment  creditor  to  the  money  must  be  taken  to 
have  related  back  to  the  time  of  payment  into  Court,  and  the 
money  must  be  taken  to  have  been  paid  to  his  use  at  that  time. 

He  also  referred  to  Ex  parte  Bouchard^  In  re  Moojen  (5),  and 
Tayler  v.  Marling.  (6) 

Baldtoiny  replied. 

Cur.  adv.  vuU. 

Dec.  16.  1885.  Manisty,  J.  This  was  an  interpleader  issue, 
and  the  question  raised  was  whether  the  plaintiff,  as  trustee  in 
bankruptcy  of  Jackson's  estate,  or  the  defendant,  a  judgment 
creditor  of  Jackson,  was  entitled  to  the  sum  of  46Z.  which  had 

(1)  Law  Bep.  6  Ex.  228.  (4)  8  Ch.  D.  327. 

(2)  7  Ch.  D.  157.  (5)  12  Ch.  D.  26. 

(3)  Law  Rep.  9  Q.  B.  286.  (6)  2  M.  &  G.  55. 
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been  paid  into  Court  under  the  following  circumstances : — [The 
learned  judge  stated  the  facts.]  The  question  is  a  new  one, 
turning  upon  the  true  construction  of  s.  45  of  the  Bankruptcy 
Act,  1883 ;  but  before  I  deal  with  that  Act,  I  will  shortly  refer 
to  the  state  of  the  law  at  the  time  it  was  passed.  Prior  to  the 
Act  of  1869  there  existed  a  provision  which  deprived  execution 
creditors  of  the  benefit  of  their  execution  if  they  had  not  realised 
by  seizure  and  sale  of  the  debtor's  goods  before  the  adjudication. 
The  Act  of  1869  did  not  contain  that  provision,  but  it  contained 
provisions  with  respect  to  the  rights  of  creditors  who  held  secu- 
rity for  their  debts,  and  questions  then  arose  as  to  who  were 
secured  creditors,  both  with  respect  to  executions  against  goods 
and  with  respect  to  garnishee  orders.  As  regarded  executions 
against  goods  it  was  held  that  if  a  creditor  had  seized  but  not 
sold,  he  was  a  creditor  holding  security,  though  I  believe  there 
was  an  exception  if  the  debtor  was  a  trader  and  the  execution 
was  for  a  debt  exceeding  50Z.  As  regarded  garnishee  orders  the 
decisions  seem  to  me  to  have  been  conflicting.  I  think  that 
the  decision  in  Ex  parte  Joselyney  In  re  Watt  (1),  is  difficult  to 
reconcile  with  the  subsequent  decision  in  Ex  parte  Fillers,  In 
re  Curtoys  (2),  where  the  Court  of  Appeal  held  that  the  gar- 
nishor was  not  entitled  to  the  protection  of  s.  95,  sub-s.  3,  of 
the  Act  of  1869  unless  he  had  obtained  actual  payment  of  the 
attached  debt  before  the  order  of  adjudication.  If  it  were  neces- 
sary for  me  to  decide  the  question,  I  think  I  should  adopt  the 
statement  of  the  law  which  is  given  by  Lush,  L.  J.,  in  that  case. 
He  says: — "The  intention  was  that  so  long  as  the  execution 
remained  only  a  security  for  the  debt,  it  was  not  to  be  pro- 
tected. Something  more  must  have  been  done ;  there  must  have 
been  an  actual  conversion  of  the  security  into  money.  And  I 
think  we  must  find  some  equivalent  for  that  in  the  case  of  an 
attachment  under  a  garnishee  order.  What  is  the  equivalent  ? 
The  security  must  have  been  realized  before  there  can  be  any 
protection.  How  can  the  garnishor  realize  the  debt  which  he  has 
attached  ?  The  debt  cannot  be  sold,  and  he  can  only  realize  it 
by  obtaining  payment  of  it  from  the  garnishee,  either  voluntarily 
(1)  8  Ch.  D.  327.  (2)  17  Ch.  D.  653. 
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or  by  means  of  an  execution  upon  his  goods.  Till  that  has  been 
done  I  think  there  is  no  protection.  It  is  true  the  words  "  exe- 
cuted by  seizure  and  sale  "  have  no  application.  But  I  think 
they  do  shew  what  was  the  meaning  of  the  legislature  clearly 
enough  to  enable  us  to  apply  the  principle,  and  if,  for  want  of 
apt  words  in  the  section,  we  were  to  say  it  does  not  apply  to  a 
garnishee  order,  we  should  be  incurring  the  censure  which  is- 
implied  in  the  maxim,  ^qui  hsBret  in  litera  haeret  in  cortice.' 
I  am  of  opinion  that  the  only  equiyalent  for  an  actual  sale  of 
goods  which  will  satisfy  the  words  of  the  Act  in  the  case  of  a 
garnishee  order  is  an  actual  receipt  of  the  attached  debt  by  the 
garnishor.  Till  that  has  been  done  the  attachment  is  only  a 
security,  and  it  is  not  protected  by  s.  95.". 

Now  that  being  the  view  which,  were  it  necessary,  I  should  be 
prepared  to  adopt,  I  come  to  the  consideration  of  the  Bankruptcy 
Act  of  1883.  Sect.  45,  in  effect,  enacts  that  where  a  creditor 
has  attached  any  debt  due  to  him,  he  shall  not  be  entitled  to 
retain  the  benefit  of  the  attachment  against  the  trustee  in  bank- 
ruptcy of  the  debtor  unless  he  has  completed  the  attachment 
before  the  date  of  the  receiving  order  and  before  notice  of  the 
presentation  of  any  bankmptcy  petition.  Sub-s.  2  defines  what 
is  meant  by  "  completing  an  attachment."  For  the  purpose  of 
the  Act  "  an  attachment  of  a  debt  is  completed  by  receipt  of  the 
debt."  The  question  is  what  is  meant  by  the  words  "  receipt  of 
the  debt  ?  "  Is  it,  as  Lush,  L.  J.,  said  in  Ex  parte  PUlerSy  In  re 
Curtoys  (1),  an  actual  receipt  by  the  garnishor,  or  will  some  kind 
of  constructive  receipt,  as  when  the  money  is  paid  into  Court 
subject  to  further  order,  satisfy  those  words  ?  It  was  argued  that 
where  the  money  was  paid  into  Court,  and  the  garnishee  thereby 
discharged,  there  was  a  receipt  by  that  one  of  the  two  contending 
parties  in  the  interpleader  issue  who  ultimately  received  the 
money.  It  was  said  that  the  judgment  creditor  here,  having  ulti- 
mately been  proved  to  be  entitled  to  the  money,  must  be  taken, 
by  relation  back,  as  it  were,  to  have  received  the  debt  within  the 
meaning  of  the  Act  at  the  time  when  the  money  was  paid  into 
Court.    I  have  come  to  the  conclusion  that  that  is  not  the  mean- 

(1)  17  Ch.  D.  653. 
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ing  of  the  Act  The  Act  means  what  it  says,  that  the  attachment 
must  be  completed  by  receipt  of  the  debt.  I  think  that  the ' 
doctrine  of  title  by  relation  cannot  be  applied.  The  intention  of 
the  legislature  was  to  get  rid  of  all  the  questions  which  might 
haye  arisen  before  the  Act  was  passed,  and  to  put  the  law  upon  a 
very  simple  and  plain  foundation.  A  judgment  creditor  having 
attached  a  debt  does  not  become  entitled  to  retain  it  unless  he 
has  received  the  debt  before  the  bankruptcy  of  the  debtor.  I 
am  therefore  of  opinion  that  in  this  case  the  trustee  is  entitled  to 
judgment. 

Judgment  for  the  plaintiff. 

Solicitors  for  plaintiff:  Bailey  By  Shaw,  &  Qillett. 
Solicitor  for  defendant :  M.  J,  A,  Dickinson. 

W.  A. 
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HOWE  V,  MARK  FINCH  &  CO.  1886 

Master  and  Servantr— Employers'  Liability  Act,  1880  (43  tt-  44  Vict.  c.  42),  «.!,_.  ^/_!^  ^' 
9U&-8.  1 — Defect  in  **  Works  " —  Wall  in  course  of  Construction — Not  "  used 
in  or  connected  with  the  business  of  the  employer" 

In  the  Employers'  LiabUityAct,  1880(43  &  44  Vict  c.  42),  b.  1— defining 
the  liability  of  employers  for  personal  injury  caused  to  their  workmen  (1)  *<  by 
reason  of  any  defect  in  the  condition  of  the  ways,  works,  machinery,  or  plant 
connected  with  or  used  in  the  business  of  the  employer" — the  expression 
"works"  must  be  taken  to  mean  works  already  completed  and  not  works  in. 
course  of  construetion  which  are,  on  completion,  to  be  connected  with  or  used: 
in  the  business  of  the  employer. 

Appeal  from  the  Bow  County  Court  of  Middlesex. 

The  action  was  under  the  Employers'  Liability  Act,  1880 
(43  &  44  Vict.  c.  42),  and  it  appeared  from  the  notes  of  the 
county  court  judge  that  the  plaintiff's  claim  was  for  468Z.,  for 
injuries  caused  to  him  while  in  the  defendants'  service  by  the 
fall  of  a  wall  forming  part  of  the  defendants'  works ;  the  wall 
being  in  a  defective  condition  owing  to  the  defendants'  negli- 
gence. 

The  plaintiff  was  a  plumber  employed  by  the  defendai^ts  on 
their  chemical  works.    While  so  employed  a  new  wall,  alleged  to 
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1886  be  imperfectly  built  for  their  works  by  the  defendants,  fell  upon 
Howe  the  plaintiff  and  injured  him.  It  was  an  external  warehouse 
Finch.  ^*^'*  ^^^  ^^  *^®  warehouse  is  now  an  engine-room  used  for 
the  works  and  used  as  storage  for  ballast.  At  the  time  of  the 
accident  the  wall  had  not  been  completed,  and  had  never  been 
used,  though  it  was  intended  to  be  used  for  the  business.  The 
warehouse  itself  was  not  in  use  at  the  time  of  the  accident,  and 
no  engine  was  there. 

The  county  court  judge  ruled  that  the  wall  was  not  "  works  " 
within  the  meaning  of  that  word  in  sub-s.  1  of  s.  1  of  the  Em- 
ployers* Liability  Act,  1880,  and  nonsuited  the  plaintiff. 

H.  J.  Broun,  for  the  plaintiff,  moved  to  set  aside  the  nonsuit. 
There  was  a  defect  in  the  condition  of  the  "  works  "  within  s.  1, 
sub-s.  1  of  the  Act.  The  expression  "  works  "  must  be  taken  to 
include  a  factory.  The  premises  themselves  were  called  chemical 
"  works,"  and  the  external  wall  was  part  of  such  "  works."  It 
could  not  be  said  that  if  from  careless  construction  of  outer  walls 
the  whole  building  fell  that  the  employer  would  not  be  respon- 
sible. The  word  "  works "  in  sub-s.  1  would  be  unnecessary 
unless  it  applied  to  the  structure,  for  all  sources  of  danger  inside 
it,  viz.,  "  ways,"  "  machinery,"  and  "  plant "  are  expressly  speci- 
fied. The  wall,  although  incomplete,  was  part  of  the  ''works 
connected  with,"  even  if  not  "  used  in  the  business  of  the  em- 
ployer "  under  sub-s.  1. 

Crumpy  Q.C.  {Bidley,  with  him),  for  the  defendants.  The  case 
is  not  within  43  &  44  Vict.  c.  42,  s.  1,  which  was  meant  to  apply 
to  works  in  use  and  to  a  business  actually  carried  on.  The  wall 
was  at  a  future  time  to  become  part  of  the  "  works,"  and  to  be 
"  connected  with  or  used  in  the  business,"  but  was  not  part  of  the 
works  at  the  time  of  the  accident.  The  terms  of  the  Act  through- 
out shew  that  it  is  directed  against  negligence  in  the  manage- 
ment of  a  going  concern.  If  the  wall  was  negligently  built  the 
plaintiff  can  bring  his  action  at  common  law  against  his  master 
irrespective  of  the  statute,  and  the  county  court  judge  has 
redef  ved  leave  to  bring  such  action. 

Mataew,  J.  This  nonsuit  must  be  upheld.  We  are  con- 
strained to  come  to  the  conclusion  that  the  legislature  in  saying. 
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"  defects  in  the  condition  of  the  .  .  .  works  .  .  .  connected  with       1886 

or  used  in  the  business  of  the  employer/'  did  not  mean  "  about      hothT 

to  be  "  connected,  or  "  dbotU  to  be  "  used.    I  think  the  defect      ^^• 

'  FiNcn. 

that  it  was  intended  to  protect  the  workman  against  was  a  defect 
in  '^the  works  connected  with  or  used  in  the  business  of  the 
employer,  carried  on  by  himself,"  a  defect  which  the  employer 
might  or  ought  to  discover,  and  the  workman  ought  to  have  an 
opportunity  of  objecting  to. 

I  do  not  think  s.  1,  subs.  1,  was  intended  to  apply  to  a  case 
where  machinery,  &c.,  was  brought  into  a  place  intended  to  be 
used,  and  left  so  insecure  that  it  fell.  This  is  made  somewhat 
clearer  by  the  terms  of  sub-s.  2,  and  there  is  a  further  proviso  in 
s.  2,  that  the  workman  shall  not  be  entitled  to  a  remedy  under 
8.  1,  sub-s.  1,  "  unless  the  defect  therein  mentioned  arises  from 
the  negligence  of  the  employer,  or  of  some  person  in  the  service 
of  the  employer,  and  entrusted  by  him  with  the  duty  of  seeing 
that  the  .  .  .  works  .  .  .  were  in  proper  condition."  There,  I 
think,  the  person  is  to  be  a  person  entrusted  with  superintend- 
ence of  works,  &C.,  "used  in  the  business,"  to  go  back  to  the 
language  of  sub-s.  1.  This  damage  by  the  fall  of  a  wall  in  course 
of  erection  cannot  be  spoken  of  as  arising  from  a  defect  '4n 
works  "  actually  occupied,  or  actually  used  for  the  purpose  of 
business.  We  are  now  assuming  negligence  in  the  defendants, 
and  for  that  there  is  a  clear  liability  at  common  law.  But  with 
respect  to  the  liability  under  the  Act  the  county  court  judge  was 
right. 

A.  L.  Smith,  J.  The  only  material  fact  for  us  is  the  condition 
of  this  wall  at  the  time  it  fell  On  the  evidence  it  appears  that  it 
was  then  being  built  to  form  thereafter  part  of  the  side  of  a 
warehouse,  and  had  not  been  used.  Then  the  question  is,  assuming 
the  wall  defective,  was  the  defect  in  the  condition  of  the  works 
"  connected  with  or  used  in  the  business  of  the  employer  "  within 
s.  1,  sub-s.  1,  of  the  Employers'  Liability  Act,  1880  ?  I  will 
repeat  the  opinion  I  have  enunciated  before.  Take  the  first  sub- 
sections (not  the  4th  or  5th)  of  s.  1,  and  the  Act  says  in  effect 
that  if  the  workman  after  this  Act  sues  his  master  for  damage 
caused  by  reason  (sub-s.  1)  of  any  defect  in  the  condition  of  the 
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1886  ways,  works,  &c.,  or  (sub-s.  2),  of  negligence  of  a  person  in  super- 
HowB  intendence,  or  (sub-s.  3)  of  negligence  of  a  person  in  the  service 
FixcH.  ^^  *^®  employer  to  whose  orders  or  directions  the  workman  was 
bound  to  conform, — under  those  circumstances  the  workman  shall 
be  in  the  same  position  as  if  the  special  defences  which  would 
otherwise  arise  were  taken  away,  because  he  shall  have  the  same 
remedy  as  if  he  were  not  a  servant  engaged  in  his  work.  Then, 
those  defences  being  taken  away  from  the  master,  the  workman 
must  bring  himself  within  one  of  those  sub-sections.  The  only 
sub-section  the  plaintiff  can  attempt  to  bring  himself  within. is 
sub-s.  1,  and  to  do  so  he  must  shew  a  "  defect  in  the  condition  of 
the  ways,  works,  &c.,  connected  with  or  used  in  the  business 
of  the  employer."  Does  that  mean  partly  made  ways,  &c.,  which 
may  be  very  insecure  when  in  process  of  construction?  No. 
It  means  to  give  him  a  right  of  action  when  the  contemplated 
ways,  works,  &c.,  are  "  connected  with  or  used  in  the  business," 
and  are  in  a  defective  state  by  reason  of  the  master  not  having 
discovered  what  he  ought  to  have  done.  "  Ways  "  means  the 
ways  used  in  the  business,  not  partly  made  ways  not  used.  If 
that  be  so  as  to  "  ways,"  it  is  so  as  to  "  works."  I  do  not  agree 
that  if  a  whole  structure  fell  or  caused  damage  to  a  workman 
he  would  not  have  a  right  of  action,  for  I  think  that  he  would. 
But  here  it  was  partly  finished.  I  think  "  ways,  works,"  &c.,  mean 
the  existing  and  completed  works.  I  cannot  read  the  words  in 
any  other  manner.    The  county  court  judge  was  right. 

Solicitor  for  plaintiff:  Fred.  Eastwood, 

Solicitors  for  defendants  :  Ingram,  Harrison,  &  Ingram. 

J.R. 
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THE  QUEEN  on  the  Pbosecution  of  RICHARD  FOX  v.  A  JUSTICE  FOR         1880 
THE  CINQUE  PORTS.  April  5. 

Vaccinatum— Vaccincttion  Act,  1867  (30  &  31  Vict.  c.  84),  «.  SI— Summons— 
Befavlt  of  Appearance  of  Parent — Power  to  make  Vaccination  Order. 

By  the  Vaccination  Act  of  1867  (30  &  31  Vict.  c.  84),  s.  31,  upon  an  informa- 
tion that  a  notice  to  the  parent  of  a  child  to  procure  its  being  vaccinated  has 
been  disregarded,  a  justice  may  summon  such  parent  to  appear  with  the  child 
before  him,  and  "  upon  the  appearance  "  the  justice  may  make  an  order  direct- 
ing such  child  to  be  vaccinated.  By  s.  33,  the  11  &  12  Vict.  c.  43  (Jervis's 
Act),  except  s.  11  thereof,  shall  apply  to  all  proceedings  to  be  taken  under  the 
Act:— 

Eddy  that  an  order  for  the  vaccination  of  a  child  may  be  made  under  s.  31  of 
the  Vaccination  Act,  1867,  on  a  parent  duly  summoned  even  when  he  has 
failed  to  appear  upon  the  summons. 


KuLE  calling  upon  a  justice  for  the  Cinque  Ports  to  shew 
cause  why  a  writ  of  certiorari  should  not  issue  to  remove  into  the 
Queen's  Bench  Division  an  order  directing  that  Kichjtrd  Fox 
should,  pursuant  to  s.  31  of  the  Vaccination  Act,  1867,  cause  his 
child,  Olive  Faith  Fox,  to  be  vaccinated  within  twenty-eight 
days  from  the  date  of  the  order,  on  the  ground  that  the  same  was 
made  without  jurisdiction. 

The  order  recited  that  a  vaccination  officer  gave  information 
in  writing  to  the  justice  that  the  officer  had  reason  to  believe 
that  Olive  Faith  Fox,  a  child  under  the  age  of  fourteen  years, 
to  wit,  of  the  age  of  nine  months  and  twenty-one  days,  had  not 
been  successfully  vaccinated,  and  that  he  had  given  notice  to 
Bichard  Fox,  being  the  parent  having  the  custody  of  the  child, 
to  procure  its  being  vaccinated,  and  that  such  notice  had  been 
disregarded,  contrary  to  the  form  of  the  Vaccination  Acts,  1867 
and  1871 ;  and  that  Bichard  Fox  having  been  duly  summoned 
had  not  appeared  with  the  child  before  the  justice  on  this  18th 
of  November,  1885 ;  and  the  justice  having  found,  after  such 
examination  as  he  deemed  necessary,  that  the  child  had  not  been 
vaccinated,  nor  had  already  had  the  small-pox,  did  thereby, 
pursuant  to  s.  31  of  the  Vaccination  Act  of  1867,  direct  Eichard 
Fox  to  cause  the  child  to  be  vaccinated  within  twenty-eight 
days  from  the  date  of  the  order,  which  bore  date  the  18th  of 
November,  1885. 
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1886  Crump,  Q.C.y  shewed  cause.     The  justice  had  jurisdiction  to 

Thb  Queen  make  the  order  in  default  of  appearance  by  the  parent  who  had 
A  Justice    ^®®^  ^^^7  summoned.     By  30  &  31  Vict.  c.  84,  s.  31,  on  such  an 

poB  THE     information  as  was  sriven  in  this  case,  "  the  lustice  may  summon 
CinqubPortb.  ^       .  .  .  .      . 

such  parent  to  appear  with  the  child  before  him  at  a  certain  time 

and  place,  and  upon  the  appearance  ....  he  may,  if  he  see 
fit,  make  an  order ....  directing  such  child  to  be  vaccinated 
within  a  certain  time."  ....  By  s.  33,  the  statute  11  &  12 
Vict.  c.  43  (Jervis's  Act),  except  s.  11,  shall  apply  to  all  proceed- 
ings taken  under  the  Vaccination  Act,  30  &  31  Vict.  c.  84.  By 
s.  13  of  Jervis's  Act,  on  default  of  appearance  to  a  summons  duly 
served,  the  justice  may  proceed  to  hear  and  determine  the  case 
in  the  absence  of  the  defendant,  or  may  issue  a  warrant.  In  the 
present  case  the  provisions  of  the  two  Acts  have  been  duly  com- 
plied with.  It  has  been  held  on  the  construction  of  s.  31  of  the 
Vaccination  Act,  1867,  that  it  is  not  necessary  to  bring  the  child : 
Button  V.  Atkins  (1).  Unless  the  justice  could  make  the  order  in 
default  of  appearance  the  parent  might  defeat  the  Act  by  dis- 
obeying the  summons. 

DickenSy  in  support  of  the  rule.  The  words  "  upon  the  appear- 
ance "  in  s.  31  of  the  Vaccination  Act,  1867,  must  not  be  disre- 
garded. A  parent  may  have  good  cause — ^such  as  the  illness  of 
the  child — to  shew  for  not  having  had  it  vaccinated.  Although 
the  presence  of  the  child  has  been  held  not  to  be  a  condition 
precedent,  yet  the  Court  in  DiUton  v.  Atkins  (1)  did  not  decide 
that  the  appearance  of  the  parent  was  unnecessary,  and  the  obsev- 
vations  of  Blackburn,  J.,  rather  tend  to  shew  that  the  parent  must 
appear.  There  is  no  provision  in  the  first  part  of  s.  31,  that  on 
non-appearance  the  justice  may  proceed  "  summarily,"  whereas  in 
the  latter  part  of  the  section,  when  an  order  under  it  has  been 
disobeyed  the  "  person  upon  whom  such  order  shall  have  been 
made  shall  be  proceeded  against  summarily."  The  same  phrase 
is  used  in  s.  29,  and  s.  13  of  Jervis's  Act  relates  to  sections  of  the 
Act  which  do  not  apply  to  this  case.  What  "  such  complaint  or 
information"  mentioned  in  s.  13  is,  must  be  ascertained  by 
reference  to  the  earlier  sections,  and  s.  1  refers  to  an  information 
of  an  offence  punishable  upon  summary  conviction,  which  the 
(1)  Law  Rep.  6  Q.  B.  373. 
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present  information  is  not.    Nor  is  it  a  complaint  upon  which       1886 
the  justice  has  authority  by  law  to  make  "  any  order  for  the  pay-  thb  Quebn 
ment  of  money  or  otherwise,"  for  this  is  an  information,  and  must,    ^  jubticb 
by  s.  31  of  the  Vaccination  Act,  1867,  be  "  in  writing."    That  the  ^/^^"j^^^"  ^ 
legislature  intended  the  justice  to  have  the  means  of  exercising 
his  discretion  before  making  an  order  for  compulsory  vaccination 
appears  from  the  Amendment  Act  of  1871  (34  &  35  Vict.  c.  98), 
s.  11,  which  renders  a  parent  failing  to  produce  his  child  when 
required  to  do  so  by  any  summons  under  the  principal  Act  liable 
on  summary  conviction  to  a  penalty  not  exceeding  20d. 

Mathbw,  J.  The  rule  must  be  discharged.  I  have  no  doubt 
the  justice  had  jurisdiction  to  make  the  order.  The  question 
arises  on  s.  31  of  the  Act,  and  it  is  contended  that  the  case  is  not 
within  that  section  because,  although  summoned,  the  defendant 
failed,  to  appear,  and  that  his  actual  appearance  was  a  condition 
precedent  to  the  justice's  jurisdiction.  The  section  contains  the 
words  '*  upon  the  appearance,"  and  it  is  said  that  this  means  that 
unless  the  parent  appeared  the  justice  would  not  be  in  a  position 
to  make  the  order,  and  that  no  harm  would  be  done,  because  there 
was  another  section  by  which  the  parent  could  be  compelled  to 
appear.  On  that  Act  we  have  the  remarkable  decision  in  the 
case  of  Button  v.  Atkins  (1),  where  the  father  appeared  without 
the  child,  and  the  justices  thought  they  had  no  jurisdiction,  but 
the  case  was  sent  back  to  them,  and  in  my  view,  notwithstanding 
the  observations  of  Mellor,  J.,  the  Court  thought  the  appearance 
of  the  father  was  not  a  condition  precedent.  I  think  ''the 
appearance  "  in  s.  31  was  meant  to  be  ''  appearance  of  the  child  " ; 
but  the  Court  held  that  not  to  be  necessary,  and  we  must  accept 
that  decision  as  correct  and  binding  on  us.  I  think  the  object  of 
the  section  was  not  appearance,  but  to  direct  the  justices  what 
they  were  to  do  if  the  parent  appeared  with  the  child.  And 
there  was  good  reason  for  that,  because,  on  the  appearance  of  the 
child  the  Act  empowers  the  justices  to  examine  the  child,  which 
they  otherwise  would  not  have  power  to  do.  "  If  the  parent  shall 
appear."  But  what  if  he  does  not  ?  I  think  the  legislature  pro- 
vides for  the  case,  for  it  incorporates  all  the  sections  of  Jervis's 

(1)  Law  Rep.  6  Q.  B.  373. 
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1886        Act,  except  s.  11.   That  renders  s.  31  perfectly  inteUigible,  for  we 

The  Qi7£bn  M^tist  read  into  it  the  provisions  of  Jervis's  Act,  which  point  out 

A  Justice    ^^^*  ^®  ^  happen  if  the  defendant  does  not  appear.    Beading 

FOB  THE     that  Act  into  the  Vaccination  Act,  and  interpreting  the  two 

Acts  together,  Jervis  s  Act  applies  to  s.  31. 

It  was  also  said  that  the  word  ^^  complaint "  having  been  used 
instead  of  information  in  writing,''  as  in  s.  31,  s.  31  must  stand  by 
itself,  and  not  incorporate  Jervis's  Act.  But  when  the  Vaccina- 
tion Act  by  s.  33  declares  that  11  &  12  Vict.  c.  43,  shall  apply, 
I  see  no  such  inconsistency  as  should  a£fect  the  construction  of 
s.  31,  obvious  in  other  respects. 

A.  L.  Smith,  J.  I  am  of  the  same  opinion  and  for  the  same 
reasons.  If  Jervis's  Act  were  not  incorporated  with  30  &  31  Vict, 
c.  84,  what  would  be  done  if  a  person  summoned  wilfully  ab- 
stained from  appearing?  It  is  said  that  the  parent  could  be 
fined  20d.  under  s.  29.  But  that  was  not  what  was  intended. 
The  legislature  intended  that  a  child  should  not  be  going 
about  unvaccinated  so  as  to  catch  the  smallpox  and  become  a 
pest  to  its  neighbours.  An  obstinate  parent  woidd,  if  the  con- 
struction suggested  were  right,  only  have  to  stay  away  when 
summoned,  and  the  justices  could  do  nothing  but  direct  pro- 
ceedings under  s.  29,  and  fine  him  20a. 

Bvie  discharged. 

Solicitors  for  prosecutor :  Kingaford,  Dorman,  dt  Co. 
Solicitors  for  respondent :  Kingsfordy  Dorman^  &  Co. 

J.  R. 
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[IN  THE  COURT  OF  APPEAL.]  18^6 

May  23. 

HAMILTON,  ERASER  &  Co.  v.  THE  THAMES  AND  MERSEY  MARINE 
INSURANCE  COMPANY,  LIMITED. 


Insurance  (^Mariney^Oeneral  Words — Perils  insured  against — Splitting  of 
Air  Chamber  of  Donkey  Engine. 

A  steamer  was  insured  by  a  policy  in  the  ordinary  form  on  the  ship  and 
her  machinery,  includmg  the  donkey  engine.  The  donkey  engine  was  em- 
ployed in  the  ordinary  course  of  navigation  in  pumping  water  into  the  boilers, 
and  in  consequence  of  a  screw  valve  which  should  have  been  open  being,  either 
by  negligence  or  by  accident,  closed,  the  water  was  forced  into  the  air  chamber 
of  the  donkey  engine  which  was  split  open : — 

JJeld,  by  Lindley  and  Lopes,  L.JJ.  (Lord  Esher,  M.R,,  dissenting),  that  the 
injury  was  a  peril  insured  against  under  the  general  words  of  the  policy. 

Special  Case,  from  which  the  foUowing  facts  are  taken. 

The  plainti£fs,  who  were  the  owners  of  the  Inchmaree,  a  steam 
vessel,  effected  with  the  defendants  a  valued  time  policy  of 
marine  insurance  on  the  ship,  and  on  the  machinery,  shafting, 
propeller,  boilers,  and  all  connections,  including  donkey  engine, 
and  boilers,  pumps,  and  aU  connections,  the  ship  and  the 
machinery  being  separately  valued.  The  adventures  and  perils 
which  the  capital  stock  and  funds  of  the  defendant  company 
were  made  liable  to  by  the  policy  were,  of  the  seas,  men-of-war, 
fire,  enemies,  pirates,  rovers,  thieves,  jettisons,  letters  of  mart 
and  counter-mart,  surprisals,  takings  at  sea,  arrests,  restraints 
and  detainments  of  all  kings,  princes,  and  people,  of  what  nation, 
condition  or  quality  soever,  barratry  of  the  master  and  mariners, 
and  of  all  other  perils,  losses,  and  misfortunes  that  had  or  should . 
come  to  the  hurt,  detriment  or  damage  of  the  aforesaid  subject 
matter  of  insurance  or  any  part  thereof. 

During  the  continuance  of  the  policy,  the  Inchmaree  was  at 
anchor  awaiting  orders,  and  for  the  purposes  of  the  voyage  it  was 
necessary  to  pump  up  the  main  boilers  by  means  of  the  donkey 
pump  and  engine  in  the  usual  way.  At  the  time  of  effecting  the 
insurance  the  donkey  pump  and  engine,  and  all  pipes,  valves,  and 
machinery  connected  therewith,  were  eflScient  and  in  good  con- 
dition, and  they  worked  satisfactorily  up  to  the  time  of  the 
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1886        occurrence  hereinafter  mentioned,  and  the  engineers  and  the 

HajultoiT  ^^^  working  under  them  were  capable  and  efficient  for  their 

Thames  and  d^*^®^'    -*■  P^P®  1®^  ^^^  ^^^  donkey  pump  to  the  boilers,  and  at 

MEBaEY     its  junction  with  one  of  the  boilers  there  was  a  check  valve 

^(  A  BINE 

IkbubamceCo.  capable  of  being  opened  or  closed  by  a  screw.  This  valve  should 
be  open  and  clear  when  the  boilers  are  being  pumped  up,  but  at 
the  time  of  the  accident  it  was  either  closed  or  salted  up,  so  that 
water  could  not  pass  into  the  boiler.  The  consequence  was,  that 
when  the  donkey  pump  was  set  to  work  the  pipes  and  water 
chamber  in  the  donkey  pump  became  overcharged,  and  the  water 
was  forced  up  into  the  air  chamber,  which  in  consequence  split, 
and  the  pump  was  thereby  damaged.  It  was  admitted  for  the 
purposes  of  the  case,  either  that  the  check  valve  was  allowed  to 
remain  closed  or  become  salted  up  by  the  negligence  of  one  of 
the  engineers,  or  that  it  was  accidentally  salted  up  without  being 
noticed,  though  reasonable  care  was  taken  by  the  engineers,  but 
the  parties  were  unable  to  agree  which  of  these  events  had 
happened.  The  plaintiffs  contended  that  the  defendants  were 
liable,  whether  there  was  negligence  or  not,  and  it  was  agreed  to 
leave  that  question  for  trial  (if  material)  after  the  decision  of 
this  case.  It  was  admitted  that  the  closing  or  salting  up  and  the 
accident  were  not  due  to  ordinary  wear  and  tear. 

The  question  for  the  opinion  of  the  Court  was  whether  the  de- 
fendants were  liable  under  the  policy  in  respect  of  the  loss,  (1),  if 
it  could  have  been  avoided  by  proper  care,  and  occurred  through 
negligence ;   (2),  if  it  occurred  accidentally  without  negligence. 

The  case  came  before  a  Divisional  Court,  consisting  of  Mathew 
and  A.  L.  Smith,  J  J.,  who  gave  judgment  for  the  plaintiffs  on  the 
.  authority  of  West  India  Telegraph  Go.  v.  Home  and  Colonial  In- 
surance  Co,  (1) 

The  defendants  appealed. 

April  19, 1886.  Sir  C.  BusseU,  A.G.,  and  Sir  B.  E.  Webster, 
Q.C  (French,  Q.C,  and  Synnott,  with  them),  for  the  defendants. 
The  decision  in  this  case  depends  upon  the  view  taken  by  the 
Court  of  the  principle  upon  which  West  India  Telegraph  Co.  v. 
Home  and  Colonial  Insvran^se  Co.  (1)  was  decided.     The  defend- 

(1)  6  Q.  B.  D.  51. 
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ants  have  been  held  liable  under  the  general  words  of  the  policy        1886 
of  insurance ;  but  there  has  been  no  explosion,  there  has  been  no    Hamilton 
loss  by  a  peril  of  the  seas.     The  loss  which  has  happened  does  Thames  and 
not  resemble  any  of  the  perils  enumerated.     In  Davidson  v.  Bur-      Mersey 
nand  (1)  it  was  held  that  damage  to  a  cargo  through  the  influx  InsubanceCo. 
of  salt-water  was  a  peril  coyered  by  the  policy ;  but  in  that  case 
tiie  damage  appeared  to  have  arisen  from  an  accidental  cause. 
In  3  Kent's  Com.,  part  5,  lect.  47,  p.  216  [12th  ed.],  it  is  said 
that  **  perils  of  the  sea  denote  natural  accidents  peculiar  to  that 
element,  which  do  not  happen  by  the  intervention  of  man,  nor  are 
to  be  prevented  by  human  prudence."    The  express  words  of  the 
policy  are  not  to  be  extended  beyond  their  proper  meaning: 
Spence  v.  Chodunek  (2) ;  Taylor  v.  Dunbar.  (3)    The  breaking  of 
an  engine  from  mere  internal  defects  or  mismanagement,  cannot 
be  a  loss  insured  against :    Citizens  Insurance  Co.  v.  Olasgow.  (4) 
It  is  true  that  underwriters  are  liable  for  a  peril  of  the  sea,  al- 
though that  peril  is  brought  about  by  the  negligent  act  of  the 
master  and  crew :  Dioum  v.  Sadler  (5)  ;  but  in  this  case  there  has 
been  no  loss  by  a  peril  insured  against :  Paterson  v.  Harris.  (6) 
No  case  is  to  be  found  in  which  an  accident  happening  on  board 
the  ship  during  the  insured  voyage  has  been  held  to  be  a  loss  by 
peril  of  the  seas. 

Ooheny  Q.C.,  Myburgh,  Q.C.  (J.  Oorell  Barnes,  with  them),  for 
the  plaintiffs.  The  general  words  of  the  policy  cover  this  loss. 
In  Bevaux  v.  T Anson  (7)  the  ship  was  damaged  in  a  dry  dock,  yet 
the  damage  was  held  to  come  within  the  general  words.  The  rule 
is,  that  every  loss  incidental  to  the  proper  navigation  of  the 
vessel  is  ejusdem  generis  with  perils  of  the  sea :  Davidson  v.  Bur- 
nand  (1) ;  Oood  v.  London  Steam-Ship  Owners  Association.  (8) 
From  this  point  of  view  the  case  cannot  be  distinguished  irom 
West  India  Telegraph  Co.  v.  Home  and  Colonial  Insurance  Co.  (9) 
Substituting  steam  for  wind  as  a  motive  power,  the  cause  of  the 
damage  is  similar  to  the  cause  of  loss  in  every  case  of  negligent 
or  improper  navigation  of  a  sailing  vessel,  for  the  peril  arose  from 

(1)  Law  Rep.  4  C.  P.  117.  (5)  5  M.  &  W.  405. 

(2)  10  Q.  B.  517.  (6)  1  B.  &  S.  336. 

(3)  Law  Rep.  4  C.  P.  206.  (7)  5  Bing.  N.  0.  519. 

(4)  9  Missouri  State  Reports,  407.  (8)  Law  Rep.  6  C.  P.  563. 

(9)  6  Q.  B.  D.  51. 
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1886        the  use  of  the  steam  machinery  in  the  ordinary  conrse  of  navi- 
Hamilton    gation. 

Thames  and      Synnott,  in  reply.    It  is  a  mistake  to  suggest  that  the  reason 
MabSb      ^^^y  damage  by  wind  and  waves  is  within  the  policy  is,  because 
InsxjbanceCo.  they  are  the  motive  power,  the  reason  of  liability  is,  that  the  policy 
expresses  it.    The  expression  "  perils  of  the  sea  "  cannot  be  taken 
as  equivalent  to  "perils  of  navigation,"  there  is  no  analogy  be- 
tween a  peril  by  steam  and  a  peril  of  the  sea. 

1886.  May  23.  Lord  Esher,  M.E.  I  have  the  misfortune,  I 
imderstand,  of  differing  from  my  Brethren  on  the  question  of  in- 
surance law  raised  in  this  case. 

There  was  an  insurance  on  the  ship  and  machinery  separately 
insured,  the  policy  being  in  the  form  of  that  in  the  case  of 
West  India  Telegraph  Co.  v.  Home  and  Colonial  Insurance  Go.  (1) 
An  injury  has  happened  to  part  of  the  machinery,  and  it  has  been 
held  that  the  plaintiffs  are  entitled  to  recover  on  the  ground  that 
there  was  a  loss  within  the  terms  of  the  policy.  It  appears  that 
there  was  a  donkey  engine,  one  employment  of  which  was  to 
work  a  donkey  pump,  to  pump  water  from  the  sea,  or  otherwise, 
into  the  boiler.  Now  the  donkey  engine  was  working  the  donkey 
pump,  water  was  taken  up  into  the  water  chamber  of  the  pump, 
and  by  reason  of  a  valve  being  stopped  (whether  by  accident  or 
by  negligence  is  wholly  immaterial)  the  pressure  of  the  water 
upon  the  air  chamber  split  it.  Nothing  happened  to  the  donkey 
engine,  there  was  no  escape  of  steam,  there  was  nothing  but  the 
pressure  of  the  cold  water  splitting  the  air  chamber,  and  that  is 
the  only  dsmiage  done* 

The  question  is,  whether  that  is  a  loss  which  can  be  brought 
within  the  terms  of  the  policy.  Now  the  policy  is  very  much  in 
the  ordinary  form,  it  has  specially  enumerated  perils^  the  first  of 
which  is  ''  perils  of  the  sea ;"  it  has  a  great  many  other  enumerated 
perils,  and  then  it  has  the  ordinary  general  clause  as  to  other 
perils.  Now  what  is  the  true  construction  of  such  a  policy  in 
England  ?  It  seems  to  me  that  the  rule  of  construction  has  been 
laid  down  and  acknowledged  and  admitted  to  be  clear  law  from 
the  time  of  Lord  EUenborough  downwards.     Lord  Ellenborough 

(1)  6  Q.  B.  D.  5L 
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construed  the  term  "  perils  of  the  sea,"  and  held  that  those  words        1888 
do  not  include  in  an  English  policy  all  accidents  which  may    HAMiLtojr 
happen  on  the  sea  to  the  ship,  or  all  accidents  which  may  happen  Thames  and 
in  the  course  of  the  navigation,  but  are  confined  to  perils  which     Memey 
are  caused  by  more  than  usual  force  of  the  sea,  or  the  wmd,  or  InsurahobGoi 
the  eleipents,  acting  upon  the  ship.    That  is  "  perils  of  the  sea ; "  i^rdEsher.M.R. 
and  an  accident  to  a  ship,  or  goods,  by  "  perils  of  the  sea  "  must  be 
the  immediate  result  of  some  action  of  the  elements.    In  order  to 
cover  other  perils  other  words  were  added  to  the  policy  from  time 
to  time,  and  always  at  the  end  there  was  the  larger  clause.    The 
next  rule  of  construction  which  was  laid  down  by  Lord  Ellen- 
borough  was  that  those  general  words  cannot  be  construed  as  if 
they  stood  alone,  that  they  only  include  accidents,  not  precisely 
and  exactly  described  by  the  particular  words,  but  accidents  of 
the  same  kind  as  one  or  other  of  those  enumerated.     That  being 
so,  the  only  question  is  whether,  as  a  matter  of  fact,  anybody  can 
say  that  this  accident  is  of  the  same  kind  as  any  of  the  accidents 
specifically  mentioned  in  the  policy. 

Now  in  the  case  of  West  India  Telegraph  Co.  v.  Home  and 
Colonial  Insurance  Co.  (1),  the  accident  seems  to  ine  to  have  been 
materially  different.  The  accident  there  was  that  the  steam  in 
the  boilers  burst  them,  and  so  the  steam  escaped  into  the  ship, 
blew  up  the  deck,  and  wrecked  the  ship.  There,  with  considerable 
difficulty,  I  came  to  the  conclusion  that  an  explosion  of  steam 
getting  into  the  ship  and  destroying  the  ship  was  sufficiently 
like  the  effects  of  fire  upon  a  ship — and  fire  was  one  of  the  terms 
of  the  policy — ^to  bring  the  case  within  the  general  words.  I  am 
perfectly  willing  to  say,  that  in  coming  to  that  conclusion  of 
fact  I  went  to  the  verge  of  imagination.  I  should  not  be  sur- 
prised, on  the  contrary,  I  think  I  should  willingly  acquiesce,  if 
that  view  of  that  case  were  overruled.  But  this  is  no  more  like 
an  explosion  to  my  mind  than  if  you  were  to  kick  a  hole  in  the 
boiler.  Here  there  is  nothing  but  the  force  of  the  water  pumped 
in,  and,  there  being  no  escape,  bursting  the  chamber,  and  the 
injury  to  the  chamber  is  just  the  same  as  if  it  were  broken 
from  the  outside.  The  water  might  have  been  forced  into  the' 
chamber  without  any  steam  being  used  at  all ;  by  a  pump  used 

(1)  6  Q.  B.  D.  51. 
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1886        with  a  handle,  or  a  wheel,  or  somehow  by  hand  labour,  and  it 
Hamilton    would  have  had  precisely  the  same  efifect.     How  that  can,  within 
Thambs  and  ^^®  reasonable  imagination  of  anybody,  be  likened  to  an  accident 
Mersey     happening  to  a  ship  by  reason  of  the  elements,  I  cannot  see.     It 
InstranceCo.  seems  to  me  to  be  wholly  unlike  the  "  perils  of  the  sea  "  as  hitherto 
iK>rdEBhcr.M.R,  constnied.     If  you  construed  the  words  "perils  of  the  sea"  to 
include  any  accident  which  may  happen  to  a  ship  in  the  ordi- 
nary course  of  navigation,  of  course  this  case  is  within  those 
terms,  but  so  to  construe  those  words  is  to  construe  them  in  a  way 
which  has  been  over  and  over  again  overruled. 

Then  it  was  argued  that  the  general  words  cover  all  losses 
incident  to  the  navigation  of  a  vessel  during  the  voyage.  If  that 
be  true  then  it  seems  to  me  that  all  the  preceding  words  in 
the  policy  might  as  well  be  struck  out  as  of  no  effect.  I 
cannot  accede  to  that  view.  Then  it  is  said  that  the  general 
words  cover  all  losses  incident  to  the  navigation  of  the  vessel 
during  the  voyage,  because  all  losses  incident  to  the  navi- 
gation of  the  vessel  during  the  voyage  are  of  the  same  kind  as 
losses  by  "  perils  of  the  sea."  It  seems  to  me  that  this  is  to  break 
aw^y  from  the  recognised,  decided  meaning  of  the  words  "  perils 
of  the  sea." 

For  these  reasons,  I  cannot  agree  in  this  case,  which  to  my 
mind  goes  much  further  than  the  case  of  West  India  Telegraph 
Co.  V.  Home  and  Colonial  Insurance  Co.  (1),  that  there  was  a  loss 
within  any  of  the  terms  of  the  policy.  In  my  opinion,  therefore, 
that  case  does  not  cover  the  present,  and  the  assured  have  suffered 
a  loss  which  is  not  within  the  policy. 

I  will  say  one  word  as  to  what  the  Court  are  being  enticed  into 
doing.  It  is  well  known  that  the  underwriters  and  the  assured 
are  neither  of  them  willing  to  alter  the  words  of  the  policy,  and 
they,  doubting  whether  the  words  will  cover  any  particular  case, 
try  to  entice  the  Court  into  altering  the  interpretation  of  the 
words  of  the  policy  by  altering  the  rules  of  construction,  which  are 
as  applicable  to  a  policy  of  insurance  as  to  every  other  contract. 
I  decline  to  go  one  step  in  that  direction.  If  parties  want  to 
cover  new  losses,  it  is  their  business  to  find  the  words  which  are  to 
cover  them,  and  they  have  no  right  to  try  to  draw  the  Courts  into 

(1)  6  Q.  B.  D.  51. 
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a  process  of  interpretation  which  has  been  ignored  and  declined        1886 
as  long  as  I  can  recollect  anything  about  the  law.  Hamhitoii" 

ThAUSS  AHD 

LiNDLEYy  J.    I  have  the  misfortune  to  differ  from  the  Master     Mkbsby 
of  the  BoUs  in  the  view  he  takes  of  this  case,  and  as  my  view  and  iNsuaAKcsCo. 
that  of  Lord  Justice  Lopes  are  alike  he  will  read  the  judgment 
of  us  both. 

Lopes,  L.J.  This  action  was  brought  by  the  plaintiffs  to 
recoyer  from  the  defendants  a  sum  of  67.  58.  for  .a  loss  under  a 
policy  upon  the  steamship  Inchmaree,  The  facts  are  set  out  in  a 
special  case. 

In  consequence  of  imdue  pressure  of  air  and  water  the  chamber 
of  the  donkey  engine  burst.  This  donkey  engine  at  the  time 
was  being  used  for  the  purposes  of  the  voyage  and  in  the  ordi- 
nary course  of  navigation.  The  question  is  whether  the  burst- 
ing of  the  donkey  engine  was  a  peril  insured  against  by  the 
policy? 

We  are  unable  to  distinguish  this  case  from  that  of  West  India 
Telegraph  Co.  v.  Home  and  Colonial  Insurance  Co.  (1)  In  that  case 
it  was  held  that  the  explosion  of  the  boiler  of  a  steamer  was  a 
peril  insured  against  by  a  marine  policy  similar  in  form  to  the 
policy  in  this  case.  The  facts  in  that  case  are  very  like  the  facts 
here.  The  ship  was  lying  in  port,  and  her  master,  having  re- 
ceived orders  to  proceed  to  sea,  weighed  anchor.  After  making 
some  fifteen  revolutions  the  engine  was  stopped  to  allow  of  the 
vessel's  head  canting  round,  and  within  a  few  minutes  of  the 
engine  being  so  stopped  the  port  boiler  burst,  gutting  the  middle 
of  the  ship  and  blowing  up  her  decks.  Upon  examination  it  was 
found  that  the  bursting  was  due  to  the  reduction  of  the  shell  of 
the  boiler,  and  that  such  reduction  was  due  chiefly  to  the  action 
of  bilge-water  upon  its  external  surjEeice,  and  to  the  accumulation 
of  sediment  in  the  inside.  Lord  Selbome  and  Cockbum,  C.  J., 
held  that  the  explosion  was  a  peril  within  the  general  words  with 
which  the  specification  of  the  risks  insured  against  concludes : 
**  And  all  other  perils,  losses,  and  misfortunes  that  have  or  shall 
come  to  the  subject-matter  of  this  insurance."    The  present  Master 

(1)  6  Q.  B.  D.  51. 
Vol.  XVII.  P  2 


202  QUEEN'S  BENCH  DIVISION.  VOL.  XVII. 

1S86        of  the  Bolls  caiue  to  the  same  conclusion  but  not  by  the  same 
Hamilton    process  of  reasoning.    The  ground  of  his  decision  was  that  **  fire  " 

TirAiTEg  AND  ^^^^S  ^^®  ^^  ^^^  enumerated  perils,  explosion  was  so  much  ejusdeiu 
Mersby      generis  with  fire  as  to  come  within  the  general  words.    He  says 

In8lran€eCo.  "  unless  the  word  *  fire '  had  been  one  of  the  particular  terms  in 
Loj^.j.  this  policy,  I  could  not  have  seen  that  the  loss  by  explosion  was 
like  any  of  the  other  perils  which  are  enumerated."  We  entirely 
agree  with  the  judgment  of  Lord  Selbome  and  Cockbum,  C.J., 
but  we  venture  to  doubt  if  the  Master  of  the  Bolls  is  right  in 
attaching  so  much  importance  to  the  mention  of  "  fire  "  in  the 
enumerated  perils.  We  are  of  opinion  if  that  word  had  been 
omitted  the  explosion  would  have  been  within  the  general  words. 
On  principle  and  on  authority  the  judgment  of  Lord  Selbome 
and  Cockbum,  C.J.,  seems  right. 

We  assume  that  the  bursting  of  the  chamber  of  the  donkey 
engine  is  not  a  "  peril  of  the  sea,"  and  that  it  is  not  within  the 
meaning  ol  any  other  of  the  enumerated  perils,  but  the  question 
is  whether  it  is  covered  by  the  concluding  words :  "  all  the  perils, 
losses,  and  misfortunes  that  have  or  shall  come  to  the  hurt,  detri- 
ment, or  damage  of  the  aforesaid  subject-matter  of  insurance  or 
any  part  thereof." 

It  is  material  to  consider  what  is  the  true  constmction  to  be 
placed  on  these  general  words.  In  Cullm  v.  Butler  (1)  the  vessel 
was  lost  by  being  fired  into  through  mistake.  It  was  held  that  the 
loss  was  covered  by  the  general  clause.  Lord  EUenborough,  C.J., 
said :  *^  The  extent  and  meaning  of  the  general  words  have  not 
yet  been  the  immediate  subject  of  any  judicial  constmction  in 
our  courts  of  law.  As  they  must  be  considered  as  introduced 
into  the  policy  in  furtherance  of  the  objects  of  marine  insurance, 
and  may  have  the  effect  of  extending  a  reasonable  indemnity  to 
many  cases  not  distinctly  covered  by  the  special  words,  they  are 
entitled  to  be  considered  as  material  and  operative  words,  and  to 
have  the  due  effect  assigned  to  them  in  the  constmction  of  this 
instrument,  and  which  will  be  done  by  allowing  them  to  com- 
prehend and  cover  other  cases  of  marine  damage  of  the  like  kind 
with  those  which  are  specially  enumerated  and  occasioned  by 
similar  causes." 

(1)  5  M.  &  S.  461. 
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In  Phillips  V.  Barber  (1)  damage  done  to  a  vessel  in  a  graving       1886 
dock  for  repairs,  by  being  blown  over  by  the  wind,  was  held    HamiltojT 
within  this  general  clause,  and  damage  by  the  explosion  of  the  xhamk  and 
boiler  in  Perrin  v.  Protector  Insurance  Co.  (2),  so  also  injury     Mk»ibv 
sustained  by  the  accidental  breaking  or  giving  way  of  the  tackle  Insurance  Co. 
and  supports,  whereby  the  vessel  was  supported,  in  being  moved     i^pes.  l. j. 
from  a  dock  where  she  had  been  hauled  up  for  repairs :  Devatix 
V.  T Anson.  (3) 

Surely,  if  the  cases  above  cited  come  within  the  general  clause, 
it  would  be  unreasonable  to  hold  that  a  bursting  of  a  part  of  the 
machinery  connected  with  the  mokive  power  necessary  for  the 
navigation  of  the  vessel  was  not  covered.  Lord  Selborne  said  in 
West  India  Telegraph  Co.  v.  Rome  and  Colonial  Inswrance  Co.  (4)  : 
**  What  the  winds  are  to  a  sailing  vessel,  steam  is  to  a  steamer ; 
and  it  is  as  reasonable  that  marine  insurers  should  bear  the  risks 
incident  to  a  navigation  by  that  kind  of  power,  whether  from 
excess  of  pressure  on  the  boiler,  or  from  defect  of  safety  valves, 
or  from  neglect  or  mismanagement,  making  that  dangerous  which 
otherwise  would  not  be  so,  as  that  they  should  bear  losses  occa- 
sioned by  excessive  pressure  of  winds  and  defects  or  mismanage- 
ment of  a  ship's  sails  or  tackle."  Everj-  word  quoted  is  applicable 
to  this  case.  We  have  no  hesitation  in  holding  that  the  bursting 
of  the  chamber  of  the  donkey  engine  used  for  the  purposes  of  the 
voyage  in  the  ordinary  course  of  navigating  the  ship  is  ejusdem 
generis  with  a  peril  of  the  sea  and  a  loss  covered  by  the  general 
clause. 

If  the  ship  had  been  a  sailing  ship,  and  a  spar,  when  she  was 
getting  under  sail  in  port,  had  fallen  on  the  deck  and  had  been 
broken,  surely  it  would  have  been  a  loss  within  the  policy.  We 
are  unable  to  distinguish  that  case  from  the  present. 

We  do  not  think  that  the  general  words  include  all  losses  that 
may  happen  during  a  voyage  by  accident,  but  we  think  the 
general  words  cover  all  losses  incident  to  the  navigation  of  a 
vessel  during  the  voyage,  inclusive  of  losses  arising  from  negli- 
gence or  improper  management,  because  they  are  ejusdem  generis 
with  perils  of  the  sea. 

(1)  5  B.  &  A.  161.  (3)  5  Bing.  N.  C.  519. 

(2)  11  Ohio  State  Reports,  147.  (4)  G  Q.  B.  D.  51. 
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1886  In  our  opinion  the  judgment  of  the  Court  below  was  right,  and 

Hamilton    *^^  appeal  must  be  dismissed. 

^      *'•  Appeal  dismissed, 

Thames  and  •^•'^ 

Marine  Solicitors  for  plaintiffs :  T.  W.  Bossiter,  for  Hoyle,  Shipley,  dr 

INSURANCE  o.  j£^j^^  Newcdstle-on-Tytie. 

Solicitors  for  defendants :  Gregory,  Rowcliffes,  &  Co,,  for  Hill,, 

Dickinson,  dt  Co,,  Liverpool. 

A.  M. 


Ju'ie  1,  2.  HUGHES  V.  LITTLE. 


BiU  of  Sale— Bills  of  Sale  Act,  1878  (41  A  42  Vict  c.  31),  s.  S— Consideration, 
Statement  of— Bills  of  Sale  Act  (1878)  Atnendment  Act,  1882  (45  &  40 
Vict,  c,  43), «.  9 — Form  in  Schedule — Bill  of  Sale  given  hy  way  of  Indemnity 
to  a  Surety. 

By  a  bill  of  sale  expressed  to  be  given  m  consideration  of  the  grantee  thereof 
having  at  the  request  of  the  grantor  become  guarantee,  and  signed  a  pro- 
missory note  for  the  payment  of  a  sum  of  45/.  by  the  grantor,  of  which  32;., 
or  thereabouts,  was  then  owing,  the  grantor  assigned  to  the  grantee  certain 
chattels,  described  in  a  schedule,  by  way  of  security  for  any  moneys  which  the 
grantee  might  be  called  upon  to  pay  in  respect  of  such  guarantee,  and  interest 
thereon  at  the  rate  of  ol.  per  cent,  per  annum,  and  the  grantor  agreed  that  he 
would  pay  to  the  grantee  any  sums  as  aforesaid,  together  with  interest  then  due, 
by  monthlypayments  of  21.  on  the  first  of  every  month.  It  being  contended 
that  the  bill  of  sale  was  void  on  the  ground  that  the  consideration  for  which  it 
was  given  was  not  sufficiently  stated  to  satisfy  the  requirements  of  the  8th  sec- 
tion of  the  Bills  of  Sale  Act,  1878,  and  that  the  bill  of  sale  was  not  in  accordance 
with  the  form  in  the  schedule  to  the  Bills  of  Sale  Act  (1878)  Amendment  Act, 
1882:— 

Held,  that  the  bill  of  sale  was  good. 

Appeal  from  the  judgment  of  the  judge  of  the  county  court 
of  Lancaster,  upon  an  interpleader  issue  transferred  under  s.  17 
of  the  Judicature  Act,  1884  (47  &  48  Vict.  c.  61). 

The  facts  were  as  follows  : 

The  plaintiff  in  the  issue  claimed  certain  goods,  which  had  been 
taken  in  execution,  under  a  bill  of  sale  given  by  the  execution 
debtor. 

The  contention  for  the  defendant,  the  execution  creditor,  was 
that  the  bill  of  sale  was  void  because  the  consideration  for  the 
same  was  not  sufficiently  stated  to  satisfy  the  requirements  of 
s.  8  of  the  Bills  of  Sale  Act,  1878,  and  because  it  was  not  in 
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accordance  with  the  form  in  the  schedule  to  the  Bills  of  Sale       1886 


Act  (1878)  Amendment  Act,  1882.  hughes 

The  bill  of  sale  was  in  substance  as  follows : — ^*  In  considera-  li^i^^ 
tion  of  the  grantee  haying  at  the  request  of  the  grantor  become 
guarantee,  and  haying  signed  a  promissory  note  for  the  payment  of 
a  sum  of  45Z.  obtained  by  the  grantor  from  W.  J.  Boyes,  of  which 
S2l.  or  thereabouts  is  now  owing,  and  also  of  her  [the  grantee] 
haying  at  the  like  request  of  the  grantor  paid  on  the  10th  instant, 
the  sum  of  131.  in  satisfaction  of  an  execution  against  the  grantor, 
and  also  of  the  sum  of  2ZL  178.,  now  paid  by  the  grantee  to  the 
grantor,  and  a  sum  of  SI.  Ss.  paid  at  the  request  of  the  grantor 
for  the  costs  hereof,  the  said  grantor  doth  assign  to  the  grantee 
all  and  singular  the  chattels,  &c.,  specifically  described  in  the 
schedule  by  way  of  security  for  the  payment  of  the  said  sum  of 
40Z.,  and  for  any  moneys  she  [the  grantee]  may  be  called  upon 
to  pay  in  respect  of  the  said  guarantee,  and  interest  thereon  and 
on  any  payments  which  may  be  made  as  aforesaid,  at  the  rate  of 
5{.  per  cent,  per  annum,  and  the  said  grantor  doth  further  agree 
and  declare  that  he  will  pay  to  the  said  grantee  the  principal 
4mm  aforesaid,  and  any  further  sums  as  aforesaid,  together  with 
interest  then  due,  by  monthly  payments  of  21.  on  the  first  of 
eyery  month." 

The  county  court  judge  held  that  the  bill  of  sale  was  good, 
and  therefore  gaye  judgment  on  the  issue  for  the  plaintiff. 

A  rule  nisi  had  been  obtained  to  set  aside  the  judgment,  and 
«nter  judgment  for  the  defendant,  against  which 

Clay,  shewed  cause.  The  8th  section  of  the  Act  of  1878  re- 
quires the  consideration  for  the  giying  of  the  bill  of  sale  to  be 
stated.  The  consideration  is  in  this  bill  of  sale  truly  stated  to 
be  the  grantee's  haying  become  surety  for  the  repayment  of  a 
certain  adyance  of  45Z.  made  to  the  grantor,  and  certain  moneys 
adyanced  by  the  grantee.  Nothing  further  is  necessary  in  order 
to  comply  with  the  Act  than  that  the  consideration  shall  be 
truly  stated.  It  is  not  necessary  that  eyery  detail  of  the  consi- 
deration should  be  stated  with  the  utmost  minuteness.  Secondly, 
the  bill  of  sale  does  not  substantially  deyiate  from  the  form  in  the 
schedule  to  the  Act  of  1882,  haying  regard  to  the  nature  of  the 
transaction,  which  was  not  by  way  of  security  for  a  loan  of  money 


Little. 
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1886        only  to  which  the  form  in  the  schedule  is  more  particularly  ap- 
HuoHfts     propriate.    The  bill  of  sale  sufficiently  complies  with  the  form 
mutatis  mutandis. 

SiUa  supported  the  rule.  First,  the  consideration  is  not  sufBci- 
ently  stated,  for  the  bill  of  sale  does  not  state  exactly  how  much 
remained  due  on  the  guarantee  and  what  the  rate  of  interest  was 
on  the  promissory  note,  and  how  much  interest  was  due  on  it. 
A  person  reading  the  bill  of  sale  could  not  therefore  ascertain 
with  sufficient  accuracy  the  amount  in  respect  of  which  the  bill  of 
sale  was  given.  It  only  says  "  of  which  32Z.,  or  thereabouts,  is  now 
owing."  Secondly,  the  bill  of  sale  was  Toid,  as  not  following  the 
form  in  the  schedule  to  the  Act  of  1882.  It  does  not  specify  the 
exact  sum  to  secure  which  it  is  given,  as  required  by  the  form ; 
nor  does  it  specify  any  precise  time  or  times  for  repayment  of 
such  sum,  which  is  also  required  by  the  form :  Davis  v.  BtirUm  (1) ; 
Melville  v.  Stringer.  (2)  The  decisions  in  ReiheringUm  v.  Oroome  (8) 
and  Sibley  v.  Higga  (4)  are  authorities  to  shew  that  it  is  not  sufficient 
that  the  time  or  times  of  repayment  should  be  ascertainable  by 
reference  to  something  dehors  the  bill  of  sale.  The  bill  of  sale 
must  itself  fix  the  time,  so  that  any  one  looking  at  it  may  be  able 
to  ascertain  the  time  of  payment  and  the  position  of  the  grantor 
in  that  respect. 

[Manisty,  J.  In  the  case  of  a  bill  of  sale  given  by  way  of 
indemnity  to  a  surety  it  would  be  impossible  to  specify  the 
exact  amount  in  the  bill  of  sale,  or  the  exact  time  for  repayment, 
because  it  remains  to  be  seen  in  the  future  what  the  actual 
liability  incurred  by  the  surety  will  be,  and  when  it  will  be 
enforced  against  him.  It  is  difficult  to  see  how  such  a  transaction 
could  be  carried  out  otherwise  than  in  the  manner  adopted  by 
this  bill  of  sale.  Is  it  contended  that  the  legislature  intended 
altogether  to  prohibit  such  a  transaction  ?] 

If  the  nature  of  a  transaction  by  way  of  bill  of  sale  is  such  that 
it  cannot  be  carried  out  in  the  form  given  in  the  schedule,  it 
must  be  presumed  that  the  legislature  did  intend  to  prohibit  it : 
Myers  v.  ElUoU.  (6) 

Cur.  adv.  wit. 

(1)  11  Q.  B.  D.  537.  (3)  13  Q.  B.  D.  789. 

(2)  13  Q.  B.  D.  392.  (4)  15  Q.  B.  D.  619. 
(5)  16  Q.  B.  D.  526,  at  p.  530. 


V. 

Little. 
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June  2.  Manisty,  J.  This  case  is  one  of  some  importance.  188C 
It  raises  in  substance  the  question  whether  a  bill  of  sale  not^  Hughes 
given  by  way  of  security  for  repayment  of  a  loan  of  money,  but 
by  way  of  securing  an  indemnity  to  the  grantee  against  some 
liability  which  he  has  incurred  at  the  request  of  the  grantor,  can, 
having  regard  to  the  terms  of  the  Bills  of  Sale  Acts,  validly  be 
given.  There  appear  to  have  been  two  objects  which  the  legis- 
lature had  in  view  in  passing  these  enactments.  The  primary 
object  of  the  Act  of  1878,  as  shewn  by  the  title,  appears  to  have 
been  the  amendment  of  the  law  for  the  preventing  of  frauds  on 
creditors  by  secret  bills  of  sale,  whereas  the  primary  object  of  the 
Act  of  1882  seems  to  have  been  to  protect  needy,  and  oftentimes 
illiterate  persons  who  seek  to  borrow  money,  and  to  regulate  the 
giving  of  bills  of  sale  by  way  of  security  for  loans  of  money  by 
an  extortionate  class  of  money  lenders. 

The  bill  of  sale  in  this  case  is  of  a  somewhat  peculiar  character, 
inasmuch  as  it  is  given  for  two  purposes,  partly  as  security  for  an 
advance  of  money,  and  partly  by  way  of  indemnity  against  a 
liability  incurred  by  the  grantee  as  surety  for  the  grantor*  It 
seems  to  me  that  the  instrument  must  be  considered  as  divided 
into  two  parts  relating  respectively  to  these  two  purposes,  and  as 
if  each  of  such  parts  was  a  separate  instrument. 

One  part  of  it  is  to  this  effect.  In  consideration  of  the  grantee 
having,  at  the  request  of  the  grantor,  become  guarantee,  and 
signed  a  promissory  note  for  the  payment  of  a  sum  of  45Z.,  of 
which  322.  or  thereabouts,  is  now  owing,  the  grantor  assigns 
certain  goods  by  way  of  security  for  any  moneys  the  grantee  may 
be  called  upon  to  pay  in  respect  of  the  said  guarantee,  and 
'  interest  thereon  at  the  rate  of  51.  per  cent,  per  annum. 

The  objection  is  taken  that  the  consideration  for  the  bill  of 
sale  is  not  sufficiently  stated,  because  the  instrument  doe»  not 
specify  the  exact  sum  which  remained  due  upon  the  promissor}'^ 
note  for  45L,  part  of  which  sum  had  been  paid  o£f.  The  effect  of 
the  Act  of  1878,  is  to  require  the  consideration  to  be  truly  stated ; 
and  it  seems  to  me  clear  that  this  bill  of  sale  does  truly  and  suf- 
ficiently state  the  consideration,  which  was  the  grantee's  having 
become  security  for  the  grantor. 

The  second  objection  is  that  the  bill  of  sale  is  void,  because  it 
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does  not  follow  the  form  given  in  the  schedule  to  the  Act  of 
1882.  That  raises  a  very  important  question,  for  if  a  bill  of  sale 
by  way  of  indemnity  against  such  a  liability  as  was  incurred  by 
the  grantee  cannot  be  given  in  this  form,  it  is  difiScult  to  see  how 
it  could  be  given  at  all,  because  it  would  be  impossible  to  make 
it  more  nearly  in  accordance  with  the  form  in  the  schedule.  For 
the  purpose  of  deciding  this  question  it  is  necessary  to  consider 
the  provisions  of  the  Act  of  1882,  bearing  in  mind  the  objects  of 
the  Act  as  before  stated,  and  to  endeavour  to  ascertain  from  those 
provisions,  whether  there  was  any  intention  on  the  part  of  the 
legislature  to  prevent  the  making  of  a  bill  of  sale  such  as  this  by 
way  of  securing  indemnity  to  a  surety. 

The  9th  section  of  the  Act  of  1882  is  that  which  is  relied 
upon  as  avoiding  this  bill  of  sale.  That  section  provides  that  a 
bill  of  sale  made  or  given  by  way  of  security  for  the  payment  of 
money  by  the  grantor  thereof  shall  be  void  unless  made  in 
accordance  with  the  form  in  the  schedule  to  this  Act  annexed. 
The  form  in  the  schedule  is  as  follows :  "  This  indenture,  &c, 

witnesseth  that  in  consideration  of  the  sum  of  £ now  paid 

to  A.  B.  by  C.  D.,  the  receipt  of  which  &c,  [or  whatever  dee  the 
considercUion  may  ley  So  far  as  those  words  go,  there  is  nothing 
in  them  to  exclude  such  a  bill  of  sale  as  the  present.  But  the 
form  goes  on :  "  He  the  said  A.  B.  doth  assign  unto  C.  D.,  his 
executors,  administrators,  and  assigns,  all  and  singular  the  several 
chattels  and  things,  &c.,  by  way  of  security  for  payment  of  the 


sum  of  £- 


and  interest  thereon  at  the  rate  of - 


■  per  cent. 

per  annum  [or  whatever  else  may  be  the  rate]y  and  the  said  A.  B. 
doth  further  agree  and  declare  that  he  will  duly  pay  to  the  said 
G.  D.  the  principal  sum  assured  together  with  the  interest  theif 

due  by  equal payments  of  £ on  the day  of [or 

whatever  dee  may  be  the  stipulated  times  or  time  of  payment]" 
These  latter  terms  of  the  form  seem  to  me  to  have  been  framed 
with  reference  to  the  ordinary  case  of  a  bill  of  sale  given  by  way 
of  security  for  the  repayment  of  a  loan  of  money. 

It  will  be  observed  that  by  the  terms  of  the  9th  section  it  is 
not  every  bill  of  sale  that  is  to  be  void  if  not  made  in  accordance 
with  the  form.  The  legislature  have  for  some  good  reason  limited 
the  application  of  that  section.     It  applies  only  to  a  bill  of  sale 
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made  or  given  by  way  of  security  for  the  payment  of  money  by 
the  grantor  thereof,  whereas  the  preceding  and  other  sections  are 
to  apply  to  every  bill  of  sale :  and  the  terms  of  the  form  in  the 
schedule  are  clearly  adapted  to  the  case  which  the  enactment 
was  particularly  intended  to  meet,  viz.,  that  of  a  bill  of  sale 
given  by  way  of  security  for  the  repayment  of  a  loan  of  money 
which  is,  and  must  by  the  Act  be,  repayable  at  some  specific  time 
or  times.  It  is  obvious  that  the  terms  of  the  form  with  regard 
to  the  repayment  of  a  specific  amount  of  principal  at  a  specified 
time  or  specified  times  are  not  in  their  nature  exactly  applicable 
to  the  case  of  such  a  security  as  that  now  before  us;  but  I 
cannot  think  that  the  legislature  thereby  intended  to  prevent 
any  person  from  giving  a  bill  of  sale  by  way  of  indemnity  to  a 
surety.  It  seems  to  me  that  to  hold  that  such  a  bill  of  sale  as 
this  is  void,  because  it  does  not  conform  in  these  respects  to  the 
form,  would  be  going  far  beyond  what  presumably  was  the  inten- 
tion of  the  legislature  in  framing  the  form.  If  the  words  of  the 
statute  compelled  us  to  hold  that  such  a  bill  of  sale  was  void,  of 
course  we  must  do  so ;  but  I  do  not  think  that  they  do  so  compel 
us  if  reasonably  construed. 

It  does  not  seem  to  me  that  any  of  the  authorities  to  which 
our  attention  has  been  directed  is  in  conflict  with  the  view  which 
I  am  expressing.  The  case  of  Davia  v.  Burton  (1),  the  first  de- 
cision to  which  we  were  referred,  was  quite  different  from  the 
present  so  far  as  the  facts  are  concerned,  and  I  only  refer  to  it  for 
the  purpose  of  calling  attention  to  certain  expressions  used  in 
the  judgments  with  regard  to  the  objects  of  the  Bills  of  Sale 
Act,  1882.  The  Master  of  the  Bolls  (2)  points  out  that  the  object 
of  the  legislature  in  passing  the  Bills  of  Sale  Act,  1882,  was  to 
protect  borrowers  of  money  by  providing  that  the  loan  of  money 
upon  the  security  of  a  bill  of  sale  should  be  a  simple  transaction ; 
and  so  also  Fry,  L.J.,  says  that  the  objects  of  the  bill  were  to 
protect  borrowers  and  to  give  publicity  to  the  transaction  for  the 
information  of  persons  dealing  with  borrowers,  and  that  to  that 
end  the  legislature  intended  that  bills  of  sale  should  be  certain  in 
their  terms.    The  next  case  referred  to  was  Melville  v.  Stringer.  (3) 


18S6 


Hughes 

V. 

Little. 
Manlstj,  J. 


(1)  11  Q.  B.  D.  537. 


(3)  13  Q.  B.  D.  392. 


(2)  Page  539. 
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That  was  the  case  of  a  loan  of  money,  and  the  bill  of  sale  was  of 
a  very  complicated  nature,  and  made  the  sum  secured  payable  on 
demand.  It  was  held,  following  the  view  expressed  in  the  case  of 
In  re  WittiamSy  Ex  parte  Pearce  (1),  that  such  a  bill  of  sale  was 
void  because  not  in  accordance  with  the  form  in  the  schedule. 
I  do  not  think  that  there  is  anything  in  that  case  to  which  atten- 
tion need  be  called,  except  the  expressions  used  by  the  Master  of 
the  Bolls  at  page  400,  where  he  again  alludes  to  the  intention 
of  the  Act  of  1882  as  having  been  to  protect  borrowers  and 
prevent  an  indigent  man  who  wishes  to  borrow  money  from  being 
obliged  to  comply  with  the  terms  which  a  man  possessing  money 
might  impose  on  him.  Hetherington  v.  Oroome  (2)  was  again  a 
case  in  which  the  money  secured  was  made  payable  on  demand, 
and  the  bill  of  sale  was  on  that  ground  held  to  be  void ;  but  some 
of  the  observations  of  Fry,  L.J.,  in  that  case,  seem  applicable  to  a 
case  like  the  present,  where,  the  provision  being  that  the  moneys 
which  the  grantee  of  the  bill  of  sale  may  have  to  pay  when  the 
guarantee  is  enforced  against  him  shall  be  repayable  by  monthly 
instalments,  it  is  objected  that  no  specific  time  for  such  repay- 
ment is  mentioned.  He  says :  **  The  words  of  the  statute  and 
schedule  are  perhaps  not  clear :  they  may  well  include  a  time  fixed 
by  reference  to  any  known  event ;  they  may  perhaps  include  a 
time  to  be  ascertained  by  the  happening  of  some  contingency, 
but  they  do  not  in  our  opinion  include  a  time  to  be  ascertained 
by  nothing  but  the  mere  choice  and  volition  of  the  holder  of 
the  bill  of  sale."  After  that  came  the  case  of  Sibley  v.  Higga  (3), 
which  so  far  resembles  the  present  case  that  the  bill  of  sale  was 
given  by  way  of  indemnity  to  a  surety.  In  that  case  Field,  J., 
held,  following  Hetherington  v.  Oroome  (2),  that  the  bill  of  sale 
was  bad,  because  it  provided  for  the  repayment  of  the  sums 
which  the  grantee  might  as  surety  be  compelled  to  pay,  not 
at  any  specified  time,  but  within  seven  days  after  demand  in 
writing.  I  do  not  differ  from  the  judgment  given  in  that  case 
by  my  Brother  Field,  but  in  this  case  the  provision  as  to  repay- 
ment is  quite  different.  The  time  for  repayment  here  does  not 
depend,  as  in  Hetherington  v.  Oroome  (2)  and  Sibley  v.  Higgs  (3), 


(1)  25  Ch.  I).  666. 


(3)  15  Q.  B.  D.  619. 


(2)  13  Q.  B.  D.  789. 
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on  the  mere  volition  of  the  grantee,  but  the  provision  is  for 
payment  by  monthly  instalments  of  so  much  a  month.  The  case 
of  Myers  v.  Elliott  (I),  which  was  the  most  recent  case  referred  to, 
seems  to  me  to  have  been  a  totally  different  case  from  that 
))efore  us,  and  to  have  no  bearing  upon  it.  The  objection  there 
was  that  the  bill  of  sale  provided  for  the  payment  of  a  lump 
sum  for  interest  and  bonus,  and  did  not  specify  how  much  was 
interest  and  how  much  bonus. 

So  far,  therefore,  as  concerns  the  portion  of  the  bill  of  sale 
which  is  for  the  indemnity  of  the  grantee  against  liability  under 
the  guarantee,  I  do  not  see  any  reason  for  holding  it  void  under 
the  Act. 

With  regard  to  the  portion  of  the  bill  of  sale  which  is  for 
securing  to  the  grantee  repayment  of  moneys  advanced,  it  is 
only  necessary  to  say  that  so  far  as  that  part  of  it  is  concerned 
the  bill  of  sale  appears  to  be  in  accordance  with  the  form  in  the 
schedule,  and  I  do  not  understand  that  any  objection  is  taken  to 
it.  For  these  reasons  I  think  that  the  bill  of  sale  was  good,  and 
that  the  decision  of  the  county  court  judge  was  right. 

Mathbw,  J.,  concurred. 

Appeal  dismissed. 

Solicitors  for  plaintiff :  Grundy y  Izod,  &  Grundy,  for  Toy  dk 
Broadheni, 

Solicitors  for  defendant :  Dodd,  Longstaffe,  Son,  &  Femoick,for 
C.  Heytcood  dt  Son. 

(1)  16  Q.  B.  D.  526. 

E.  L. 
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1886  ALDRIDGE  and  Others  v,  FERNE. 

^'  Landlord  and    Tenant — Covenant  to  pay  Bates,  <fcc. — Owners  Proportion  of 

paving  Street — Metropolis  Local  Management  Act,  1855  (18  A  19  Vict, 
c.  120),  s.  105,  and  Metropolis  Local  Management  Act,  1862  (25  d:  26  Vict, 
c.  102),  s.  96. 

The  lessee  of  a  house  in  a  new  street  within  the  metropolitan  district 
covenanted  with  his  lessor  to  pay  during  the  term  ''all  existing  and  future 
taxes,  rates,  assessments,  land-tax,  tithe  or  tithe  rent-charge,  and  outgoings  of 
every  description  for  the  time  being  payable  either  by  the  landlord  or  tenant  in 
respect  of  the  said  premises  " : — 

Held,  that  the  owner's  proportion  of  the  cost  of  paving  the  street  under 
25  &  26  Vict.  c.  102,  s.  96,  was  an  "  outgoing  "  payable  by  the  lessee  under  this 
covenant. 

The  plaintiffs  claimed  to  recover  from  the  defendant,  who  held 
premises  at  Peckham  under  a  lease  at  a  rack-rent  for  nineteen 
years  determinable  at  the  end  of  the  first  five  or  twelve  years, — 
with  a  covenant  that  the  tenant  would  during  the  term  pay  **  all 
existing  and  future  taxes,  rates,  assessments,  land-tax,  tithe  or 
tithe  rent-charge,  and  outgoings  of  every  description  for  the 
time  being  payable  either  by  the  landlord  or  tenant  in  respect  of 
the  said  premises," — ^^a  sum  of  62Z.  la.  Id.  which  the  plaintiffs  had 
been  compelled  by  the  vestry  to  pay  for  the  paving  of  the  street 
upon  which  the  premises  abutted,  under  the  Metropolis  Local 
Management  Act,  1855  (18  &  19  Vict.  c.  120),  s.  105,  and  the 
Metropolis  Local  Management  Act,  1862  (25  &  26  Vict.  c.  102), 
8.96. 

The  defendant  by  his  statement  of  defence  admitted  the  allega- 
tions in  the  statement  of  claim,  but  denied  his  liability  under 
the  covenant. 

B.  Henn  CoUim,  Q.C.  (J.  B.  Dumlop  HiU,  with  him),  for  the  plain- 
tiffs, moved  for  judgment  upon  the  admission  in  the  pleadings. 
The  question  is  whether  the  expenses  of  paving  the  street  under 
25  &  26  Vict.  c.  102,  s.  96,  were  a  sum  payable  in  respect  of  the 
premises  from  which  the  defendant  has  by  his  covenant  con- 
tracted to  indemnify  his  landlords.  The  payment  though  not  a 
"  tax  "  or  "  rate,"  is  an  "  outgoing  for  the  time  being  payable 
either  by  the  landlord  or  tenant  in  respect  of  the  premises."     In 
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Thompson  v.  Lapworth  (1)  it  was  held  that  the  tenant  had  bound  1886 
himself  to  pay  a  similar  charge  by  force  of  the  words  "  duties  and  aldridob 
assessments."  Here,  the  words  are  "  assessments  and  outgoings  fbbne 
of  every  description,"  followed  by  words  which  are  not  found  in 
any  of  the  cases,  "  payable  either  by  the  landlord  or  tenant  in 
respect  of  the  said  premises."  In  Crosse  y.  Baw  (2)  the  tenant 
covenanted  to  pay  "  the  sewers-rate,  tithes,  and  all  other  taxes, 
rates,  assessments,  and  outgoings  whatsoever  which  at  any  times 
or  times  during  the  demise  should  be  taxed,  rated,  charged, 
assessed,  or  imposed  upon  the  demised  premises,  or  upon  the 
landlord  or  tenant  in  respect  thereof;"  and  it  was  held  that  these 
words  covered  the  expenses  of  making  a  drain  which  the  landlord 
was  called  upon  to  incur  under  29  &  30  Vict.  c.  90,  s.  10.  In 
Wilkinson  v.  Collyer  (3),  where  the  tenant  (under  a  three  years' 
agreement)  was  held  to  be  exonerated  from  a  charge  like  that  in 
the  present  case,  the  words  of  the  covenant  were  limited  to  *^  all 
rates,  taxes,  and  assessments  payable  in  respect  of  the  premises 
during  the  tenancy." 

Channdl,  Q.C.  (Wedderbum^  with  him),  for  the  defendant.  All  . 
the  earlier  cases  are  commented  upon  by  Manisty,  J.,  in  WUkin- 
son  V.  CoUyer  (3)  ;  and  the  principle  there  laid  down,  and  which 
must  govern  this  case,  is,  that  a  covenant  like  the  present  one 
applies  to  rates  or  assessments  of  a  temporary  or  recurring  nature, 
and  not  to  a  payment  charged  in  respect  of  that  which  is  a  per- 
manent improvement  of  the  owner's  property.  This  judgment 
was  mainly  based  upon  the  decision  of  the  Court  of  Appeal  in 
Allum  V.  Dickinson.  (4)  There,  the  tenant  covenanted  to  pay 
''  all  rates  and  assessments  charged,  assessed,  or  imposed  upon 
the  demised  premises,  or  upon  the  occupier  or  tenant  in  respect 
thereof ;"  and  it  was  held  that  the  proportion  of  the  expense  of 
paving,  &c.,  the  street  upon  which  the  premises  abutted,  payable 
under  the  Acts  now  under  consideration,  was  not  a  rate  or  assess- 
ment payable  by  the  tenant.  In  Hill  v.  Edward  (5),  Mathew,  J., 
held  that  a  covenant  to  pay  the  tithe  or  rent-charge  in  lieu  of 
tithes,  land-tax  (if  any),  sewer-rates,  main  drainage  rates,  and  all 
other  taxes,  rates,  impositions,  and  outgoings  whatsoever  then  or 

(1)  Law  Rep.  3  C.  P.  149.  (3)  13  Q.  B.  D.  1. 

(2)  Law  Rep.  9  Ex.  209.  (4)  9  Q.  R.  D.  632. 

(5)  W.  N.  for  1885,  p.  32. 
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1886  thereafter  to  be  charged  or  imposed  on  or  in  respect  of  the  said 
Aldriogb  premises,  or  any  part  thereof,  except  landlord's  property-tax," 
'Pesse.  ^^^  ^^^  cover  a  demand  like  this.  In  Baiolins  y.  Briggs  (1)  the 
words  of  the  covenant  were,  ''all  and  all  manner  of  taxes,  rates, 
charges,  assessments,  and  impositions  whatever  then  or  at  any 
time  or  times  during  the  term  to  be  charged,  assessed,  or  im- 
posed on  the  premises  hereby  demised,  by  authority  of  parliament 
or  otherwise  howsoever ;"  and  it  was  held,  upon  the  authority  of 
Thompson  v.  LapwortJi  (2),  that  the  tenant  was  not  liable  to  the 
cost  of  improving  the  drainage  under  the  Public  Health  Act, 
1875. 

CoUinSy  Q.Cy  was  heard  in  reply. 

Gbove,  J.  It  is  difficult  to  extract  any  very  distinct  rule  from 
the  numerous  cases  upon  this  subject  But  it  seems  to  me  that 
the  only  broad  principle  is  that  laid  down  by  my  Brother  Manisty 
in  Wilkinson  v.  Collyer  (3) ;  that  a  covenant  by  which  the  tenant 
stipulates  that  he  will  pay  ''all  rates,  taxes,  and  assessments 
payable  in  respect  of  the  premises  during  the  tenancy,  except 
land-tax  and  landlord's  property-tax,"  applies  only  to  rates  and 
assessments  of  a  temporary  or  recurring  nature,  and  not  to  a  sum 
which  is  a  charge  upon  the  property  giving  it  an  increased 
present  value."  My  first  impression  was  that  that  case  governed 
the  present ;  but,  looking  at  all  the  cases,  I  do  not  find  that  in 
any  one  of  them  the  covenant  contained  such  comprehensive 
words  as  the  covenant  now  under  consideration, — rates,  &c.,  "  for 
the  time  being  payable  either  by  the  landlord  or  tenant  in  respect 
of  the  said  premises."  The  covenant  here  also  has  the  word  '^  out- 
goings," which  is  at  least  as  strong  as  "  duties,"  which  has  been 
relied  upon  in  some  of  the  cases.  This  payment  was  unquestion- 
ably an  "  outgoing,"  and  a  "  future  "  outgoing  which  was  for  the 
time  being  payable  either  by  the  landlord  or  the  tenant  in  respect 
of  the  premises.  It  is  true  the  word  ^  outgoings  "  does  occur  in 
Hill  V.  Edward  (4) ;  but  the  words  "  for  the  time  being  payable 
either  by  the  landlord  or  tenant  in  respect  of  the  premises  "  do 
not  occur ;  and  I  am  by  no  means  sure  that  I  should  have  taken 
the  same  view  as  my  Brother  Mathew.     At  all  events,  I  am 

(1)  3  C.  P.  D.  368.  (3)  13  Q.  B.  D.  1. 

(2)  Law  Rep.  3  C.  P.  149.  (4)  W.  N.  for  1885,  p.  32. 
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clearly  of  opinion  that  the  words  of  this  covenant  are  far  more       1886 
comprehensive  than  that  of  those  of  the  covenants  in  any  of  the     Aldmdqe 
other  cases  referred  to  by  the  counsel  for  the  defendant.  Fsufs. 

Stephen,  J.,  concurred. 

Judgment  f(yr  the  plaintiffs. 

Solicitor  for  plaintiffs :  Gilbert  Bohinson. 
Solicitors  for  defendant :  Oodfrey  db  Webb. 

J.S. 


[IN  THE  COURT  OP  APPEAL.]  Apnl  13. 

BUNCH  AND  WiFB  r.  THE  GREAT  WESTERN  RAILWAY  COMPANY. 

RaQxoay  Company — Passengers  Luggage — Luggage  to  accompany  Passenger — 
Delivery  to  Porter — Loss  by  Negligence  of  Porter — Liability  of  Company. 

The  female  plaintiff  arrived  at  a  station  on  the  defendants'  railway  forty 
minutes  before  the  time  at  which  the  train  by  which  she  intended  to  travel 
was  to  start.  She  had  a  bag  and  two  other  articles  of  luggage,  which  a  porter 
took  into  the  station.  She  saw  the  two  labelled,  and  told  the  porter  she  wished 
the  bag  to  be  put  in  the  train  with  her,  and  asked  if  it  would  be  safe  to  leave 
it  with  him.  He  replied  that  it  would  be  quite  safe,  and  she  then  went  to 
meet  her  husband  and  get  a  ticket.  They  returned  together  in  ten  minutes 
and  found  that  the  two  labelled  articles  had  been  put  into  the  van  but  that  the 
bag  was  not  forthcoming.  At  the  trial  in  the  county  court  the  judge  found 
that  the  porter  had  been  negligent  in  not  being  in  readiness  to  put  the  bag 
into  the  carriage  on  the  return  of  the  female  plaintiff,  and  that  the  defendants 
were  liable  for  its  loss : — 

Held  (by  Lord  Esher,  M.B.,  and  Bindley,  LJ^.,  Lopes,  L.J.,  dissentiente), 
that  there  was  evidence  to  warrant  the  judge  in  finding  that  the  bag  was 
entrusted  to  the  porter  for  the  purpose  of  the  transit,  and  not  to  be  taken  charge 
of  while  the  journey  was  suspended,  and  that  he  was  acting  within  the  scope  of 
his  authority  in  taking  charge  of  it. 

By  Lord  Esher,  M.R.,  that  so  long  as  passenger's  luggage  intended  to  be 
taken  in  the  train  with  the  passenger  is  in  the  custody  of  a  porter  for  the 
purpose  of  the  transit,  either  at  the  conmiencement  or  conclusion  of  the 
journey,  the  railway  o<Hnpany  are  common  carriers  of  it,  but  that  while  it  is  in 
the  carriage  and  partially  under  the  control  of  the  passenger,  the  railway 
company  are  not  common  carriers,  but  are  liable  as  carriers  for  negligence  only. 

Bergheim  v.  South  Eastern  By.  Co.  (3  C.  "P.  D.  221)  explained. 

Appeal  from  the  judgment  of  a  Divisional  Court  setting  aside 
the  judgment  obtained  for  one  of  the  plaintiffs  at  the  trial  of  the 
action  in  the  Marylebone  County  Court 
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1886  The  action  was  brought  against  the  defendants  to  recover  the 

Bunch      value  of  passenger's  luggage  alleged  to  have  been  lost  by  the 

G^T      negligence  of  the  defendants.    The  judge's  note  of  the  evidence 

Westkrn     of  Mrs.  Bunch  was  as  follows :  "  On  the  24th  of  December  last 
Railway  CJo. 

year,  I  arrived  at  the  Great  Western  Bail  way  Station  (Pad- 

dington)  at  4*20  with  portmanteau,  hamper,  and  a  Gladstone 
bag  belonging  to  my  husband.  A  porter  came  forward  and  took 
same  on  a  trolly  to  be  labelled.  I  saw  portmanteau  and  hamper 
labelled  to  Bath.  I  told  him  I  wished  Gladstone  bag  to  be  put 
in  train,  and  asked  him  if  it  would  be  safe  to  leave  it  with  him. 
He  replied  that  it  would  be  quite  safe,  and  he  would  guard  the 
luggage  and  put  it  in  the  train.  I  went  back  to  meet  my 
husband  and  get  ticket.  I  met  my  husband ;  he  had  taken  ticket. 
We  returned  where  luggage  had  been,  the  trolly  had  gone  away, 
the  luggage  had  been  put  in  the  van,  and,  the  Gledstone  bag  was 
not  forthcoming.  The  porter  was  standing  by  the  luggage  when 
I  left  him,  and  the  Gladstone  bag  was  there  all  safe  then.  I  saw 
the  porter  still  there  two  minutes  after  I  left  him.  I  returned 
with  my  husband  ten  minutes  after,  and  he  was  gone.  Cross- 
examined:  I  met  my  husband  in  front  of  the  station;  my 
husband  got  my  ticket — ^I  do  not  know  when.  I  am  quite  sure 
porter  said  luggage  would  be  all  right.  It  was  a  little  after 
half-past  four  when  I  came  back.  There  was  a  great  crowd,  it 
being  Christmas  eve,"  From  the  evidence  of  the  husband  it 
appeared  that  he  had  arranged  to  go  by  the  five  o'clock  train  ; 
that  he  took  his  own  ticket  from  Moorgate  Street  to  Bath ;  that 
he  went  to  the  Great  Western  Station  and  took  his  wife's  ticket, 
and  subsequently  met  his  wife  standing  at  the  entrance  of  the 
first  class  booking  office ;  that  they  went  straight  through  on  ta 
the  platform  where  the  luggage  was  left,  and  that  there  was  no 
trolly  or  luggage  there.  The  defendants  produced  at  the  trial  & 
printed  notice  to  passengers,  a  copy  of  which  was  in  the  labelling 
vestibule,  the  material  part  of  which  was  as  follows :  ^*  Passengers 
are  required  to  see  their  luggage  duly  labelled,  as  until  so 
labelled  it  will  not  be  put  into  the  trains,  nor  will  the  company 
assume  or  incur  any  responsibility  in  respect  thereof.  The  com- 
pany's servants  have  strict  orders  not  to  take  charge  of  any 
luggage  or  parcels;  and  if  passengers  are  desirous  of  leaving 
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them  under  the  charge  of  the  company,  they  must  themselves       1886 
4ake9  or  see  them  taken  to,  and  deposited  in  the  cloak  room."       Bunct 
The  defendants  also  produced  tickets  similar  to  that  taken  at         ^* 
Paddington  which  purported  to  be  issued  subject  to  the  condi-     Westbbn 
tions  stated  in  the  company's  time  tables,  and  copies  of  the  time    ^^^^^ 
tables,  containing  among  the  general  notices  and  regulations  the 
following:   ''The  company  will  not  in  any  case  be  liable  for 
^ugg^o  taken  with  the  passengers  into  the  carriages,  but  only 
when  it  is  properly  labelled  and  placed  in  a  luggage  van.    The 
<M>mpany  will  not  be  responsible  for  luggage  not  labelled  or 
improperly  labelled." 

The  county  court  judge  found  that  the  porter  was  guilty  of 
negligence  in  not  being  in  readiness  to  put  the  bag  into  the 
carriage  with  Mrs.  Bunch  on  her  return  as  promised,  and  he  held 
the  defendants  liable  and  entered  judgment  for  the  plaintiff 
Mr.  Bunch,  and  a  non-suit  against  his  wife. 

The  defendants  obtained  a  rule  nisi  to  set  aside  the  judgment 
and  enter  judgment  for  the  defendants  or  for  a  new  trial.  On  the 
argument  in  the  Queen's  Bench  Division,  Day  and  A.  L.  Smith,  J  J. 
differed,  but  the  latter,  who  agreed  with  the  decision  of  the  county 
court  judge,  withdrew  his  judgment.  The  rule  was  accordingly 
made  absolute  to  enter  judgment  for  the  defendants,  but  leave 
was  given  to  appeal.    The  plaintiffs  appealed. 

C.  C.  Scott,  for  the  plaintiffs.  The  question  is,  whether  there 
was  any  evidence  on  which  the  judge  could  find  that  the  bag  was 
in  the  custody  of  the  defendants.  The  porter  received  all  three 
articles  entrusted  to  him  as  the  servant  and  by  the  authority  of 
the  defendants,  and  his  receipt  was  a  receipt  by  them.  There  can 
be  no  distinction  between  the  receipt  of  the  bag  and  of  the  two 
articles,  and  it  is  impossible  to  contend  that  the  company  do  not 
hold  out  their  porters  as  having  authority  to  take  possession  of 
passenger's  luggage  intended  to  be  labelled.  Nothing  afterwards 
happened  to  alter  this  state  of  things,  for^all  the  delay  that  took 
place  was  incidental  to  the  journey,  and  therefore  to  the  contract 
of  carriage.  If  the  bag  was  in  the  custody  of  the  railway  com- 
pany they  are  liable,  for  the  county  court  judge  finds  as  a  tsLCt 
that  there  was  negligence.  [He  cited  Bergheim  v.  SotUh  Eastern 
Vol.  XVIL  Q  2 
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1886  By,  Co.  (1) ;  Lecuih  v.  Scfuth  Eastern  By.  Oo,  (2) ;  AgreU  v.  Iiondon 
Bunch  «^  North  Western  By.  Co.  (3) ;  and  Levdl  v.  London,  Oha&Ofmr 
GiLt      (MidI>o^^  %  Cb.  (4) 

Wbsthbh        2j.  ^.  TTnflrAf,  for  the  defendants.    The  cases  cited  are  of 
Railway  Co.  ^ 

luggage  intended  to  go  into  the  Tan.    A  different  principle  ap^ 

plies  to  luggage  which  is  to  accompany  the  passenger  and  be 
under  his  control.  As  to  such  luggage  the  company  giye  full 
notice  that  they  will  not  be  responsible,  and  it  cannot  be  said 
that  they  hold  out  their  porters  as  authorized  to  take  charge  of  it 
when  in  fact  they  prohibit  their  doing  sa  If  there  was  any  con- 
tract at  all  with  the  company  it  was  subject  to  the  conditions  of 
the  contract  for  carriage  of  the  passenger  when  made,  and  under 
the  conditions  of  that  contract  the  defendants  are  exempt  from 
liability.  Eyeh  if  there  was  authority  to  take  the  bag  from  the- 
cab  to  the  train  there  was  no  authority  to  guard  it  for  the  con- 
venience of  the  passenger  during  her  absence.  The  company 
are  not  common  carriers  of  such  luggage:  Butcher  y.  London  and 
South  Western  By.  Co.  (5),  and  Biehards  r.  London,  Brighton  and 
South  Coast  By.  Go.  (6);  are  overruled  by  Bergheim  v.  Qreai 
Ikistem  By.  Co.  (7)  [He  also  cited  Tdlley  v.  Oreat  Western  By^ 
Co.  (8) ;  Hodkinson  v.  London  and  North  Western  By.  Co.  (9) ;  and 
Ccihen  v.  South  Eastern  By.  Co.  (10)] 

C.  C.  Scott,  in  reply,  referred  to  s.  7  of  the  Railway  and  Ganal 
Traffic  Act,  1854  (17  &  18  Vict.  c.  31). 

LoBD  EsHBB,  M.B.  In  this  case  the  question  has  been  tried 
in  the  county  court,  and  upon  that  there  was  an  appeal  to  the- 
Divisional  Court  consisting  of  two  judges,  my  Brothers  Day  and 
A^  L.  Smith,  who  differed  in  opinion;  and  the  latter,  for  the- 
purpose  of  allowing  the  case  to  come  to  the  Court  of  Appeal^ 
withdrew  his  judgment,  and  the  case  is  here  by  leave. 

The  question  is,  whether  there  was  evidence  before  the  county 
court  judge  upon  which  he  might  reasonably  find  for  the  plain- 
tiff. If  there  was  such  evidence,  neither  the  Divisional  Court  nor 
this  Court  is  entitled  to  overrule  the  decisiorL 

(1)  d  C;  P.  D.  221.  (6)  7  C.  B.  839 ;  18  L.  J.  (C J^.)  261* 

(2)  34  L.  T.  (N.S.)  134.  (7)  3  O.  P.  D.  221. 

(3)  34  L.  T.  (N.S.)  134,  n,  (8)  Um  Rep.  6  C.  P.  44. 

(4)  46  L.  J.  (Q.B.)  476.  (9)  14  Q,  B.  D.  228. 
(5;  16  C.  B.  13 ;  24  L.  J.  (C.P.)  137.  (10)  2  Ex.  D.  253. 
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The  eyidence  was  that  a  ticket  had  been  taken  by  the  husband        1886 

at  Hoorgate  Street  by  which  he  was  to  go  to  Paddington,  and      Bukch 

from  there  some  distance  into  the  country.    His  wife  was  to  meet      q^^ 

him  at.  the  station;  she  brought  the  luggage,  and  when  she  |J^f"^?^ 

arrived  at  the  Paddington  Station,  the  three  articles  were  taken       

X4miiiUMr.11.lL 
by  a  porter  into  the  station.    She  told  him  where  they  were  to 

go  to,  but  said  she  wished  the  Gladstone  bag  to  be  put  into  the 

train,  that  is,  into  the  carriage  with  her,  and  asked  if  it  would  be 

safe  to  leave  it  with  him.    It  is  obvious,  or  at  all  events  it  was 

obvious  to  the  county  court  judge,  that  the  way  to  treat  the 

matter  is,  as  though  she  had  said :  **  My  hnsband  is  coming  to 

meet  me,  we  are  going  by  the  train,  I  have  brought  the  luggage 

here  and  I  am  going  to  meet  him  at  this  station  and  take  my 

ticket — ^will  the  things  be  safe  ?  "    Then  she  goes  and  meets  her 

husband  at  the  station,  at  the  ticket  office  where  her  husband  has 

taken  a  ticket  for  her,  and  when  they  come  back  the  bag  is  gone. 

The  evidence  is  that  she  was  away  for  ten  minutes.    We  must 

take  into  account,  no  doubt,  that  when  she  went  to  the  station,  it 

was  forty  minutes  before  the  train  was  advertised  to  start,  but 

the  evidence  is  open  to  this  construction — ^that  the  train  actually 

came  up  to  the  platform  ten  minutes  after  she  got  there. 

The  question  arises,  what  are  the  liabilities  of  the  company 
with  regard  to  that  bag  ?  It  is  said  that  the  porter  had  possession 
of  it  beyond  the  scope  of  his  authority ;  and  that,  therefore,  if 
anybody  is  liable  for  its  loss  it  is  the  porter  and  not  the  railway 
company.  It  seems  to  me,  that  with  regard  to  the  public,  the 
scope  of  a  porter's  authority  is  to  be  measured  by  what  the  com- 
pany deliberately  allow  their  porters  to  do,  and  they  cannot  say 
that  a  porter  is  acting  beyond  the  scope  of  his  authority  with 
regard  to  the  public,  by  reason  of  some  secret  orders  which  they 
have  given  to  him.    That  is  the  first  proposition  I  put. 

Now  what  do  porters  do,  when  you  arrive  at  a  station  ?  The 
.railway  company,  as  we  know,  allow  their  porters  to  take  the 
luggage  on  to  the  platform.  That  is  the  first  step.  When  it  is 
on  the  platform,  on  any  part  of  the  platform  in  some  railway 
stations,  or  at  a  particular  part  of  the  platform  in  other  railway 
stations,  if  you'teU  them  where  yon  are  going,  and  your  luggage 
is  to  go  into  the  van,  it  is  labelled.     But  all  that  time,  before  it 

Q  2  2 
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188G        is  labelled,  and  after  and  until  it  is  pat  into  the  van,  it  is 
BuNcu      generally  in  the  custody  of  a  porter,  and  almost  always  of  the 
Gbeat      porter  who  first  took  it. 
Westebk         Now,  with  regard  to  that  labelled  property,  it  seems  to  me  that 
it  is  within  the  scope  of  the  porter's  authority  to  take  that  lug- 
gage on  behalf  of  the  railway  company ;  and  from  the  moment  it 
gets  into  the  possession  of  a  porter  it  is  in  the  possession  of  the 
railway  company  for  the  purposes  of  carriage  unless  something 
intervenes  to  alter  that  state  of  things.    Until  that  something 
intervenes,  that  luggage  is  in  their  custody  for  the  purpose  of 
conveyance ;  they  are  common  carriers  of  it,  and  liable  as  common 
carriers. 

Now  comes  the  case  of  luggage  which  is  not  to  go  into  the  van. 
Here  again  it  must  be  known  to  everybody  that  the  porters  take 
possession  of  such  luggage  at  the  same  time  that  they  take  pos- 
session of  the  other,  and  they  take  it  on  to  the  platform  or  to  the 
carriage.  During  the  whole  of  that  time  it  is  in  process  of  con- 
veyance to  the  place  to  which  the  passenger  is  going,  and  is  in 
possession  of  a  servant  of  the  railway  company.  I  cannot  see 
any  distinction  during  that  time  between  the  luggage  which  is  to 
be  labelled,  and  the  luggage  which  is  not,  or  between  the  luggage 
which  is  labelled,  and  the  luggage  which  is  not,  up  to  the  time 
when  they  arrive  at  the  train.  Now,  when  luggage  arrives  at  the 
train,  if  you  no  longer  leave  it  to  the  railway  company  to  put  it 
where  they  please  in  the  train,  but  insist  that  it  shall  be  put  into 
a  carriage  in  which  you  are  going,  you  alter  the  state  of  things ; 
you  take  it  partly  into  your  own  control,  but  not  absolutely, 
because,  as  pointed  out  in  some  of  the  cases,  when  the  company 
are  carrying  you,  they  are  carrying  your  box  or  parcel  as  well. 
Under  those  circumstances  they  are  not  liable  as  common  car- 
riers, although  the  thing  is  in  process  of  conveyance,  because  yon 
have  taken  it  partly  into  your  own  control,  but  they  are  liable  as 
bailees,  as  people  who  have  undertaken  to  carry  you  and  your, 
luggage,  and  they  are  liable  only  for  negligence. 

When  you  arrive  at  the  other  end  it  is  equally  well  known 
that  the  companies  hold  out  to  the  public  that  their  porters  may 
take  luggage  from  the  carriage  to  the  entrance  of  the  railway, 
and  there  put  it  into  a  cab.    If  they  were  common  carriers  at  the 
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beginniDg  of  the  journey,  that  is,  from  the  entiance  of  the  station       1886 

to  the  carriage,  I  cannot  see  hnt  that  at  the  end  of  the  journey,      bukch 

the  thing  being  still  in  process  of  conveyance,  and  exclusively      gwbat 

in  their  power,  they  are  common  carriers  in  such  case  also.  Thus     Westkbn 

.  .                         .     ,                                                                      Bailwat  Co. 
the  condition  and  the  liability  of  common  carriers  is  only  sus-        

pended  during  the  time  when  joint  possession  is  taken  with  the 

railway  company,  that  is,  whilst  the  parcel  is  in  the  carriage 

with  you  where  you  have  directed  it  to  be  put.    But  when  it  is 

in  the  possession  of  the  porters  in  a  way  in  which,  and  at  a  time 

when,  the  company  allow  their  porters  to  take  it,  by  holding  them 

out  as  having  authority  to  take  it,  then  it  seems  to  me  that  it  is 

being  conveyed  by  the  company,  they  are  paid  for  the  conveyance 

of  it,  and  they  are  common  carriers  of  it. 

There  is  another  state  of  things.    You  may  have  your  luggage 

taken  on  to  the  station,  and  you  may  not  be  for  a  time  going  on 

your  journey ;   and  if,  suspending  your  journey,  you  put  your 

things  into  a  cloak  room,  you  put  them  there,  not  for  the  purpose 

of  being  conveyed,  but  for  the  purpose  of  being  warehoused.     If, 

instead  of  putting  the  company  into  the  position  of  warehousemen, 

you  give  the  luggage  to  a  porter,  or  to  a  bystander,  or  to  anybody 

else  upon  the  same  conditions,  the  same  reasoning  applies.    If, 

therefore,  you  ask  a  porter  to  take  it  under  such  circumstances 

that  the  proper  conclusion  of  fact  is  that  it  is  not  there  for  the 

purpose  of  conveyance,  but  for  a  time  for  another  purpose,  of 

course  you  cannot  put  the  railway  company  into  a  position  of 

responsibility,  and  you  must  look  to  the  porter  alone.    But  that 

is  always  a  question  of  fact,  and  depends  upon  a  considerable 

number  of  circumstances.    It  is  not  because  a  person  asks  a 

porter  "Would  this  be  safe  whilst  I  do  a  certain  thing,"  or 

because  a  person  says  to  a  porter  "  Will  you  take  care  of  this," 

that  that  is  conclusive  that  the  journey  is  suspended.    It  is  not 

conclusive.    Supposing,  for  instance,  you  take  your  luggage  to 

the  station,  and  the  porter  takes  it  from  you,  and  you  say  "  Will 

this  be  safe  with  you  whilst  I  go  to  the  ticket  ofSce  to  take  my 

ticket."    The  ticket  oflSce  may  not  be  open,  or  there  may  be  ten 

or  twenty  people  before  you  in  a  line,  and  you  have  to  wait  your 

turn,  but  can  anybody  say  that  the  transit  of  your  luggage  is 

stopped  meanwhile  because  of  these  temporary  checks,  which  are 
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1886        not  intended  to  sttspend  the  journey,  but  which  are  incidents  of 

^csca      tJi©  journey  ?  •  It  would  be  mondtrous  to  say-^that  is  my  opinion— 

GbLt      ^*  ^^^  porter  is  exceeding  his  authority  if  he  holds  your  lug- 

Wmtebn     gage  for  you  whilst  you  take  your  ticket.    I  will  go  further,  and 

'  ask  if  he  carries  it  up  towards  the  carriage,  and  you  say  *^  I  am 

^^'  '  '  going  to  get  a  newspaper  at  the  bookstall/'  and  he  loses  it  whilst 
you  are  gone  for  your  newspaper  to  the  bookstall,  has  the  whole 
relation  been  changed  whilst  you  go  to  the  bookstall  ?  Or,  if 
you  go  to  the  refreshment  room,  which  has  been  opened  there  by 
the  authority  i6f  tiie  railway  company,  and  in  order  that  passengers 
may  go  to  it  during  their  journey,  if  the  porter  were  to  iold  your 
bag  whilst  you  go  to  the  refreshment  room,  it  being  your  under- 
standing all  the  time  that  the  journey  is  going  on,  and  that  that  is 
paft  of  it,  and  an  incident  in  it,  I  cannot  think  that  the  relation 
between  you  and  him  is  altered.  As  long  as  you  do  not  suspend 
your  journey  your  luggage  is  in  the  care  of  the  railway  company, 
and  they  are  liable  as  common  carriers,  except  during  a  time 
when  you  yourself  take  part  possession  of  your  luggage,  and 
although  they  are  not  common  carriers  during  that  time,  that  is, 
£rom  the  moment  when  that  relation  of  common  control  between 
you  and  them  takes  place,  yet  before  you  come  into  that  position 
they  are  common  carriers,  and  after  that  position  of  common  con- 
trol ceases  they  are  common  carriers.  That  is  my  view  of  the  law. 
Now  it  is  said  that  view  has  been  overruled,  and  decided  by  a 
Court  of  equal  jurisdiction  with  this  in  the  case  of  Berghdm  v. 
Qreat  Eastern  By,  Co.  (1)  In  Butcher  v.  London  and  South 
Western  By.  Go.  (2),  the  plaintiff,  a  passenger  by  railway,  brought 
with  him  into  the  carriage  a  carpet  bag  containing  a  laige  sum 
of  money,  and  kept  it  in  his  own  possession  until  the  arrival  of 
the  train  at  the  London  terminus.  On  alighting  from  the  carriage 
with  the  bag  in  his  hand,  the  plaintiff  permitted  a  porter  of 
the  company  to  take  it  from  him  for  the  purpose  of  securing 
for  him  a  cab.  The  porter,  having  found  a  cab  (within  the 
station),  placed  the  carpet-'bag  on  the  foot-board  thereof^  and 
then  returned  to  the  platform  to  get  some  other  luggage  belong- 
ing to  the  plaintiff,  when  the  cab  disappeared,  and  the  carpet-bag 
and  its  contents  were  lost.  Now  what  was  there  the  case  ?  It  is 
(1)  3  C.  P.  D.  221.  (2)  16  C.  B.  13 ;  24  L.  J.  (C.P.)  137. 
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^bnous  that  there,  some  of.  the  luggage  was  in  the  .yan.  and  the        1886 
porter  went  back  to  take  it  out : — "  Held,  that  this  was  a  loss,  by      Bxjvm 
the  negligence  of  the  company,  for  which  they  were  responsible      gbeat 
in  damages."     I  note  the  word  "  negligence,"  but  I:take  it  they  ^^*^™-^ 
were  there  held  liable  as  common  carriers,  because  it  caimot  be       

.■,.,..  ,.  1.  i#.ii  ii»       ^^  Eaher,  M.IL 

said  that  it  was  negligence  to  put  a  thukg  on  the  footboard,  oi  a 
eab,  which  was  the  very  place  where  it  was  to  be  put. 

In  Bichards  v.  London^  BrigJUony  and  South  Coast  By.  Co.  (1), 
it  was  proved  that  the  plaintifiTs  wife,  accompanied  by  a.female 
servant,  took  places  for  London  in  a  first^clai^  carriage  on  the. 
defendants'  railway  at  the  Woodgate  Station,  near  BQgnor, 
bringing  with  them  a  considerable  quantity  of  Juggag^,  which  was 
weighed,  and  the  excess  beyond  the  quantity.  aUow^  to  first- 
-lass peussengers  paid  for.  On  their  arrival  at  the  ten^inus  at 
Lojidon  Bridge,  the  lady,  who  was  an  invalid,  was  assisted  to 
a  hackney  coach,  into  and  upon  which  the  luggage  was  placed  by 
certain  servants  of  the  company,  who,  upon  the  maid  attempting 
to  remove  the  small  articles  from  the  railway  carriage  to  the^ 
eoach,  desired  her  not  to  trouble  herself,  as  they  (the  porters) 
would  see  to  the  luggage.  Upon  reacbing  the  residence  of  the 
plaintiff  it  was  for  the  first  time  discovered  that  part  of.  the  lug- 
gage, viz.,  a  dressing-case  containing  trinkets  and  jewellery 
which  had  been  placed,  by  the  driver  of  the  fly  which  conveyed. 
the  plaintiff's  wife  and  her  servant  from  Bognor  to.  the  Woodgate. 
Station,  under  the  seat  of  the  railway  carriage,  was  missing: 
^  Held,  that  the  duty  of  the  defendants  as  common  carriers  con-, 
tiuued  until  the  luggage  was  placed  in  the  hackney  carriage." 
There  is  a  case  directly  in  point,  only  it  relates  to  the  other  end 
of  the  journey.  I  should  mention  also  Leach  v*  South  Eastern 
By.  Co.  (2),  which  seems  to  me  to  come  to  the  same  thing.  .  Are 
they  over-ruled  by  Berghdm  v.  Oreat  Eastern  By.  Co.  ?  (3)  In  my 
opinion  they  are  not.  As  I  say,  whilst  the  thing  is  in  the  car- 
riage with  you,  or  in  the  carriage  where  you  have  directed  it  to 
be  put,  inasmuch  as  you  have  taken  part  control  during  the  time 
that  you  do  so,,  the  company  are  not  common  carriers,  although 
they  are  carriers.    That  I  take  to  be  the  law.    The  question 

(1)  7  C.  B.  839 ;  18  L.  J.  (C.P.)  251.  .  (2)  34  L.  T.  (N.S.)  134. 

(3)  3  0.  P.  D  221. 
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1886        most  always  be  whether  the  fistcts  bring  it  within  that  view  of  the* 

Bunch      law.    In  my  opinion,  therefore,  the  question  must  be  a  question^ 

O^T      ^^  ^^*'  ^^*^  ^^^®  ^y*  ^^^  ^^^  *^®  control  over  the  thing  at  the 

Western    time,  given  this  luggage  to  the  porter  for  the  purpose  of  suspend- 

infi:  the  loumey,  so  that  it  should  be  in  his  custody,  not  for  the 

purpose  of  going  on  the  journey  but  for  the  purpose  of  holding  it 
for  a  time  whilst  she  suspended  the  journey  ?  It  seems  to  me  it 
it  was  open  to  the  county  court  judge  to  say  she  brought  it  there 
and  gave  it  to  the  porter  at  the  commencement  of  the  journey,, 
and  that  she  only  asked  him  whether  it  would  be  safe  in  his  cus- 
tody whilst  she  proceeded  to  take  a  step  in  that  very  journey 
which  had  then  commenced,  namely,  to  go  to  the  ticket  ofiSca 
and  take  the  ticket.  Under  those  circumstances,  until  it  was  in 
the  carriage  where  she  told  him  it  was  to  be  put,  whether  it  was- 
ticketed  or  not,  the  porter,  according  to  his  usual  habit,  as  autho- 
rized by  the  company,  had  taken  it  into  his  possession  for  the 
company,  and  it  was  in  the  possession  of  the  company  for  the 
purpose  of  the  transit.  The  transit  was  all  the  time  proceeding, 
although  of  course  subject  to  the  ordinary  delays,  and  therefore- 
they  held  this  bag  as  common  carriers. 

With  regard  to  the  question  of  liability  being  limited  by  the 
ticket.  If  the  company  authorized  its  servant  to  take  possessioui 
of  the  luggage  before  a  ticket  was  obtained,  what  is  on  the  ticket 
cannot  affect  the  matter.  Whether  this  luggage  was  carried 
under  the  ticket  taken  by  the  husband  at  Moorgate  Street,  or 
under  the  ticket  given  to  the  wife,  is  a  problem  which  I  do  not 
care  to  solve.  If  the  latter  is  the  case,  the  bag  was  lost  before 
that  ticket  was  given.  If  the  former,  no  evidence  of  what  that 
ticket  was  was  laid  before  the  county  court  judge  ;  and  further, 
a  ticket  taken  in  Moorgate  Street  could  not  be  any  notice  with 
regard  to  luggage  which  was  put  in  at  Paddington. 

I  am  of  opinion  that  there  was  evidence  in  this  case  upon  which 
the  county  court  judge  might  properly  find  the  facts  to  be  as  I 
have  suggested  they  might  be,  and  what  is  more,  if  I  myself  had 
been  the  judge  of  fact  I  should  have  found  exactly  as  the  county 
court  judge  has  found. 

I  am  of  opinion  there  is  no  ground  for  disturbing  the  judg- 
ment of  the  county  court  judge. 
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LiNDLET^  L.J.    This  case  has  been  argued  in  such  a  way  as  to        1886 
raise  a  question  of  considerable  importance^  although  the  case      bdncu 
seems  to  me  to  be  one  which  need  not  necessarily  raise  any  such      g^,. 
question.    No  doubt  this  is  an  instance  of  the  struggle  which  j.^''*'"^ 
is  going  on  day  by  day  between  railway  companies  and  the 
public.    The  railway  companies  want  to  throw  off  from  them- 
selves all  the  responsibility  which  they  can,  and  they  try  to  do  it 
to  an  extent  which  does  not  always  succeed.     On  the  other  hand 
it  may  be  that  the  public  want  to  throw  on  them  responsibilities 
which  are  too  onerous,  and  such  attempts  are  on  their  side  often 
unsuccessful. 

Now  the  company  in  this  case  profess  by  their  notice  that  they 
will  not  be  in  any  case  liable  for  luggage  taken  by  the  passengers 
into  the  carriage — not  liable  even  for  the  negligence  of  their  own 
servants.  That  appears  to  me  to  be  entirely  unreasonable,  and 
goes  a  great  deal  too  far.  They  are  not  common  carriers  in 
respect  of  luggage  taken  by  passengers  into  the  carriages,  but 
they  are  liable  for  negligence,  and  it  appears  to  me  such  a  notice 
as  they  put  out,  and  such  a  profession  as  they  make,  is  met  by 
the  provision  of  the  Bailway  and  Canal  Traffic  Act,  s.  7.  It  is  true 
that  in  Cohen  v.  South  Eastern  By.  Co,  (1),  the  lugge^e  there  was 
not  taken  with  the  passenger,  but  as  I  understand  Mellish,  L.J.'s, 
judgment,  it  extends  beyond  that,  and  applies  to  all  luggage 
which  is  carried,  whether  with  passengers  or  otherwise.  The 
other  notice  on  which  they  rely  is  to  the  effect  that  if  passengers 
are  desirous  of  leaving  luggage  or  parcels  under  the  charge  of  the 
company  they  must  themselves  take  or  see  them  taken  to  and 
deposited  in  the  cloak  room.  Now  whether  this  is  unreasonable 
or  reasonable,  turns  upon  the  construction  of  the  notice  that  the 
company's  servants  have  orders  not  to  take  charge  of  any  luggage 
or  parcels.  A  porter  in  one  sense  takes  charge  of  luggage  or 
parcels  if  he  takes  them  for  a  purpose  which  is  admittedly  within 
the  scope  of  his  employment.  It  strikes  me,  applying  a  reasonable 
construction,  what  is  meant  is  this :  if  you  want  to  leave  parcels 
in  the  charge  of  the  company  as  distinguished  from  having  them 
taken  to  a  train  by  which  you  are  going,  or  taken  from  a  train, 
you  must  leave  them  in  the  cloak  room,  and  not  leave  them  about 

(1)  2  Ex.  D.  253. 


226  QUEEN'S  BENCH  DIVISION.  VOL.  XVH. 

1886        ^^®  platform^  or  entrust  them  to  a  porter.    If  here  the  time  was 
r  so  long  that  as  a  matter  of  ordinary  business  it  would  be  reason- 

V.  able  to  say  that  the  bag  ought  to  have  been  put  in  the  cloak 
WansRH  ^^>om  and  not  entrusted  to  the  porter,  I  should  have  thought  it 
Railway  Co.  ^ould  be  just  and  reasonable  on  the  part  of  the  company  to  say 
Liudiey,  L.J.  they  were  not  responsible.  But  the  facts  of  this  case  appear  to 
shew,  to  my  mind  at  all  events,  that  this  Grladstone  bag  never  was 
taken  charge  of  or  given  in  charge  to  the  porter  at  all  except  for 
the  purpose  of  transit.  This  was  Christmas  Eve,  and  at  Padding- 
ton  station,  and  there  was  a  throng  of  people.  The  train  started 
at  5.  The  plaintiff's  wife,  who  had  got  the  luggage  and  took  the 
ticket,  arrived  at  20  minutes  past  4 — 4tO  minutes  before  the  train 
started.  Whether  the  train  was  actually  drawn  up  at  the  plat- 
form at  the  time  she  arrived,  or  not,  I  cannot  make  out  from  the 
notes,  probably  it  was  not.  It  certainly  was  drawn  up  at  the 
platform  at  half-past  4,  how  much  earlier  I  do  not  know.  The 
lady  arrived,  and  then,  to  use  her  own  language — I  will  take  the 
judge's  notes — what  happened  was  this — ^^  A  porter  came  forward 
and  took  the  luggage  on  a  trolly  to  be  labelled.  I  saw  the  port- 
manteau and  hamper  labelled  to  Bath.  I  told  him  I  wished  the 
Gladstone  bag  to  be  put  in  the  train  "—that  no  doubt  means  the 
carriage — ^^  and  I  asked  him  if  it  would  be  safe  to  leave  it  with 
him.  He  replied  that  it  would  be  quite  safe,  and  he  would  guard 
the  luggage  and  put  it  in  the  train.  I  then  went  back  to  meet 
my  husband  and  get  my  ticket."  Then  she  says — she  was  away 
ten  minutes,  and  when  she  returned  the  trolly  had  gone  away, 
and  the  luggage  had  been  put  into  the  van.  That  shews  to 
demonstration  that  the  train  was  up.  Can  she  be  said  to  have  em- 
ployed that  porter  to  take  charge  of  those  things  as  distinguished 
from  taking  them  to  the  carriage  ?  That  is  a  question  of  fact 
on  which,  as  I  understand,  Day,  J.,  and  A.  L.  Smith,  J.,  differed. 
I  take  the  view  which  has  been  adopted  by  the  county  court 
judge  and  A.  L.  Smith,  J.  It  seems  to  me  to  be  a  simple  case  of 
transit,  not  of  entrusting  to  the  porter  in  any  sense  than  that  in 
which  everything  put  into  his  hands  is  entrusted  to  him.  It  is 
very  true  that  there  was  some  short  time  durmg  which  it  would 
not  be  necessary  for  him  actually  to  keep  walking  or  rolling  thia 
trolly.    There  was  a  short  delay,  but  a  delay  so  short  as  to  make 


Undley,  L.  J. 
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it  utterly  aii]:easonable.to  suppose  that  this  ought  to  be  held  to       1886 
be  beyoud  the  scope  of  his  duty.    It  is  not  essential  in  this  case      bunch 
to  say  more  than  this,  that  the  porter  was  acting  within  the  scope      q^^ 
of  hia  employment  in  taking  this  luggage  in  the  way  he  did  jBcom    Wbstbbn 
the  cab  to  the  train.    Whether  during  that  interval  the  railway 
company  were  common  carriers,  as  is  stated  by  the  Master  of  the 
Bolls,  or  whether  they  were  not,  appears  to  me  to  be  immaterial 
for  the  purpose  of  this  particular  decision.    Because  even  if  they 
were  not>  if  we  once  arrive  at  the  conclusion  that  the  porter  was 
acting  within  the  scope  of  his  authority,  the  county  court  judge 
hasibund  negligence,  and  that  is  sufiScient  for  this  case.    I  prefer 
to  stand  upon  that,  and  that  is  what  we  are  to  go  on  in  this  case. 
ThQ  other  appears  to  be  a  difficult  point.  The  view  taken  by  the 
county  <H>urt  judge  appears  to  me  to  be  right,  and  therefore  the 
appeal  ought  to  be  allowed. 

LoTBS,  L.  J.  It  is  to  my  mind  impossible  to  say  that  this  is 
not  a  case  ci  considerable  importance,  having  regard  to  the  fact 
that  railways  are  now  almost  the  exclusive  mode  of  locomotion 
in  this  country,  and  the  question  raised  greatly  affects  the  liabili- 
ties of  railway  carriers,  and  also  the  remedy  which  belonga  to 
passengers  against  those  companies.  I  regret  very  much  to  say 
that  I  differ  from  the  judgment  and  conclusion  which  has  been 
arrived  at  by  the  rest  of  the  Court  in  this  case.  I  do  not  mean 
to  say  that  I  differ  from  some  of  the  illustrations  which  have 
been  put  by  the  Master  of  the  Bolls.  I  entirely  adopt  them,  but 
I  do  not  hesitate  to  say  tiiat  I  think  they  differ  from  this  case 
toto  C8Bla  The  question  is  this,  was  there  any  evidence  upon 
which  the  county  court  judge  might  reasonably  find  for  the 
plamtiff.  In  my  opinion  there  was  no  evidence  that  the  porter 
took  charge  of  this  Gladstone  bag  on  behalf  of  the  company. 

Now  it  is  most  important  in  this  case  to  ascertain  the  actual 
fiacts,  uid  I  know  of  no  better  way  of  getting  at  them  than  to 
read  a  portion  of  the  evidence.  This  lady  arrived  at  the 
Faddington  Station,  and  her  husband  was  to  come  from  Moor- 
gate  Street  to  meet  her  at  that  station,  and  the  account  she 
gives  is  this.  She  says:  '^I  had  the  three  articles — ^the  port- 
manteau, the  hamper,  and  the  Gladstone  bag,  and  a  porter  came 
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1886        forward  and  took  the  same  on  a  trolly  to  be  labelled.     I  saw  the* 

Bunch      portmanteau  and  hamper  labelled  to  Bath.    I  told  him  I  wished 

G^T      ^^®  Gladstone  bag  to  be  put  in  the  train,  and  I  asked  him  if  it 

Western     ^ould  be  safe  to  leaTO  it  with  him.    He  replied  that  it  would  be- 
Railway  Ck). 

quite  safe  and  that  he  would  guard  the  luggage  and  put  it  in 

the  train.  I  then  went  back  to  meet  my  husband,  and  get  my 
ticket.  When  I  came  back  the  luggage  had  been  put  in  the 
van  " — ^that  is,  the  other  two  articles — "  and  the  Gladstone  beg 
was  not  forthcoming.  The  porter  was  standing  by  the  luggage 
when  I  left  it,  and  the  Gladstone  bag  was  there  all  safe  then.  I 
saw  the  porter  still  there  two  minutes  after  I  left  him.  I  returned 
with  my  husband  about  ten  minutes  afterwards,  and  the  bag  was- 
gone."  Then  she  says :  "  I  am  quite  sure  the  porter  said  '  the 
luggage  will  be  all  right.'  It  was  a  little  after  half-past  4 
when  I  came  back.  There  was  a  great  crowd."  Under  these  ^ 
circumstances  the  question  which  arises  is  this :  was  the  porter 
acting  within  the  scope  of  his  authority.  If  he  was,  the  company 
are  liable ;  if  he  was  not,  I  take  it  the  company  are  not  liable. 

Now,  first,  let  me  consider  what  is  the  employment  of  an 
ordinary  porter.  I  should  say  that  an  ordinary  porter  was  the- 
servant  of  the  company  to  carry  or  transport  goods  from  the  cab 
or  the  outside  of  the  station  to  the  train.  I  do  not  care  whether 
it  be  van  goods  or  hand  goods.  But  I  should  say  that  it  was  not 
part  of  the  employment  of  a  porter  to  take  charge  of  luggage^ 
except  during  that  transit.  I  mean  by  that  during  the  time 
which  is  fairly  and  reasonably  necessary  for  that  transit.  Now 
it  seems  to  me  that  there  is  an  important  and  significant  dis- 
tinction between  the  hamper  and  portmanteau  and  the  Gladstone 
bag.  That  the  two  articles,  the  hamper  and  the  portmanteau^ 
were  taken  by  the  company  as  common  carriers  there  can  be 
little  doubt,  and  they  were  liable  for  them.  But  was  the  bag  sa 
taken  ?  Suppose  the  bag  instead  of  being  left  on  the  barrow,  if 
the  train  had  been  in,  had  been  put  into  the  carriage  in  which 
the  lady  intended  to  travel,  it  is  perfectly  clear  that,  inasmuch 
as  there  would  have  been'no  negligence,  the  company  would  not 
have  been  liable  had  it  been  lost.  Nor  are  they,  it  seems  to  me, 
when  the  bag  is  left  in  charge  of  the  porter  to  be  subsequently 
put  into  the  train  with  the  passenger.    It  appears  to  me  that  she 
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Lopes,  L.  J. 


had  intended,  obviously  intended,  to  resume  the  possession  of 

that  bag  at  a  later  period  and  take  it  into  the  carriage  with  her.      Bunoh  ^ 

It  seems  to  me  that  in  effect  she  always  retained  personal  control      q^t 

over  that  bag.    I  am  at  a  loss  to  see  how  it  can  be  said  that  the     Westeen 

°  Bailwat  Co. 

company  are  to  be  liable  for  that  bag  when  left  in  the  charge  of 

the  porter  subsequently  to  be  placed  in  the  carriage,  when  if  it 

had  been  placed  in  the  carriage  they  would  not  have  been  held 

liable  as  insurers. 

Putting  it  shortly,  my  view  is  this.  I  do  not  think  it  is  part 
of  the  employment  of  an  ordinary  porter  to  take  charge  of 
luggage  beyond  the  time  usually  or  reasonably — I  should  say 
reasonably — necessary  for  this  transit.  I  am  referring  now  to  the 
luggage  which  is  not  labelled,  but  t^hich  is  subsequently  to  be 
placed  in  the  carriage  with  the  passenger.  Nor  do  I  think  that 
an  ordinary  porter  is  the  agent  of  the  company  to  take  charge  of 
passenger's  luggage,  such  as  this  Gladstone  bag,  whilst  the 
passenger  is  otherwise  employed  for  his  own  convenience. 

It  may  be  said  that  the  passenger  here  was  not  otherwise 
employed  for  her  own  convenience.  The  evidence,  however,  is 
not  as  it  was  put  by  the  Master  of  the  Bolls,  as  I  understood 
him,  that  she  merely  went  for  the  purpose  of  getting  the  ticket, 
which  would  have  taken  a  very  short  time,  and  might  have  been 
done  almost  in  sight  of  the  luggage  for  anything  I  know,  but 
she  went  for  the  purpose  of  meeting  her  husband,  and  meeting 
him  outside  the  entrance  to  the  booking  office.  Can  it  be  said 
that  was  not  for  her  own  convenience?  In  the  course  of  the 
argument  it  was  conceded,  as  I  understood,  that  if  the  passenger 
had  gone  away  to  some  neighbouring  shop,  and  had  left  the  bag 
in  the  way  it  was  left,  then  the  company  could  not  be  liable.  It 
was  suggested  that  if  the  defendants  were  not  to  be  liable  in  this 
case,  the  business  of  a  railway  company  could  not  be  carried  on. 
I  do  not  venture  to  express  an  opinion  as  to  whether  that  is  a 
correct  observation  or  not.  But  it  appears  to  me  there  is  another 
observation  which  may  be  made  with  equal  force  and  equal 
justice,  and  that  is  this  :  if  it  is  to  be  held  that  a  railway  com- 
pany should  find  porters  at  their  stations  to  take  charge,  for  the 
period  of  ten  minutes,  of  hand  luggage  of  passengers  who  arrive 
there,  it  seems  to  me  very  difficult  to  see  how  the  business  of  a 
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_^^ railway  company  could  be  carried  on.    My  view,  therefore,  en- 

BuNOH      tirely  agrees  with  the  judgment  of  Day,  J.,  in  the  Divisional 
G^T      Court,  and  I  think  the  judgment  of  the  county  court  judge  was 

Westbbn     wrong. 
Railway  CJo.  ° 

Appeal  alhwed  ;  Jtidgmentfor  ike  pladntifft. 

Solicitors  for  plaintiffs :  Inffhy  Cooper  dk  Holmes. 
Solicitor  for  defendants :  R.  B.  Nelson, 

A.  IL 


Apra  17.  [IN  THE  COURT  OP  APPEAL.] 

HALL  &  CO.  V.  THE  LONDON,  BRIGHTON,  &  SOUTH  COAST 
RAILWAY  COMPANY. 

BaUway  Cammisnonen — Special  Case — Appeal  from  Divisional  Court  to  the 
Court  of '  Appeal— Judicature  Act,  1873(36  dk  37  Vict.  c.  66),  8.  48— 
''FassingoftheActJ* 

No  appeal  lies  to  the  Court  of  Appeal  from  a  decision  of  a  DiTisional  Court 
on  a  special  case  stated  hy  the  Railway*  CommissionerB  under  e,  26  of  the 
Regulation  of  Railways  Act,  1873. 

Appeal  by  Messrs.  HaU  &  Co.  from  the  decision  of  a  Divisional 
Gonrt  on  a  special  case  stated  by  the  Eailway  Commissioners 
under  s.  26  of  the  Begulation  of  Bail  ways  Act,  1873.  (1) 

March  8.    Macrae  (Sir  B.  Webster,  Q.O.,  and  MaedmeO^  with 
him),  for  the  respondents.    There  is  a  preliminary  objection  to 
this  appeal.    By  the  provisions  of  the  26th  section  of  the  Bega- 
lation  of  Bailways  Act,  1873  (36  &  37  Vict.  o.  48),  the  decision  of 
the  Court  for  the  opinion  of  which  a  case  might  be  stated  was  to 
be  final.    Consequently  by  s.  20  of  the  Appellate  Jurisdiction 
Act,  1876,  no  appeal  lies.    The  appellants  may  rely  on  the  45th 
section  of  the  Judicature  Act,  1873,  which  enaets  that  all  appeals 
from  Inferior  Courts  which  might  *^  before  the  passing  "  of  the 
Act  have  been  brought  to  any  court  or  judge  whose  jurisdiction 
is  by  that  Act  transferred  to  the  High  Court  may  be  heard  by 
Divisional  Courts,  whose  determination  shall  be  final  unless  special 
leave  to  appeal  is  given.    But  no  appeal  could  have  been  brought 
(1)  Reported  16  Q,  B.  D.  605. 
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before  the  passing  of  the  Judicature  Act^lSTS,  which  was  the  5th       1886 

of  August  of  that  year,  because  the  Begnlatiou  of  Bailways  Act^       Haix 

1873,  was  passed  on  the  21st  of  July,  but  by  s.  2  it  did  not  come  lo^k, 

into  operation  until  the  Ist  of  September,  and  before  that  date  ^^^^^^ 

there  was  no  Court  in  existence  to  state  a  case,  and  consequently       Coast 

,  ., .  Railway  Ca 

no  appeal  was  possible. 

Littler,  Q.(7.,  and  G.  A.  HunteVy  for  the  appellants.  The  case 
is  stated  under  the  authority  of  an  Act  which  was  in  existence 
before  the  passing  of  the  Judicature  Act  1873.  The  Act  speaks 
from  the  time  when  it  passed,  and  not  from  the  time  when  it 
came  into  operation :  Ings  y.  London  and  South  Western  By.  Co.  (1) ; 
and  Wood  y.  Hv/nU  (2)  The  case  is  therefore  within  s.  45  of  the 
Judicature  Act,  1873.  Further,  no  part  of  that  section  was 
directed  to  come  into  operation  on  the  passing  of  the  Act,  and 
consequently  the  operation  of  the  whole  section  was  postponed 
by  the  Judicature  Act,  1874,  s.  2,  to  November,  1875,  and  that  is 
the  time  at  which  the  section  applies.  At  that  date  the  Court  of 
the  Commissioners  was  established,  and  cases  which  had  pre- 
yiously  been  stated  for  the  opinion  of  one  of  the  Superior  Courts,, 
would  go  before  a  Divisional  Court  under  s.  45,  all  the  provisions 
of  which  including  that  as  to  leave  to  appeal  would  apply.  The 
only  way  the  appellants  got  before  a  Divisional  Court  was  by 
s.  45,  which  they  now  say  does  not  apply :  Wood  v.  Hunt.  (2) 

Macrae^  in  reply.  Sect.  16  of  the  Judicature  Act,  1873,  gave 
jurisdiction  to  the  High  Court  over  this  case,  and  s.  45  only  deals 
with  the  mode  of  exercising  that  jurisdiction. 

Owr.  adv.  uU. 

April  17.  LoBD  Esheb,  M.B.  In  this  case  the  Bailway  Com- 
missioners, by  the  authority  of  the  Acts  under  which  they  are 
constituted,  reserved  a  case  for  the  opinion  of  the  Divisional 
Court,  and  the  Divisional  Court  thereupon  made  an  order  or 
judgment,  and  an  appeal  is  brought  here.  A  preliminary  objec- 
tion was  taken  that  there  is  no  appeal,  and  we  had  to  consider 
that  matter. 

It  seems  obvious  that  there  is  no  appeal  if  the  case  is  governed 
by  the  Appellate^  Jurisdiction  Act,  1876,  s.  20,  but  it  waa 

(1)  Law  Rep.  4  C.  P.  17.  (2)  Law  Bep.  4  C.  P.  18,  n. 
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1886  suggested  that  there  was  an  appeal  by  reason  of  s.  45  of  the 

Hall  Judicature  Act,  1873.    Upon  reflection,  I  am  of  opinion  that  this 

LoNiioN  ^^^^  ^^  ^^^  within  that  section.    The  Judicature  Act  of  1873 

i^^^ra  ^®^^^®d  *^®  ^y^  *s^^*  ^^  *^®  S*^  ^^  August,  1873.     It  is  true 

Coast      that  the  coming  into  operation  of  that  Act  was  afterwards  post- 
Sailwat  Co  ox-  .  r 

—     '  poned  till  the  1st  of  November,  1875,  but  the  Act  of  1873  was 

^'  '  really  passed  on  the  5th  of  August,  1873 ;  and  then  became  an 
Act  of  Parliament.  The  Bail  way  Commissioners  were  constituted 
under  an  Act  of  36  &  37  Vict.  c.  48,  which  receiyed  the  royal 
assent  on  the  21st  of  July,  1873.  But  in  that  very  Act  it  is  said 
that  the  Act  is  to  come  into  operation  in  September,  1873. 
Therefore  it  seems  to  me  the  Bailway  Commissioners  were  not 
really  commissioners  until  September,  1873,  that  is,  after  the  time 
of  the  passing  of  the  Judicature  Act,  1873.  The  Bailway  Com- 
missioners, therefore,  did  not  exist  at  the  time  of  the  passing  of 
that  Act.  Section  45  only  applies  to  a  case  where  there  might 
have  been  an  appeal  before  the  passing  of  the  Act.  I  think  this 
case  is  not  within  s.  45,  and  that  therefore  there  is  no  appeal. 

LiKDLET,  L.J.  I  am  of  the  same  opinion.  The  first  Act  of 
Parliament  which  it  is  necessary  to  allude  to  is  the  Begulation 
of  Bailways  Act,  1873,  which  was  passed  on  the  21st  of  July,  but 
which  came  into  operation  on  the  1st  of  September.  Under  that 
Act  certain  commissioners  are  appointed,  and  by  the  26th  section 
it  is  enacted  that  they  may  state  a  case  for  the  decision  of  one  of 
the  superior  Courts ;  and  then  it  states  that  the  order  of  that 
Court  shall  be  final  and  conclusive  on  all  parties.  That  being 
the  case,  it  is  obvious  that  under  that  Act  no  further  appeal 
could  take  place.  Then  we  have  to  consider  the  provisions  of 
the  Appellate  Jurisdiction  Act,  1876,  s.  20,  which,  so  far  as  its 
terms  are  concerned,  are  clearly  applicable  to  the  case  to  which  I 
have  aUuded.  That  section  says,  ^'  Where  by  Act  of  Parliament 
it  is  provided  that  the  decision  of  any  Court  or  judge  the  juris- 
diction of  which  Court  or  judge  is  transferred  to  the  High  Court 
of  Justice  is  to  be  final,"  which  was  the  case  under  s.  26  of  the 
Begulation  of  Bailways  Act,  1873,  ^'  an  appeal  shall  not  lie  in  any 
such  case  from  the  decision  of  the  High  Court  of  Justice  or  of 
any  judge  thereof  to  Her  Majesty's  Court  of  Appeal."    Therefore, 
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putting  these  two  Acts  of  Parliament  together,  it  is  plain  that       1886 
there  could  be  no  appeal.  g^^L 

But  then  reliance  is  placed  upon  s.  45  of  the  Judicature     ^^* 
Act,  1873,  as  <3on8trued  by  this  Court  in  the  case  of  Grmh  v.    Brighton, 
Turner.  (1)    This  section  applies  only  to  appeals  from  inferior       coaot 
courts  which  might,  "before  the  passing  of  this  Act,"  have  ^^^^^o. 
been  brought  to  any  Court  or  judge  whose  jurisdiction  is  trans-    i^^«i»  ^'^' 
ferred.    Now  it  is  quite  impossible  to  say  that  the  present  case 
falls  within  that  language.    The  passing  of  the  Judicature  Act, 
1873,  was  on  the  5th  of  August,  1873 ;  that  is  the  actual  day 
of  its  passing ;  and  unless  therefore  we  can  say  that  "  passing  " 
in  s.  45  is  equivalent  to  "  coming  into  operation,"  it  is  quite 
obvious  that  this  case  cannot  be  brought  within  s.  45.    Such  a 
construction  was  contended  for  by  the  appellants  on  the  autho- 
rity of  Ings  V.  London  and  South  Western  Railway  Company  (2), 
and  an  expression  of  the  present  Master  of  the  Bolls  in  that 
case  was  relied  upon  as  favouring  the  general   doctrine,  that 
although  an  Act  does  not  come  into  operation  until  a  particular 
day,  yet  it  speaks  from  the  time  of  its  passing.    Of  course  that 
expression  must  be  looked  at  with  reference  to  the  facts  of  that 
case,  and  with  reference  to  the  facts  it  was  perfectly  warranted, 
but  it  does  not  help  the  appeUants  in  this  case. 

In  Ings  v.  London  and  South  Western  Bailtvay  Company  (2),  as 
also  in  the  case  of  Wood  v.  Himt  (3),  the  dates  were  these.  The 
County  Court  Act  which  was  there  in  question  was  passed  on  the 
20th  of  August,  1867.  It  came  into  operation  on  the  1st  of 
January,  1868,  and  the  section  which  the  Court  had  to  deal  with 
runs  thus :  "  If  in  any  action  commenced  after  the  passing  of  this 
Act«"  The  Court  there  had  to  apply  that  section  to  an  action  which 
was  commenced  after  the  passing  of  the  Act  and  before  the  Act 
came  into  operation.  The  action  there  was  commenced  on  the 
5th  of  October,  1867,  in  the  interval  between  the  passing  of  the  Act 
and  the  coming  into  operation.  The  case  was  therefore  exactly 
and  precisely  within  the  expression  "  an  action  commenced  after 
the  passing  of  the  Act."  So  far  from  that  case  being  an  authority 
to  the  effect  contended  for  by  the  appellants,  it  seems  to  me  to 

(1)  3  Ex.  D.  303.  (2)  Law  Rep.  4  C.  P.  17. 

(3)  Law  Rep.  4  C.  P.  18,  n. 
Vol.  XVIL  R  2 


234  QUEEN'S  BENCH  DIVISION.  VOL.  XVH. 

^^^        be  an  authority  entirely  the  other  way,  the  distinction  between 

Hall       passing  and  coming  into  operation  being  as  marked  there  as  can 

London,     possibly  be  expected,  and  the  decision  was  not  that  Acts  of  Par- 

i^**^TH   li^^^^ii^  which  pass  one  day  and  come  into  operation  at  a  later 

Coast       Jay,  are  to  take  eflTect  as  from  the  time  when  they  pass,  but  that 

the  wording  of  this  section  was  too  strong  to  be  got  over. 

It  appears  to  me  therefore  that  the  preliminary  point  should 
be  allowed. 

Lopes,  L,J.,  concurred. 

Appeal  dismissed. 

Solicitors  for  appellants  :  Neish  &  Howell. 

Solicitors  for  respondents :  Norton,  Rose,  Norton,  &  Co. 

A.  M. 


Lindley,  L.J. 


Aprils.  O'NEIL  V.  CITY  AND  COUNTY  FINANCE  COMPANY,  LIMITED. 

Bin  of  Sah—BOls  of  Sale  Act  (1878)  Amendment  Act,  1882  (45  &  46  Vict. 
c.  43),  «.  13 — Seizure  under  BUI  of  Sale — Goods  in  Public  Highway — 
Bemoval  within  five  Days — Action  for. 

By  the  Bills  of  Sale  Act  (1878)  Amendment  Act,  1882,  45  &  46  Vict.  c.  43, 
8. 13,  chattels  seized  or  taken  possession  of  under  a  bill  of  sale  *'  shall  remain 
on  the  premises  where  they  were  so  seized  or  so  taken  possession  of,  and  shall 
not  be  removed  or  sold  until  after  the  expiration  of  five  clear  days." 

A  horse  and  carriage  were  seized,  under  a  bill  of  sale,  in  a  public  street  and  at 
once  removed  to  premises  of  the  grantee,  and  after  five  days  were  sold  by 
him: — 

Held,  that  the  seizure  in  the  street  was  lawful,  and,  in  the  absence  of  actual 
damage  arising  from  the  removal  within  the  five  days,  no  action  would  lie. 

AppeaXi  from  the  Liverpool  Court  of  Passage.  The  statement  of 
claim  in  the  action  alleged  that  a  bill  of  sale  had  been  given  by 
the  plaintiff  to  the  defendants,  whereby  certain  horses,  cabs,  and 
harness  had  been  assigned  as  security  for  the  repayment  by  in- 
stalments of  a  loan ;  that  on  the  17th  of  June  the  defendants 
wrongfully  seized  and  took  possession  of  a  horse  and  cab  of  the 
plaintiff  whilst  the  same  was  plying  for  hire  in  the  public  streets 
of  Liverpool,  and  removed  and  carried  away  and  sold  the  same, 
contrary  to  the  Bills  of  Sale  Act  (1878)  Amendment  Act,  1882  ; 
and  also  that  the  defendants  wrongfully  detained  and  converted 
the  goods  to  their  own  use.  At  the  trial  it  was  admitted  that 
default  had  been  made  in  payment  of  the  instalments,  and  it 
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appeared  that  the  defendants  had  taken  possession  of  the  horse,        1886 
cab,  and  harness,  while   standing  in  a  public  street,  and  had      o*Neil 
removed  them  to  premises  in  the  occupation  of  defendants,  and     oit^'^jj^ 
had,  after  the  expiration  of  five  days  from  the  date  of  seizure,  ^  County 
sold  the  goods.    The  contention  between  the  parties  was  as  to 
the  legality  of  the  seizure  in  the  street. 

The  assessor  gave  judgment  for  the  defendants  on  the  grounds 
that  there  was  an  admitted  default  and  there  was  no  prohibition 
against  seizing  in  the  street,  and  as  the  property  was  seized  in 
the  street  the  13th  section  of  the  Bills  of  Sale  Act,  1882,  did  not 
apply.  "  Premises  "  could  not  mean  the  public  street ;  to  keep 
the  cab  in  the  street  would  have  been  a  public  nuisance :  Bex  v. 
Russell  (1)  ;  and  there  was  no  statement  of  claim  under  s.  13  for 
wrongful  removal.    He  gave  leave  to  move. 

F,  Doddf  for  the  plaintiff,  moved  that  the  judgment  for  de- 
fendants be  set  aside,  and  for  a  new  trial.  First,  the  seizure 
being  made  in  the  public  street  was  illegal  and  contrary  to  s.  13 
of  the  Bills  of  Sale  Act  (1878)  Amendment  Act,  1882 ;  secondly, 
the  seizure  was  illegal  and  void  by  reason  of  the  removal  by  the 
defendant  company  of  the  horse,  cab,  and  harness  within  five 
days  from  the  seizure  to  the  premises  of  the  defendant  company 
contrary  to  s.  13.  (2) 

Harmsworth,  for  the  defendants,  shewed  cause.  The  claim  is 
to  recover  damages  for  a  trespass,  and  no  damage  is  found.  The 
provision  in  s.  13  is  mere  procedure,  and  non-compliance  with  it 
is  only  an  irregularity.  A  reasonable  construction  must  be  put 
on  the  section.  It  was  practically  impossible  to  let  the  horse  and 
cab  remain  for  five  days  in  the  street. 

F.  Dodd,  in  support  of  the  motion.  No  doubt  the  horse  and 
cab  could  not  be  kept  in  the  street.  But,  that  being  so,  they 
should  not  have  been  seized  there,  or  they  should  have  been  taken 
to  the  plaintiff's  premises,  or  to  those  of  a  third  person,  and  not  to 

(1)  8  East,  427.  they  were  so  seized  or  so  taken  pos- 

(2)  By  the  Bills  of  Sale  Act  (1878)  session  of,  and  shall  not  be  removed 
Amendment  Act,  1882  (45  &  46  Vict,  or  sold  imtil  after  the  expiration  of 
a  43),  8.  13,  all  personal  chattels  five  clear  days  from  the  day  they 
seized  or  of  which  possession  is  taken  were  so  seized  or  so  taken  posses- 
under  or  by  virtue  of  any  bill  of  sale,  sion  of." 

**  shall  remain  on  the  premises  where 

R  2  2 
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1886        the  premises  of  the  defendants.    The  object  of  the  enactment  is 
O'Nbil      to  prevent  the  grantee  of  the  bill  of  sale  taking  away  the  goods 
CiTTAHD    ^^*^1  ^^®  ^*y^  ^^^^  elapsed. 

COUKTY 
PlNANOK  Co.  T       mi  1  /.    1  .  lit 

DsNiCAJf,  J .    The  substance  of  this  case  seems  to  be  that  there 
were  certain  chattels  belonging  to  the  plaintiff  which  were  the 
subject  of  a  bill  of  sale,  and  at  the  time  when  they  became  liable 
to  be  seized  under  it  they  were  in  the  public  street,  and  pc^ses- 
sion  was  taken  of  them  in  the  street,  and  they  were  removed  to  a 
yard  and  remained  there  beyond  five  days  from  the  date  of  pos- 
session taken.     The  plaintiff  urges  that  this  was  contrary  to  the 
Bills  of  Sale  Act,  1882,  and  was  an  illegality  or  irregularity 
which  enabled  him  to  claim  damages  even  in  the  absence  of  proof 
of  any  damage  being  sustained.    I  think  that  is  not  the  effect 
of  s.  13  of  the  Bills  of  Sale  Act  (1878)  Amendment  Act,  1882, 
and  that  the  learned  assessor  was  right  in  so  deciding.    I  think 
it  is  impossible  to  apply  that  section  for  all  intents  and  purposes 
to  the  case  where  goods  liable  to  be  seized  are  taken  possession 
of  in  a  public  highway  which  is  not  the  property  of  the  individual 
to  whom  the  goods  belong  nor  the  property  of  the  person  who 
takes  them.    The  bill  of  sale  does  not  so  restrict  the  right  of 
seizure,  and  the  restriction,  if  any,  must  be  implied  from  the 
terms  of  the  Act.     The  goods  were  not  sold  until  after  five  days, 
and  it  appears  to  me  that  except  it  were  proved  that  there  was 
some  damage  to  the  plaintiff  by  reason  of  what  was  done,  no 
action  will  lie.     There  is  nothing  I  think  to  prevent  seizure  of 
the  goods  in  the  place  where  they  may  be  found,  and  there  can 
be  nothing  which  compels  a  person  to  keep  the  goods  in  a  place 
where  there  is  no  authority  to  keep  them.    The  result  is  that  the 
section  must  be  construed  reasonably,  and  that  if  the  goods  are 
seized  in  a  place  where  they  are  not  prevented  from  being  seized 
the  grantee  may  exercise  his  right.    He  must  take  possession  of 
them  and  put  them  in  a  place  where  they  can  reasonably  be 
kept,  with  notice  to  the  person  to  whom  they  belong  where  they 
are,  and  that  they  will  remain  until  five  days  during  which  they 
will  not  be  sold,  and  that  then  they  will  be  sold,  and  if  at  the 
expiration  of  those  days  the  goods  are  sold  no  action  will  lie. 
The  learned  assessor  was  correct  in  his  view.     Obviously  he 
thought  there  was  no  evidence  of  damage. 
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Wills,  J.  I  am  of  the  same  opinion.  The  statement  of  claim  1886 
seems  to  have  been  designedly  framed  so  as  to  be  ambiguous.  o*n^il 
In  one  part  it  does  distinctly  rely  on  the  irregularity  in  questio^ ;  cttyavv 
it  treats  it  as  a  specific  ground  of  complaint,  but  at  the  trial  the  ^?^''co 
counsel  for  the  plaintiff  appears  to  have  said  that  he  was  not 
proceeding  for  that  irregularity — as  of  course  he  was  not,  for  no 
damage  was  claimed  in  respect  of  the  sale — more  than  five  days 
having  elapsed  from  the  seizure — but  he  attempted  to  call  in  aid 
the  old  technicality  of  the  Six  Carpenters*  Case.  (1)  I  doubt 
much  whether  under  the  strictest  doctrine  of  the  common  law 
this  is  a  case  to  which  the  Six  Carpenters*  Case  (1)  applies.  I 
understand  the  principle  of  it  to  be  that  if  there  is  authority 
given  by  common  law  or  statute  law,  that  authority  must  be 
strictly  pursued,  and,  if  it  is  not,  then  the  person  who  fails  to 
pursue  it  in  all  its  detail  may  be  made  liable  as  a  trespasser  ab 
initio.  In  the  present  case  the  authority  under  which  the  de- 
fendants were  acting  was  a  right  to  seize,  and  it  was  neither  part 
of  the  common  law  nor  of  statute  law  that  that  seizure  should  be 
coupled  with  any  incident  as  suggested  in  this  case.  There  was 
a  specific  proviso  that  after  the  seizure  was  made  certain  things 
should  be  done  which  could  not  be  done  until  after  seizure.  I 
cannot  think  that  is  such  a  limitation  of  the  right  of  seizure  or 
such  a  necessary  coupling  by  statute  of  other  incidents  to  that 
right  as  to  make'  the  Six  Carpenters*  Case  (1)  applicable  at  all. 
But  even  if  it  were  so,  I  should  still  think  the  assessor  right,  and 
that  it  is  impossible  to  apply  s.  13  of  the  Bills  of  Sale  Act,  1882, 
to  such  a  case  as  this.  The  cab  could  not  remain  for  five  days 
in  the  open  street,  and  to  say  that  it  should  not  be  removed  until 
five  days  after  seizure  in  the  open  street  would  be  absurd.  It  is 
quite  clear  that  this  case  was  not  contemplated  by  the  Act,  and 
if  so  the  Act  ought  not  to  be  treated  as  applicable. 

The  case  is  quite  exceptional  and  no  practical  di£5culty  will 

arise  from  our  decision  of  it. 

Appeal  dismissed  with  costs. 

Solicitors  for  plaintiff:  Bdl,  Brodricky  &  Gray. 
Solicitors  for  defendants  :  J.&B.  Gole. 

J.  R. 
(I)  8  Co.  146,  a. 
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Bankruptcy — Scheme  of  Arrangement — Discovery  of  Debtor's  Property — Power 
to  summon  Witnesses  for  Examination — Bankruptcy  Act,  1883  (46  &  47 
Vict.  c.  52),  M.  18,  27, 168. 

The  Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52),  b.  27— which  enables  the 
Court  on  the  application  of  the  trustee  to  summon  before  it  for  examination  the 
debtor  pr  his  wife,  or  any  person  known  or  suspected  to  have  in  his  possession 
any  of  the  estate  or  effects  belonging  to  the  debtor,  or  supposed  to  be  indebted 
to  the  debtor,  or  any  person  whom  the  Court  may  deem  capable  of  giving  infor- 
mation respecting  the  debtor,  his  dealings  or  property,  &c.— does  not  apply  to 
the  trustee  under  a  composition  or  scheme  of  arrangement  which  has  been  duly 
approved  by  the  Court  under  s.  18  of  the  Act. 

Appeal  from  an  order  made  by  Mr.  Begistrar  Brougham,  dis- 
charging without  examination  several  persons  who  had  been 
summoned  for  examination  under  s.  27  of  the  Bankruptcy  Act, 
1883. 

The  debtor  filed  a  bankruptcy  petition  on  July  6, 1885,  and 
on  the  same  day  a  receiving  order  was  made  against  him.  The 
first  meeting  of  the  creditors  was  held  on  July  28,  when  it  was 
resolved  by  the  proper  statutory  majority  to  accept  a  scheme 
proposed  by  the  debtor  for  the  arrangement  of  his  aflTairs.  This 
scheme  provided  that  all  the  property  of  the  debtor  divisible 
among  his  creditors  should  be  assigned  by  deed  to  a  trustee  for 
the  benefit  of  his  creditors,  upon  terms  specified  in  the  resolution, 
and  that,  subject  to  the  resolution,  the  property  of  the  debtor 
should,  as  nearly  as  might  be,  be  administered  according  to  the 
law  of  bankruptcy,  and  particularly  Part  III.  of  the  Bankruptcy 
Act,  1883;  and  that  Frederick  Whinney  should  be  appointed 
trustee  under  the  deed,  to  administer  and  realize  the  debtor's 
property.  The  resolution  was  duly  confirmed  by  the  creditors  at 
their  second  meeting,  and  the  scheme  was  afterwards  approved  by 
the  Court.  An  order  was  made  rescinding  the  receiving  order,  in 
accordance  with  the  provisions  of  r.  163  of  the  Bankruptcy  Bules, 
1883.  A  deed  to  carry  out  the  scheme  was  duly  executed.  Upon 
the  application  of  the  trustee  of  this  deed  subpoenas  were  issued, 
under  s.  27,  for  the  attendance  of  several  persons  for  examination. 
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Upon  the  attendance  of  these  persons  in  obedience  to  the  sub- 
pcenasy  the  objection  was  taken  that  the  Court  had  no  jurisdiction 
under  s.  27  to  issue  the  subpoenas  upon  the  application  of  the 
trustee  of  such  a  deed.  The  Begistrar  held  that  the  objection  was 
well  founded,  and  discharged  the  witnesses  without  examination. 
The  trustee  of  the  deed  appealed. 

Bigham,  Q.O.f  and  Sidney  Wool/,  for  the  appellant.  The  juris- 
diction given  by  s.  27  can  be  exercised,  not  only  on  the  applica- 
tion of  the  trustee  in  a  bankruptcy,  but  also  on  the  application 
of  the  trustee  of  a  deed  executed  to  carry  out  a  scheme  of  arrange- 
ment under  the  provisions  of  s.  18.  (1) 


1886 


EXPABTB 
WHniMBT. 

In  BE 

Obant. 


(1)  Sect.  18  provides  for  the  accept- 
ance by  the  creditors  of  a  scheme  pro- 
posed by  a  debtor  for  the  arrangement 
of  his  affairs,  but  that  the  scheme 
shall  not  be  binding  unless  it  is  ap- 
proved by  the  Court. 

SuVs.  10  provides :  "  The  provisions 
(»f  a  composition  or  scheme  under  this 
section  may  be  enforced  by  the  Court  on 
application  by  any  person  interested.*'! 

Sub-s.  11 :  ''If  default  is  made  in 
payment  of  any  instalment  due  in  pur- 
suance of  the  composition  or  scheme, 
or  if  it  appears  to  the  Court,  on  satis- 
factory evidence,  that  the  composition 
or  scheme  cannot  in  consequence  of 
legal  difficulties,  or  for  any  sufficient 
cause,  proceed  without  injustice  or 
undue  delay  to  the  creditors  or  to  the 
debtor,  the  Court  may,  if  it  thinks  fit, 
on  application  by  any  creditor,  adjudge 
the  debtor  bankrupt,  and  annul  the 
composition  or  scheme." 

Sub-s.  12 :  ''If,  under  or  in  pursuance 
of  a  composition  or  scheme,  a  trustee  is 
appointed  to  administer  the  debtor*s 
property  or  manage  his  business.  Part  Y. 
of  this  Act  shall  apply  to  the  trustee  as 
if  he  were  a  trustee  in  a  bankruptcy,  and 
as  if  the  terms  'bankruptcy,'  'bank- 
rupt,' and  '  order  of  adjudication '  in- 
cluded respectively  a  composition  or 
scheme  of  arrangement,  a  compound- 


ing or  arranging  debtor,  and  an  order 
approving  the  composition  or  scheme." 

Sub-s.  13:  "Part  IH.  of  this  Act 
shall,  so  far  as  the  nature  of  the  case 
and  the  terms  of  the  composition  or 
scheme  admit,  apply  thereto,  the  same 
interpretation  being  given  to  the  words 
'  trustee,'  '  bankruptcy,'  '  bankrupt,* 
and  '  order  of  adjudication,'  as  in  the 
last  preceding  sub-section." 

Sect  27,  sub-s.  1 :  "The Court  may, 
on  the  application  of  the  official  re- 
ceiver or  trustee,  at  any  time  after  a 
receiving  order  has  been  made  against 
a  debtor,  summon  before  it  the  debtor 
or  his  wife,  or  any  person  known  or 
suspected  to  have  in  his  possession 
any  of  the  estate  or  effects  belonging 
to  the  debtor,  or  supposed  to  be  in- 
debted to  the  debtor,  or  any  person 
whom  the  Court  may  deem  capable  of 
giving  information  respecting  the 
debtor,  his  dealings  or  property,  and 
the  Coiut  may  require  any  such  person 
to  produce  any  documents  in  his  cus- 
tody or  power  relating  to  the  debtor, 
his  dealings  or  property." 

Sect.  168, sub-s.  1  provides  that  "in 
this  Act  unless  the  context  otherwise 
requires  (inter  alia)  'trustee*  means 
the  trustee  in  bankruptcy  of  a  debtor's 
estate.** 

Rule  163  of  the  Bankruptcy  Rules, 
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Grant. 


8.  27  includes  the  trustee  of  such  a  deed.  It  is  just  as  necessary 
that  he  should  be  able  to  take  steps  for  the  discovery  of  the 
debtor's  property  as  it  is  that  a  trustee  in  bankruptcy  should  be 
able  to  do  so.  And  the  deed  in  this  case  expressly  provides  that 
the  debtor's  property  shall  be  administered  as  in  bankruptcy. 
The  context  requires  that  the  word  *^  trustee  "  in  s.  27  should  not 
be  restricted  to  a  trustee  in  bankruptcy.  After  the  Court  has 
approved  of  a  scheme  its  jurisdiction  is  not  at  an  end.  Under 
sub-s.  10  of  s.  18  it  has  power  to  enforce  the  provisions  of  the 
scheme^and  in  certain  cases  it  has  power  under  sub-s.  11  to  annul 
the  scheme,  and  adjudge  the  debtor  a  bankrupt. 

It  is  said  that  s.  27  does  not  apply  to  a  scheme,  because,  by 
sub-ss.  12  and  13  of  s.  18,  Parts  Y.  and  III.  of  the  Act  are 
expressly  made  to  apply  to  a  scheme,  and  s.  27  occurs  in  Part  I. 
of  the  Act.  But  s.  27  speaks  of  ^'  the  debtor,"  it  is  not  limited  to 
a  bankrupt.  Thb  shews  that  the  word  "  trustee  "  in  that  section 
was  not  intended  to  be  restricted  to  a  trustee  in  bankruptcy. 
And  s.  27  is  one  of  a  series  of  sections  (24 — 27)  which  is  headed 
"  control  over  person  and  property  of  debtor." 

[Swinfen  Body,  for  the  persons  summoned.  The  registrar  con- 
sidered that  .the  case  was  governed  by  In  re  Hewitt.  (1)] 

That  case  is  distinguishable.  There  the  Divisional  Court  held 
that  s.  27  does  not  apply  to  an  administration  in  bankruptcy, 
under  s.  125,  of  the  estate  of  a  deceased  insolvent.  But,  in  pro- 
ceedings under  s.  125,  no  receiving  order  is  made,  and  s.  27  does 
not  come  into  operation  until  after  a  receiving  order  has  been 
made  against  a  debtor,  i.e.,  against  a  living  man.  It  is  clear  that 
s.  29,  which  is  in  Part  I.  of  the  Act,  must  apply  when  there  is  a 
scheme  of  arrangement.  It  provides  that  in  certain  cases  of 
marriage  settlements,  *^\i  the  settlor  is  adjudged  bankrupt,  or 
compounds  or  arranges  with  his  creditors,  the  Court  may  refuse 
or  suspend  an  order  of  discharge,  or  grant  an  order  subject  to 
conditions,  or  refuse  to  approve  a  composition  or  arrangement,  as 


1883,  provides,  "When  a  composition 
or  scheme  is  sanctioned,  the  ofiBcial 
receiver  shall  forthwith  put  the  debtor 
(or,  as  the  case  may  be,  the  trustee 
under  the  composition  or  scheme)  into 


possession  of  the  debtor*8  property. 
The  Court  shall  also  rescind  the  re* 
oeiving  order." 
(1)  16  Q.  B.  D.  159, 
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the  case  may  be,  in  like  manner  as  in  cases  where  the  debtor  has       1886 

been  gnilty  of  fraud."    If  s.  27  does  not  apply  to  a  trustee  under    Ex  pasts 

a  composition  or  scheme,  such  a  trustee  will  not  have  the  means,     ^^™^^"^' 

In  rb 
which  a  trustee  in  bankruptcy  has,  of  procuring  evidence  to      Gbaitt. 

enable  the  Court  to  exercise  the  power  conferred  by  s.  29. 

Swinfen  Eady^  for  the  persons  summoned,  was  not  heard. 

LoBD  EsHEB,  M.B.  It  is  clear  from  sub-s.  12  of  s.  18  that 
the  trustee  under  a  scheme  of  arrangement  is  not,  in  that  part  of 
the  Act  at  all  events,  considered  as  a  trustee  in  a  bankruptcy ; 
he  is  in  terms  distinguished  from  a  trustee  in  a  bankruptcy. 
Prima  facie,  therefore,  he  is  not  a  trustee  in  a  bankruptcy.  By 
virtue  of  s.  18  certain  parts  of  the  Act,  Parts  III.  and  Y.,  are  to 
apply  to  a  scheme  under  that  section  ;  prima  fetcie,  therefore,  the 
other  parts  of  the  Act,  Part  I.  for  instance,  are  not  to  apply  to 
such  a  scheme.  The  trustee  under  a  scheme  of  arrangement  is 
distinguished  in  s.  18  from  a  trustee  in  a  bankruptcy,  but  for 
some  purposes  he  is  to  be  treated  as  if  he  were  a  trustee  in  a 
bankruptcy.  Then  s.  27,  which  occurs  in  Part  I.,  says  that  "  The 
Court  may  on  the  application  of  the  official  receiver  or  trustee  " 
summon  before  it  certain  persons.  What  is  the  meaning  of  the 
word  "  trustee  "  ?  s.  16S  says  that :  "  *  Trustee '  means  the  trustee 
in  bankruptcy  of  a  debtor's  estate,  unless  the  context  otherwise 
requires."  The  context  there  spoken  of  is,  of  course,  the  context 
which  surrounds  the  word  "  trustee  "  in  any  part  of  the  Act  where 
you  find  it,  and,  therefore,  you  must  look  to  s.  27  in  order  to  see 
whether  the  context  requires  that,  instead  of  including  only  a 
trustee  in  a  bankruptcy,  the  word  "  trustee  "  should  include  also 
a  trustee  who,  by  the  Act  itself,  is  not  a  trustee  in  a  bankruptcy 
but  a  trustee  under  a  scheme.  So  far  from  the  context  of  s.  27 
requiring  that  the  word  should  include  a  trustee  under  a  scheme, 
it  seems  to  me  that  every  provision  of  it  applies  only  to  a  trustee 
in  a  bankruptcy,  and  not  to  a  trustee  under  a  scheme. 

But  some  difficulties  have  been  pointed  out  as  resulting  from  this 
construction.  It  is  said  that,  unless  this  power  is  given  to  the 
trustee  under  a  scheme,  he  would  not  have  the  necessary  means 
of  discovering  the  estate  of  the  debtor.  This  difficulty  is  not 
snfScient  to  shew  that  the  context  ** requires"  that  the  word 
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"  trustee  "  should  include  the  trustee  under  a  scheme.  But  I  think 
the  difficulty  will  yanish  if  you  consider  that,  after  a  receiving 
order  is  made  and  the  official  receiver  appointed,  a  considerable 
period  must  elapse  before  a  scheme  is  agreed  to,  and  still  more 
before  it  is  approved  by  the  Court.  And  during  that  period  I 
should  think  that  the  official  receiver  could  make  use  of  s.  27. 
So  that  the  difficulty  suggested  comes  to  this,  that  the  creditors 
should  not  adopt  a  scheme  and  allow  the  Court  to  approve  of  it, 
until  they  have  ascertained  all  the  property  and  all  the  liabilities 
of  the  debtor.  If,  without  this  knowledge,  they  choose  to  agree 
to  a  scheme,  they  must  take  the  consequences.  It  is  their  agree- 
ment and  the  approval  of  the  Court  which  make  the  scheme 
binding,  and  they  ought  to  take  care  to  get  everything  in  order 
before  they  agree  to  the  scheme  or  allow  it  to  be  approved  by  the 
Court.  The  context  of  s.  27  does  not  require  that  the  word 
'' trustee"  in  it  should  be  read  as  including  the  trustee  of  a 
scheme,  therefore  we  have  no  authority  to  insert  those  words. 
And  we  cannot  speculate  upon  what  was  the  intention  of  the 
legislation,  otherwise  than  as  it  appears  in  the  Act 


LiNDLEY,  L.  J.  I  am  of  the  same  opinion.  The  registrar  has, 
I  think,  placed  the  proper  construction  upon  s.  27.  The  applica- 
tion was  made  by  the  trustee  under  a  scheme  which  has  been 
approved  by  the  Court  in  the  ordinary  course.  I  am  not  dis- 
posed to  say  that  it  would  not  be  useful  if  s.  27  could  be  invoked 
by  such  a  trustee.  But  we  must  see  whether  it  is  applicable  to 
him.  Now  by  s.  168  we  must  construe  the  word  "  trustee "  in 
s.  27  as  meaning  *^  the  trustee  in  bankruptcy  of  a  debtor's  estate," 
unless  the  context  otherwise  requires.  The  right  way  to  test 
that  is,  to  strike  out  the  word  **  trustee  "  in  s.  27,  and  insert  the 
expression  '^trustee  in  bankruptcy  of  a  debtor's  estate,"  and 
then  see  if  there  is  any  difficulty  in  so  reading  it.  Testing  the 
language  in  that  way,  I  do  not  see  that  there  is  any  difficulty  in 
giving  effect  to  s.  27. 

It  is  suggested  that  sub-s.  10  of  s.  18  enables  us  to  make  the 
order,  but  I  think  that,  on  any  fair  construction  of  the  words  of 
that  sub-section,  this  is  not  an  application  to  enforce  the  scheme. 
Then,  further,  sub-ss.  12  and  13  of  s.  18,  make  Parts  III.  and  V. 
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of  the  Act  apply  to  a  composition  or  scheme^  and  those  parts  do 
not  include  s.  27.  Again,  and  this  seems  to  me  to  exhaust  the 
whole  case,  if  any  difficulty  should  occur  in  working  the  scheme, 
by  reason  of  the  trustee  not  being  able  to  ascertain  what  is 
necessary  to  enable  him  to  get  in  the  debtor's  estate,  if  the  whole 
scheme  should  come  to  a  dead  lock,  and  will  not  work,  the  proper 
course  will  be  for  the  trustee  to  apply  to  the  Court  under  sub-s. 
11  to  annul  the  scheme,  and  adjudge  the  debtor  bankrupt.  It 
appears  to  me  impossible,  either  from  the  language  or  by  any 
inferential  process  of  reasoning,  to  come  to  the  conclusion  that 
the  word  "  trustee "  in  s.  27  has  any  other  meaning  than  that 
which  is  given  to  it  by  s.  168.  I  think,  therefore,  that  the 
appeal  ought  to  be  dismissed. 


1886 


Ex  PASTE 

Whinnkt. 

In  BE 

Grant. 


Lopes,  L. J.  The  question  is,  does  the  word  "  trustee  "  in  s.  27 
include  the  trustee  under  a  scheme  of  arrangement  agreed  to 
under  s.  18  ?  "  Now  s.  168  defines  the  word  "  trustee  "  as  mean- 
ing "the  trustee  in  bankruptcy  of  a  debtor's  estate,  unless  the 
context  otherwise  requires."  I  can  see  nothing  in  s.  27,  which 
requires  that  any  interpretation  should  be  given  to  the  word 
different  from  that  which  is  given  to  it  by  s.  168;  indeed,  I 
think  the  whole  of  the  context  leads  to  the  conclusion  that 
that  is  the  meaning  which  ought  to  be  given  to  it  in  s.  27. 
Then  s.  18  expressly  makes  Farts  III.  and  Y.  apply  to  a  com- 
position or  scheme,  and  nothing  is  said  about  s.  27.  Therefore, 
I  take  it  that  the  maxim  expressio  unius  exclusio  alterius 
applies.  I  think  the  legislature  deliberately  used  the  word 
"  trustee  "  in  s.  27  in  the  meaning  given  to  it  by  s.  168,  and  that 
they  did  so  from  a  desire  to  limit  as  far  as  possible  the  expense 
of  carrying  out  a  scheme  of  arrangement. 

Solicitors  for  appellant :  Michael  Ahraharns,  Son^  &  Co. 
Solicitors  for  respondents :  DraJce^  Son,  &  Parton. 


W.  L.  C. 
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3farc^  26,  27; 

^J^*^  1^-  Ex  PABTB  REED  AKD  BOWEN.    In  bk  REED  and  BOWEN. 

Bankruptcy — Scheme  of  Arrangement — Approval  of  Court — Wishes  of  Creditors 
— Duty  of  Trader  as  to  keeping  Accounts — Official  Receiver — Appearance 
on  Appeal— Costs— Bankruptcy  Act,  1883  (46  <fc  47  Vict.  c.  52),  ss,  18,  28. 

In  detennining  whether  to  approve  a  scheme  of  arrangement  of  the  affairs  of 
a  debtor,  which  has  been  accepted  by  his  creditors  under  the  provisions  of  s.  18 
of  the  Bankruptcy  Act,  1883,  the  Court  must  form  its  own  judgment  whether 
the  terms  of  the  scheme  are  reasonable  or  calculated  to  benefit  the  general  body 
of  creditors,  and  must  not  be  influenced  by  the  wishes  of  the  majority  of  the 
creditors. 

If  the  registrar  has  refused  to  approve  of  such  a  scheme,  the  Court  of  Appeal 
will  not  reverse  his  decision  unless  it  is  satisfied  that  he  has  exercised  his  dis- 
cretion wrongly. 

In  order  that  a  trader  may  fulfil  the  requirements  of  sub-s.  3  (a)  of  s.  28  of 
the  Act,  his  books  must  be  kept  in  such  a  way  as  to  shew  at  once,  without  the 
necessity  of  a  prolonged  investigation  by  a  skilled  accountant,  the  state  of  his 
business. 

As  a  general  rule,  and  in  the  absence  of  special  circumstances,  the  official 
receiver  ought  not  to  appear  upon  the  hearing  of  an  appeal,  unless  he  is  required 
to  do  so  by  the  Court,  and,  if  he  appears  unnecessarily,  he  will  not  be  allowed 
any  costs.    He  is  not  justified  in  appearing  merely  to  defend  his  report. 

Appeals  from  the  refusal  of  Mr.  Begistrar  Hazlitt  to  approve 
of  a  scheme  of  arrangement  of  the  affairs  of  the  debtors,  which 
had  been  accepted  by  resolutions  passed  by  the  statutory  majority 
of  their  creditors. 

The  debtors,  J.  L.  Beed  and  E.  C.  Bowen,  were  contractors, 
and  were  engaged  in  carrying  out  large  contracts  for  the  con- 
struction of  railways  in  Brazil,  and  elsewhere. 

On  the  17th  of  April,  1885,  a  receiving  order  was  made  against 
them  on  the  petition  of  a  creditor. 

At  the  first  meeting  of  the  creditors  on  the  2nd  of  September, 

1885,  a  special  resolution  was  passed  accepting  a  scheme  proposed 
by  the  debtors  for  the  arrangement  of  their  affairs,  and  this  reso- 
lution was  confirmed  at  another  meeting  on  the  8th  of  January, 

1886.  The  debtors  applied  to  the  Court  for  the  approval  of  the 
scheme,  and  the  official  receiver  made  a  report  to  the  Court,  the 
material  parts  of  which  were  as  follows : — 
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"  The  debtors  submitted  an  amended  statement  of  and  in  rela-       1886 
tion  to  their  joint  affairs  on  the  4th  of  Noyember,  1885.  Ex  pabtb 

"  The  liabilities  expected  by  the  debtors  to  rank  against  their         "^' 
estate  appear  by  the  said  statement  to  amount  to  152,4882. 4^.  7d.       Beed. 

^  The  assets  appearing  by  the  same  statement  as  available  for 
the  payment  of  unsecured  creditors,  after  deducting  the  claims  of 
preferential  creditors,  were  estimated  by  the  debtors  to  produce 
22,067Z.  13«.  4d. 

"  The  debtor  J.  L.  Beed]  has  filed  a  statement  of  affairs  of 
his  separate  estate,  shewing  liabilities  unsecured  3171.  ISs.  6d. ; 
assets,  nil. 

''  The  debtor  E.  C.  Bowen  has  also  filed  a  statement  of  his 
separate  estate,  which  shews  as  follows : — ^Liabilities  not  expected 
to  rank  1051Z. ;  assets,  nil. 

''At  the  first  meeting  of  the  creditors,  duly  summoned  and 
held  on  the  2nd  of  September,  1885,  a  special  resolution  was 
passed  by  the  creditors,  entertaining  the  following  proposal  by 
the  debtors,  viz. : — 

"  (1.)  That  all  the  property  of  the  debtors,  joint  as  well  as 
separate,  divisible  amongst  their  creditors,  vest  in  a  trustee  for 
the  benefit  of  their  creditors,  but  if  the  debtors  shall  have  entered 
into  any  contracts  which  the  trustee  and  committee  of  inspection 
considered  should  not  be  assigned,  but  be  held  in  trust  by  the 
debtors,  or  either  of  them,  for  the  benefit  of  the  creditors,  then 
that  the  same  shall  not  be  assigned,  but  the  debtors,  or  such  one 
of  them  as  may  be  necessary,  shall  execute  a  declaration  of  trust 
in  proper  form  for  the  benefit  of  the  creditors,  or  for  the  trustee 
on  their  behalf,  in  respect  of  such  contracts,  and  that,  subject  to 
these  resolutions,  the  said  property  of  the  debtors  shall,  as  nearly 
as  may  be,  be  administered  by  the  said  trustee  under  the  control 
of  a  committee  of  inspection  according  to  the  law  of  bankruptcy, 
and  particularly  Part  III.  of  the  Bankruptcy  Act,  1883. 

"  (2.)  That  there  shall  be  a  committee  of  inspection  for  the 
purpose  of  superintending  the  administration  and  the  realization 
of  the  debtors'  property  by  the  trustee,  and  that  the  provisions 
of  the  Bankruptcy  Act,  1883,  relating  to  committees  of  inspection 
do,  in  so  far  as  applicable,  apply  to  such  committee. 

"  (3.)  That  the  debtors  shall  assist  in  every  possible  way  in 
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1886        the  administration  and  realization  of  their  property^  and  the  dis- 
ExPABTB    tribution  of  the  proceeds  amongst  their  creditors. 
BsxD.  (4  ^4^  rpj^^^  ^j^^  trustee  may  make  an  allowance  to  the  debtors 

Bbbd.       of  a  percentage  on  all  sums  received  by  him,  at  such  a  rate  as  the 
committee  of  inspection  shall  fix. 

«  (5.)  That  all  debts  directed  by  the  Bankruptcy  Act,  1883,  to 
be  paid  in  priority  to  other  debts  shall  be  so  paid. 

'^  (6.)  That  all  costs,  charges,  and  expenses  (including  those  of 
the  debtors'  solicitors)  of  and  incidental  to  the  proceedings  in 
this  matter  and  to  the  suspension  of  payment  by  the  debtors,  and 
the  investigation  of  their  affairs,  and  of  this  and  the  subsequent 
meetings  of  their  creditors,  and  generally  in  relation  to  the 
affairs  of  the  debtors,  and  the  preparation  of  the  scheme  of 
arrangement,  and  the  obtaining  the  approval  of  the  Court  thereto, 
shall  be  taxed  and  paid  by  the  trustee. 

"  (7.)  That  the  costs,  fees,  and  charges  of  the  official  receiver 
(if  any)  shall  be  retained  by  him  out  of  any  moneys  in  his  bands, 
or  shall  be  paid  by  the  trustee  (if  such  moneys  shall  be  insufficient 
for  that  purpose)  out  of  any  moneys  received  by  him  as  such 
trustee. 

"  (8.)  That  with  a  view  of  paying  in  full  the  debts  provable 
under  these  proceedings,  each  of  the  debtors  ^ill  set  apart  in 
each  year,  for  a  period  of  three  years  from  the  date  of  the  confir- 
mation of  this  scheme  by  the  Court,  for  the  benefit  of  the  creditors, 
one  third  part  of  his  net  annual  earnings  realized,  until  the 
creditors  shall  receive  payment  in  full  of  the  debts  due  to  them 
respectively,  and  the  trustee  shall  distribute  the  same  amongst 
the  creditors  in  the  shape  of  dividends,  in  the  same  manner  as  if 
the  same  had  been  realized  from  the  property  assigned.  The 
trustee  shall  have  a  right  to  audit  the  books  of  the  debtors,  and 
each  of  them  half-yearly,  until  all  the  creditors  shall  have  re- 
ceived payment  in  full  of  their  respective  debts,  but  he  shall  not 
at  any  other  time  or  in  any  other  way  control,  molest,  or  interfere 
with  either  of  the  debtors,  or  any  business  either  of  them  may 
undertake  or  transact.  That  in  the  event  of  any  securities,  cash, 
or  other  assets  remaining  with  the  trustee  after  payment  in  full 
of  all  the  debts  due  to  the  creditors,  the  surplus  so  remaining 
shall  belong  to  and  be  paid  over  or  transferred  to  the  debtors." 
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There  were  other  resolutions  appointing  a  trustee  and  a  com-       1886 
mittee  of  inspection.  Ex  pabte 

The  report  continued : —  '^^ 

"  The  public  examination  of  the  debtors  was  concluded  on  the       Heed. 
6th  of  November,  1885. 

"  At  a  subsequent  meeting  of  creditors  duly  summoned,  and 
held  on  the  8th  of  January,  1886,  the  aforesaid  scheme  of  arrange- 
ment was  confirmed  by  the  statutory  majority  of  the  creditors. 

^  The  gross  amount  of  the  assets  is  22,S53Z.,  as  estimated  by 
the  debtors  in  their  statement  of  affairs. 

'*  And,  haying  regard  to  s.  18,  sub-ss.  5  and  6,  the  oflScial  re- 
ceiyer  reports : — 

"  That  the  debtors  are  contractors ;  that  the  debtor  Beed  states 
that  in  1879  the  present  firm  of  Keed,  Bowen,  &  Co.  was  formed, 
their  capital  consisting  of  railway  bonds  of  the  value  of  82,5007., 
which  apparently  subsequently  realized  49,646Z. 

"  The  books  of  account  produced  by  the  debtors  are  very  im- 
perfect. There  are  no  expenses  accounts,  or  accounts  of  the 
partners'  drawings,  and,  although  it  is  possible  that  the  items  of 
these  accounts  are  recorded  in  the  cash  books  produced,  yet,  by 
reason  that  the  entries  in  the  cash  books  have  not  been  posted, 
such  items  cannot  be  ascertained  without  great  difficulty. 

''  No  ledger  has  been  produced,  nor  any  accounts  shewing  the 
sums  owing  to  the  creditors  named  in  the  statement  of  afiGEtirs. 
No  book  containing  any  capital  account  has  been  produced ;  the 
only  document  purporting  to  be  an  account  is  a  sheet  of  paper 
shewing  the  sum  of  49,6462.  Is.  Id.,  as  the  amount  realized  from 
the  nominal  capital  of  82,500Z.,  as  hereinbefore  mentioned,  but 
there  is  no  account  of  the  manner  of  disposal  of  the  said  sum. 

'^  It  appears  from  the  securities  book  produced  that  in  July, 
1884,  the  debtors  were  possessed  of  19,900Z.  Sherbrook  Mining 
Company's  bonds,  and  of  10,000Z.  ($50,000)  Utica  and  Ithaca 
Bailway  certificates,  making  together  property  of  the  nominal 
value  of  29,900Z.  These  securities  are  not  mentioned  or  referred 
to  in  the  debtors'  statement  of  affairs,  and  there  is  no  account 
whatever  in  the  debtors'  books  of  the  way  in  which  such  securities 
have  been  disposed  of. 

*'  The  official  receiver  therefore  reports  that  the  books  of  ac- 
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1886        count  produced  by  the  debtors  do  not  suflBiciently  disclose  their 
Ex  PAttTK    business  transactions  and  financial  position  within  the  three  years 
Reed.       preceding  the  date  of  the  receiving  order. 
Keed.  ^'  The  debtors  have  for  some  time  past  been  in  financial  diffi- 

culties. 

^'  The  debtor  J.  L.  Beed  states  in  his  public  e2camination  that 
during  the  last  three  years  the  firm  had  not  been  able  to  conduct 
their  business  so  as  to  provide  any  profit^  and  in  June  or  July, 
1884  (as  appears  from  the  preliminary  examination  of  the  said 
J.  L.  Eeed),  the  debtor's  furniture  was  seized  and  sold  under  an 
execution.  Nevertheless  the  debtors  continued  to  carry  on 
business  and  contracted  debts,  and  amongst  others  a  sum  of 
1773Z.  for  salaries  and  wages,  up  to  the  date  of  the  receiving 
order. 

"  The  official  receiver  therefore  reports,  that  the  debtors  con- 
tinued to  carry  on  business  after  knowing  themselves  to  be 
insolvent. 

^'  The  assets  which  will  vest  in  the  trustee  under  the  proposed 
scheme  of  arrangement  consist  wholly  of  a  surplus  from  a  security 
in  the  hands  of  a  secured  creditor,  namely,  an  estate  in  North 
Brazil,  valued  by  the  debtors  at  52,353Z.,  and  mortgaged  for 
30,000Z.  As  admitted  by  the  said  J.  L.  Beed  in  his  public 
examination,  there  are  no  available  assets  whatever  at  the  present 
moment.  So  far  as  regards  the  contracts  upon  which  the  debtors 
rely  to  discharge  their  liabilities,  it  is  stated  in  the  public 
examination  that  is  uncertain  how  the  same  will  turn  out. 

''  In  the  face  of  the  facts  that  twenty-four  petitions  in  bank- 
ruptcy have  been  presented  against  the  firm  since  July,  1883, 
and  the  debtors'  furniture  has  been  seized  and  sold  as  aforesaid, 
it  does  not  appear  how  the  debtors  will  be  in  a  position  to  carry 
out  the  said  contracts.  There  is  no  undertaking  on  the  part  of 
the  secured  creditors  that  they  will  refrain  from  realizing  their 
securities  as  soon  as  a  favourable  opportunity  may  arise,  nor  any 
evidence  of  the  present  or  probable  future  value  of  the  same 
securities. 

**  The  official  receiver  further  reports  that  there  is  no  evidence 
whatever  to  shew  the  probable  amount  of  the  net  earnings  of 
which  the  debtors  propose  to  set  apart  one  third  part  for  their 
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creditors  during  the  next  three  years,  nor  any  evidence  that  any 
snm  will  be  earned  by  them  or  either  of  them. 

"  Under  these  circumstances  the  oflBcial  receiver  is  unable  to 
report  that  the  creditors  will  receive  any  dividend  whatever  from 
that  proposal,  nor  is  he  able  to  report  that  the  said  scheme  of 
arrangement  is  reasonable  and  calculated  to  benefit  the  general 
body  of  creditors. 

'*  Save  as  aforesaid  the  official  receiver  is  not  in  possession  of 
any  evidence  tending  to  prove  that  the  debtors,  or  either  of  them, 
have  or  has  committed  any  misdemeanor  under  the  Bank- 
ruptcy Act,  1883,  or  Part  II.  of  the  Debtors  Act,  1869,  or  any 
amendment  thereof,  or  tending  to  prove  any  of  the  facts  men- 
tioned in  s.  28,  sub-s.  3,  of  the  Bankruptcy  Act,  1883." 


1886 


EXPABTH 

Beed. 
Ikbb 

liEBO. 


Some  evidence  was  adduced  before  the  registrar.  He  refused 
to  approve  the  scheme. 

The  debtors  appealed,  and  a  second  appeal  was  presented  by 
some  of  the  assenting  creditors. 


WindoWy  Q.C.y  and  Herbert  Beed,  for  the  debtors.  The  Court 
has,  no  doubt,  under  s.  18  a  discretion  as  to  approving  a  scheme 
to  which  the  creditors  have  by  the  proper  majority  agreed,  but  it 
is  a  discretion  which  ought  to  be  exercised  in  the  interest  of  the 
creditors  and  with  a  regard  to  their  wishes.  They,  as  men  of 
business,  are  best  able  to  judge  what  will  be  for  their  benefit* 
In  the  present  case  the  only  chance  of  the  creditors  getting  any- 
thing is  by  means  of  the  scheme.  If  the  estate  is  wound  up  in 
bankruptcy,  the  contracts  with  foreign  governments  will  be  for- 
feited. These  are  valuable  contracts,  and  likely  to  result  in  a 
large  profit  if  they  can  be  carried  out.  Creditors  whose  debts 
amount  to  130,0002.  are  in  favour  of  the  scheme. 

The  offences  mentioned  in  s.  28  which  the  debtors  are  reported 
to  have  committed  are  only  the  omission  to  keep  proper  books  of 
account  and  the  continuing  to  trade  after  they  knew  that  they 
were  insolvent.  In  the  case  of  a  bankruptcy  the  Court  would 
not  for  such  comparatively  trivial  offences  inflict  a  greater 
punishment  than  a  suspension  of  the  order  of  discharge  for  three 
months,  and  s.  18  does  not  compel  the  Court  to  refuse  to  approve 

Vol.  xvn.  s  2 
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1886        a  scheme  when  only  such  offences  hare  been  committed ;  it  only 
Ex  PARTB    gives  the  Court  a  discretion  to  refuse  to  approve  the  scheme. 

^'"*"  As  to  the  omission  to  keep  accounts,  the  evidence  shews  that 

In  be 

Beed.  the  debtors  kept  a  ledger  at  each  place  where  they  were  carrying 
on  a  contract  in  relation  to  that  contract.  These  books  may  not 
have  been  completely  posted  up,  but  the  state  of  their  affairs 
could  be  ascertained  without  much  diflSculty. 

As  to  the  continuing  of  their  business,  contractors  cannot  be 
bound  to  stop  their  business  the  moment  they  find  that  their 
^  contracts  are  not  bringing  in  a  profit.    On  contracts  of  this  kind 

the  profit  does  not  come  in  until  the  completion. 

Cooper  Willis,  Q.C.,  for  the  second  appeal.  Sects.  18  and  28 
taken  together  are  a  modification  of  s.  28  of  the  Bankruptcy  Act, 
•  .  1869,  which  was  construed  by  this  Court  in  In  re  Durham.  (1) 
The  intention  was  to  give  the  Court  a  general  discretion,  but 'at 
the  same  time  to  leave  large  powers  in  the  bands  of  the  credi- 
tors. Begard  should  be  had  to  the  wishes  of  the  creditors.  The 
terms  of  a  scheme  which  is  calculated  to  benefit  the  general  body 
of  creditors — ^and  that  must  be  the  effect  of  the  present  scheme, 
since  it  is  clear  that  the  creditors  will  get  nothing  if  there  is  a 
bankruptcy — cannot  be  unreasonable. 

Bigham,  Q.C,;  B.  Vaughan  Williams;  and  J.F.Bvhie;  for  other 
creditors  who  approved  of  the  scheme. 

Yate  Lee,  for  the  petitioning  creditor ;  Sidney  Woclf,  for  other 
creditors  opposing  the  scheme ;  and  Muir  Mackenzie  and  Arnold 
White,  for  the  ofiicial  receiver ;  were  not  heard. 

Lord  Esheb,  M.B.  A  great  deal  has  been  said  about  the 
opinion  of  a  large  majority  of  the  creditors,  and  the  case  has 
been  argued  much  as  it  might  have  been  if  the  Bankruptcy  Act 
of  1883  had  never  been  passed. 

In  my  opinion  this  Act  was  passed  because  it  had  been  proved 
to  the  satisfaction  of  the  legislature  that  a  majority  of  creditors, 
however  large,  was  not  careful,  and  was  not  to  be  trusted :  that 
on  the  contrary,  the  creditors  were  generally  utterly  careless, 
that  they  wrote  off  their  debts  as  bad,  and  agreed  to  tenns  which 
might  give  some  possibility — an  evanescent  chance — of  their 

(1)  16  Ch.  D.  623. 
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getting  something  ont  of  the  wreck.     It  was  because  of  the       1886 
known  and  proved  behaviour  of  creditors  with  regard  to  their    £x  pabte 
insolvent  debtors  that  this  Act  was  passed,  taking  away  from  the       ^"*^* 
majority  of  creditors  that  power  which  they  had  so  recklessly       rkkd. 
and  carelessly  used,  and  putting  a  controlling  power  into  the  LOTdEshw.M.R'. 
hands  of  the  Court  for  the  purpose  of  protecting  the  creditors 
against  their  own  recklessness  ;  for  the  purpose  of  preventing  a 
majority  of  creditors  from  dealing  thus  recklessly,  not  only  with 
their  own  property,  but  with  that  of  the  minority,  and  of  en- 
forcing, so  far  as  the  legislature  could,  a  more  careful  and  moral 
conduct  on  the  part  of  debtors. 

This  being  the  object  of  the  legislature,  let  us  see  what  means 
they  have  taken  to  carry  it  into  effect.  They  have  appointed  an 
official  receiver,  and  have  directed  him  to  make  a  report  to  the 
Court  as  to  the  terms  of  any  proposed  composition  or  scheme,  and 
as  to  the  conduct  of  the  debtor,  and  any  objections  made  by  any 
creditor,  which  report  is  to  be  prima  facie  evidence  of  the  state* 
ments  contained  in  it.  That  is  giving  him  immense  powers,  and 
for  what  purpose  ?  In  order  that  the  Court  might  not  be  forced, 
as  it  had  formerly  been,  to  rely  upon  the  view  of  the  majority  of 
the  creditors,  in  other  words,  to  protect  the  Court  from  the  very 
argument  which  has  been  so  much  insisted  upon  to-day. 

Further,  in  order  to  carry  out  this  view  of  the  legislature  as 
against  this  reckless  conduct  of  creditors,  they  have  imposed  on 
the  Court  the  duty  of  approving  the  composition  or  scheme,  to 
which  the  creditors  or  the  great  majority  of  them  have  agreed.  It 
is  not  to  be  sufficient  that  the  creditors  are  satisfied  with  the 
scheme ;  notwithstanding  the  agreement  of  the  majority  of  the 
creditors  the  Court  must  also  approve  of  the  scheme. 

How  is  the  Court  to  exercise  this  jurisdiction  ?  If  the  Court  is 
of  opinion  that  the  terms  of  the  scheme  are  not  reasonable,  or  are 
not  calculated  to  benefit  (not  the  creditors  who  have  agreed  to 
them,  but)  the  general  body  of  creditors,  then  **  the  Court  shall 
refuse  to  approve  the  scheme,"  although  it  has  been  agreed  to  by 
the  creditors.  And,  although  the  scheme  has  been  agreed  to  by 
the  creditors,  and  although  the  terms  of  it  might  be  reasonable, 
so  far  as  the  creditors  are  concerned,  and  calculated  to  benefit 
the  general  body  of  creditors,  yet,  for  the  guarding  of  the 

S  2  2 
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1886        morality  of  trade,  if  the  case  be  one  in  which  the  Conrt  would  be 

ExpABTE    required,  if  the  debtor  had  been  adjudged  bankrupt,  to  refuse  his 

Reed.       discharge,  "the  Court  shall  refuse  to  approve  the  scheme/* 

Reed.  And,  still  further,  not  for  the  benefit  of  the  creditors  after  the 

LordE^.M.R.  iusolveucy,  but  in  order  to  protect  the  morality  of  trade,  if  any 

such  facts  are  proved,  as  would,  under  the  Act,  justify  the  Court 

in  refusing,  qualifying,  or  suspending  the  debtor's  discharge,  if 

he  had  been  adjudged  bankrupt,  the  Court  may,  in  its  discretion, 

not  impose  new  terms,  but  refuse  to  approve  the  scheme. 

Now  what  is  the  state  of  facts  to  which  this  law  is  to  be  applied 
in  the  present  case?  These  debtors,  before  their  bankruptcy, 
had  entered  into  large  and  onerous  contracts  with,  and  had  ob- 
tained concessions  from  governments  in  South  America,  which,  if 
successful,  would  probably  have  brought  in  large  profits ;  but 
misfortunes  have  happened ;  and  the  result  has  been  that  twenty- 
four  bankruptcy  petitions  have  been  presented  against  the  debtors. 
Stronger  evidence  of  the  difficulties  in  which  they  were  placed 
cannot  be  well  conceived,  and,  judgment  having  been  obtained 
against  one  of  them,  his  position  was  so  desperate  that  the 
amount  could  not  be  paid  and  the  furniture  of  his  house  was 
seized.  These  large  contracts  in  America  must  require  large 
expenditure  in  order  to  fulfil  them,  must  require  large  capital  in 
hand  in  order  to  carry  them  on  with  success ;  and,  instead  of 
having  that  capital,  the  debtors  are  reduced  to  a  position  so  bad 
that  it  is  impossible  for  any  man  of  business  to  conceive  that 
they  have  either  means  or  credit.  It  was  suggested  that  by 
reason  of  the  value  of  the  contracts  in  Brazil  they  could  raise 
money  in  London.  One  naturally  asks,  is  there  anyone  who  will 
come  before  the  Court,  and  not  merely  give  a  shadowy  opinion 
that  in  the  city  of  London  these  persons  could  get  credit,  but 
who  will  pledge  his  oath  that  he  himself  is  ready  to  advance 
them  money  ?  Certainly  not.  Therefore  there  are  these  large 
contracts,  but  the  contractors  have  no  means,  in  hand  or  in  credit, 
to  carry  them  out.  Then  what  is  the  scheme  ?  They  are  to  be 
allowed  to  carry  out  these  contracts.  If  this  scheme  is  approved 
they  are  immediately  made  masters  of  the  mode  of  carrying  them 
out,  and  then  they  offer  to  set  by  a  certain  amount  each  year  for 
three  years  of  the  net  profits.    The  official  receiver  says  that 
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there  is  no  evidence  whatever  to  shew  the  probable  amount  of  1886 
the  net  earnings  of  which*  the  debtors  propose  to  set  apart  one-  ex  parte" 
third  part  for  their  creditors  during  the  next  three  years,  nor  any  ^^^^' 
evidence  that  any  sum  will  be  earned  by  them,  or  either  of  them.  reed. 
He  is  quite  right,  there  is  not  a  tittle  of  evidence  to  shew  it.  On  LordElh^M.R. 
the  contrary,  the  business  inference  is  that,  even  if  they  could 
carry  on  the  contracts,  the  first  three  years  would  be  onerous 
to  them,  and  there  would  not  be  any  net  profits  at  all.  Under 
these  circumstances  the  official  receiver  says  that  he  is  unable  to 
report  that  the  creditors  will  receive  any  dividend  whatever  from 
the  proposal.  It  seems  to  me  that  this  is  a  good  objection ;  I 
cannot  see  any  reasonable  prospect  of  a  dividend.  "  Nor  is  he 
able  to  report  that  the  scheme  of  arrangement  is  reasonable,  or 
calculated  to  benefit  the  general  body  of  creditors."  This  is  a 
submission  to  the  Court.  And,  taking  these  facts  into  considera-* 
tion,  that  this  scheme  is  to  hand  over  to,  or  rather  to  leave  in,  the 
hands  of  the  debtors  the  sole  control  of  the  mode  in  which  these 
burdensome  contracts  are  to  be  carried  out,  considering  their 
position  and  means,  and  what  they  must  require  in  order  to  carry 
out  these  contracts,  can  the  Court  be  of  opinion  that  the  terms  of 
the  scheme  are  reasonable  ?  To  my  mind  they  are  wholly  un- 
reasonable. And,  if  it  is  not  a  reasonable  scheme,  it  certainly  is 
not  one  calculated  to  benefit  the  general  body  of  creditors.  What 
is  there  to  shew  that  any  benefit  will  come  to  the  creditors  ?  I 
agree  with  the  official  receiver  that  there  is  no  reasonable  pros- 
pect of  anything  coming  to  the  creditors  by  means  of  it.  There- 
fore it  is  not  calculated  to  benefit  the  general  body  of  the 
creditors.  If  so,  the  registrar  was  right  in  refusing  to  approve  of 
the  scheme. 

But,  supposing  that  is  going  too  far  (and  I  am  only  assuming 
it  for  the  purpose  of  shewing  that  there  are  other  grounds),  I 
come  to  the  discretionary  power  of  the  Court.  What,  again,  is 
the  state  of  things  ?  To  my  mind  it  is  clearly  made  out  that 
these  contractors  traded  in  the  most  reckless  and  careless  and 
improper  manner,  and  were  guilty  of  improper  conduct  as  traders. 
To  my  mind  they  have  committed  that,  not  slight,  but  serious, 
offence  against  trading  morality,  which  is  struck  at  by  subs.  3  (a) 
of  8.  28  of  the  Act;  they  have  failed  to  keep  usual  books  of 
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1886  account  in  an  ordinary  and  proper  and  business  way.  They  have 
BxpABTB  hardly  kept  any  books  at  all.  They  had  no  proper  ledger.  To 
^^^'  say  that  they  had  a  ledger  at  each  place  at  which  they  were 
Reed.  Carrying  out  a  contract  is  to  my  mind  idle.  That  is  not  the 
LordE^.M.R.  ledger  which  is  required.  The  ordinary  duty  of  contractors, 
whose  business  it  is  to  carry  on  contracts  at  many  different 
places,  is  to  haye  at  their  head  place  of  business  books  which 
will  shew,  not  the  result  of  each  contract,  but  the  result  of  all 
their  contracts.  A  ledger  should  contain  not  the  account  of  one 
work  or  the  dealing  with  one  person,  but  an  account  of  all  the 
business.  There  is  not  a  symptom  of  these  debtors  having  ever 
had.  such  a  ledger.  There  is  nothing  in  any  book  which  could 
shew  them  what  was  the  state  of  their  business  with  regard  to  all 
their  contracts.  Their  cash-books  were  not  worked  up  in  the 
ordinary  way,  and  were  not  in  a  state  to  shew  to  anybody,  or  to 
themselves,  what  was  the  state  of  their  business.  The  way  in 
which  such  books  should  be  kept  has  been  often  enunciated  by 
the  Court.  It  is  not  enough  that  there  should  be  books  with 
entries  in  them  which  would  require  a  prolonged  examination  by 
a  skilled  accountant  in  order  to  ascertain  the  result  of  them. 
That  is  not  keeping  proper  books.  The  books  should  be  properly 
kept  and  balanced  from  time  to  time,  so  that  at  any  moment  the 
real  state  of  the  trader's  affairs  may  at  once  appear.  Those  are 
the  books  which  traders  ought  to  keep.  There  is  not  a  symptom 
that  these  debtors  have  kept  such  books ;  on  the  contrary,  there 
is  strong  evidence  from  the  statement  of  the  official  receiver, 
which  is  not  contradicted  by  any  evidence  brought  before  us, 
that  their  books  were  not  kept  in  anything  like  the  proper  and 
ordinary  mode  in  which  business  men  keep  their  books.  It  has 
been  suggested  that  this  is  a  slight  offence.  It  is  not  a  slight 
offence.  It  is  a  serious  offence,  and  one  for  which  in  the  case  of 
a  bankruptcy  some  punishment  would  have  been  inflicted  on  the 
debtors,  although  not  possibly  the  punishment  of  refusing  them 
their  discharge.  But  it  is  a  serious  offence  which  mu^t  be  met 
with  punishment. 

Again,  did  the  debtors  continue  to  carry  on  business  after  they 
knew  that  they  were  insolvent  ?  What  are  the  fftcts  ?  They  had 
these  heavy  burdensome  contracts  which  could  not  be  carried  out 
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unless  they  had  means ;  they  have  had  this  enormous  body  of       18S6 
bankruptcy  petitions  presented  against  them,  to  which,  as  it    Ex  pabtb"" 
appears  to  me,  they  had  no  answer;  they  had  an  execution  put  in       ^^^' 
which  they  could  not  meet,  and  were  obliged  to  allow  their  very       Beed. 
furniture  to  be  seized.    Would  any  man  of  business  venture  tOi^d^^M.R. 
say  that  the  seizure  of  a  man's  furniture  is  not  the  last  symptom 
of  insolvency  ?    They  were  clearly  insolvent,  and  they  knew  it, 
and  it  is  a  serious  offence  to  carry  on  business  after  that.    Taking 
all  the  fftcts  together  (for  you  must  not  take  one  thing  alone), 
has  their  conduct  been  that  of  good  and  careful  traders  ?    They 
have  been  guilty  of  offences  under  the  28th  section;  and  those 
offences  are  strong  to  shew  that  they  are  not  persons  who  ought 
to  be  trusted,  in  the  way  in  which  the  scheme  would  trust  them, 
to  carry  on  business.    Therefore,  not  only  are  there  offences 
proved  which  justify  the  registrar  in  refusing  to  approve  this 
scheme,  but  the  Court  ought  to  refuse  to  approve  the  scheme  on 
this  ground  also,  that  it  would  trust  with  the  control  of  the  busi- 
ness persons  who  have  shewn  themselves  utterly  unworthy  to  be 
trusted  to  carry  on  any  business  with  reasonable  care  and  atten- 
tion.   I  think  for  every  reason  the  Court  ought  to  exercise  the 
power  given  to  it  by  the  statute,  and  is  bound  to  say  that  the 
scheme  ought  not  to  be  approved.   The  appeal  must  be  dismissed. 

LiKDLEY,  L.J.  The  registrar  has  declined  to  approve  this 
scheme,  which  has  the  support  of  a  considerable  number  of  the 
creditors.  According  to  the  figures  which  I  have  taken  down, 
there  are  creditors  for  about  I31,000Z.  who  support  it,  and 
creditors  for  about  20,000Z.  who  oppose  it. 

The  first  point  is,  whether  the  scheme  is,  in  itself,  a  reasonable 
scheme,  or  calculated  to  benefit  the  general  body  of  creditors.  I 
underst&nd  the  majority  of  the  creditors  are  of  opinion  that  it  is 
the  only  chance  they  have  of  getting  anything.  But  the  o£Scial 
receiver  says  that  it  does  not  appear  how  the  debtors  will  be  in 
a  position  to  carry  out  their  contracts.  That  struck  me  when  I 
first  read  the  scheme.  It  appeared  to  be  a  reasonable  scheme, 
provided  there  was  any  method  of  carrying  it  out,  but  I  fail  to 
see  any  reason  to  suppose  that  it  can  be  carried  out.  There  is  no 
money  forthcoming ;  no  probability  of  benefit  to  the  creditors 
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1886        from  the  scheme  as  it  stands ;  and  there  is  nothing  whatever  to 

Ex  PARTE    shew  that  the  foreign  governments  would  allow  the  contracts  to 

^*^*       ffo  on.     I  do  not  call  it  a  reasonable  scheme. 

In  BE 

Reed.  The  registrar  has  also  found  that  the  debtors  have  not  kept 

Lind^^^j.    proper  books.    That  is  a  matter  of  conduct,  and  the  Act  of  1883 

makes  the  conduct  of  the  debtor  a  matter  of  extreme  importance. 

Sect.  18,  subs.  5,  says  that  "  the  Court  shall,  before  approving  a 

composition  or  scheme,  hear  a  report  of  the  official  receiver  as  to 

the  terms  of  the  composition  or  scheme";   that  is,  as  to  its 

reasonableness  or  practicability  and  so  on.    That  is  a  matter 

upon  which  the  Court  might  possibly  be  guided  very  much  by 

the  view  of  the  creditors.    But  that  is  not  all.    The  Court  is  to 

hear  a  report  "  as  to  the  conduct  of  the  debtor  " ;  that  is  a  matter 

of  a  very  different  character.    Therefore  the  Court  has  to  take 

into  consideration,  quite  apart  from  what  the  creditors  think  of 

a  proposed  scheme,  how  the  debtor  has  been  carrying  on  his 

business,  and,  if  the  Court  is  of  opinion  that  the  conduct  of  the 

debtor  has  been  such  that  it  ought  not  to  approve  of  the  scheme, 

it  is  the  duty  of  the  Court  to  refuse  to  approve  of  it. 

Now  these  debtors  have  not  kept  their  books  in  such  a  way  as^ 
in  a  business  sense,  to  shew  their  financial  position.  Though 
there  may  be  in  their  books  an  undigested  mass  of  figures  from 
which,  I  suppose,  it  may  be  possible  to  find  out  something  about 
the  condition  of  their  business,  yet  there  has  been  no  keeping  of 
proper  books  in  a  business  sense ;  they  have  not  kept  such  books 
as  they  ought  to  have  kept,  and  that  is  a  very  serious  offence. 

The  official  receiver  also  reports  that  they  have  continued  to 
carry  on  business,  and  incur  debts,  notwithstanding  their  in- 
solvency, and  their  knowledge  of  it.  The  fact  that  they  did  not 
keep  proper  books  may  account  to  some  extent  for  their  ignorance 
of  their  position ;  but  the  knowledge  of  their  real  position  was 
forced  upon  them  in  a  very  unmistakable  way  by  having  twenty- 
four  bankruptcy  petitions  presented  against  them,  and  by  the 
furniture  of  one  of  them  being  seized  under  an  execution ;  and 
yet,  knowing  in  this  way  their  position,  they  continued  to  carry 
on  their  business.  Under  these  circumstances  I  think  the  learned 
registrar  came  to  a  proper  conclusion,  and  that  this  scheme  ought 
not  to  be  approved  by  the  Court. 
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LoPESy  L.  J.    The  material  sections  of  the  Bankruptcy  Act  of       1886 
1883  are  ss.  18,  28.    What  were  the  objects  of  the  legislature    Expabtb 
in  passing  those  two  sections?    Putting  it  shortly,  I  think  the      ''^^^' 
objects  were  these,  to  protect  a  prudent  minority  of  creditors       jxesd, 
against  a  reckless  majority,  and  also  to  protect  the  reckless  ma- 
jority against  themselves.    How  did  the  legislature  propose  to 
carry  out  these  objects  ?    By  placing  in  the  Court  a  controlling 
supervision,  and  sub-s.  5  of  s.  18  shews  how  that  controlling 
supervision  is  to  be  exercised.    It  says,  "  The  Court  shall,  before 
approving  a  composition  or  scheme,  hear  a  report  of  the  official 
receiver  as  to  the  terms  of  the  composition  or  scheme,  and  as  to 
the  conduct  of  the  debtor,  and  any  objections  which  may  be  made 
by  or  on  behaK  of  any  creditor."    Therefore,  not  only  have  the 
terms  of  the  composition  or  scheme  to  be  considered,  but  also  the 
conduct  of  the  debtor. 

Now  in  the  present  case  the  official  receiver  has  reported  against 
both  the  terms  of  the  scheme  and  the  conduct  of  the  debtors. 
The  report  afterwards  came  before  the  registrar,  and  he  has  re- 
fused to  approve  the  scheme.  What  would  justify  this  Court  in 
reversing  his  decision  ?  Nothing,  I  think,  except  the  feeling 
that  he  has  wrongly  exercised  his  discretion.  The  facts  have 
been  already  fully  dealt  with,  and  I  need  only  say  that,  having 
regard  to  those  facts,  and  to  the  evidence  which  was  before  the 
registrar,  I  do  not  think  that  he  has  exercised  his  discretion 
ivrongly ;  on  the  contrary,  I  think  he  has  exercised  it  rightly. 
In  my  opinion  his  decision  ought  to  be  upheld. 

Yate  Lee,  for  the  petitioning  creditor,  asked  for  his  costs. 

Lord  Esheb,  M.B.  Only  one  set  of  costs  will  be  allowed  to 
the  opposing  creditors. 

Arnold  White,  for  the  official  receiver.  The  official  receiver  is 
entitled  to  costs.  He  was  served  with  notice  of  the  appeal,  and 
it  was  necessary  for  him  to  appear  because  his  report  was  im- 
peached. 

[Lord  Esher,  M.R.    He  need  not  defend  his  report.] 


Heed. 
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1886  At  any  rate  he  should  have  his  costs  out  of  the  deposit  on  the 

Ex  PABTE  "  appeal :  Ex  parte  Campbelh  (1) 
Bebd. 
In  bb  WinsloWj  Q.Cy  for  the  debtors.    The  notice  of  appeal  which 

was  served  on  the  official  receiver  expressly  stated  that  no  relief 
would  be  asked  against  him.    In  the  absence  of  special  circum- 
stances the  official  receiver  ought  not  to  appear  on  the  hearing 
of  an  appeal :  Ex  parte  Dixon.  (2) 
Arnold  White,  in  reply. 

LoBD  EsHEB,  M.B.  The  Court  has  already  said  that  it  will 
-not  encourage  the  appearance  of  unnecessary  parties  at  the  ex- 
pense of  a  bankrupt's  estate.  The  official  receiver  is  an  officer 
of  the  Court ;  when  he  has  made  his  report  his  duty  is  at  an  end. 
As  a  general  rule  he  ought  not  to  appear  on  the  hearing  of  an 
appeal,  unless  the  Court  requires  him  to  do  so,  in  which  case  his 
costs  will  be  provided  for.  He  should  not  appear  as  a  volunteer 
except  under  very  special  circumstances.  There  are  no  such 
circumstances  in  the  present  case.  He  ought  not  to  have  appeared, 
and  we  cannot  allow  him  any  costs. 

LiNDLET  and  Lopes,  L.J  J.,  concurred. 

April  16.  Bighaniy  Q.C,  for  assenting  creditors,  applied  for 
leave  to  appeal  to  the  House  of  Lords,  but 

The  Couht  (Lord  Esher,  M.R.,  and  Lindley  and  Lopes,  L. JJ.) 
rejected  the  application. 

Solicitors  for  debtors :  G.  S.dk  H.  Brandon. 
Solicitors  for  assenting  creditors:  Ingle,  Cooper,  &  Holmes; 
Fobs  dk  Ledmm  ;  Lmrdey  dt  Lumley. 

Solicitors  for  opposing  creditors :  Letts  Brothers  ;  G.  Castle. 
Solicitor  for  official  receiver :  W.  W,  Aldridge. 

(1)  15  Q.  B.  D.  213,  217.  (2)  13  Q.  B.  D.  118, 127. 
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Marcklli 
Bankruptcy— BiU  of  Sale—  Validity—Deviatimfrom  Biatutcry  Form^Amgn-     April  17. 

ment  qf  Chatteh  ''as  beneficial  ovmer  ''—BiUs  of  Sale  Act  (1878)  Amend- 

ment  Ad,  1882  (45  4?  46  Vict,  c,  43),  w.  7,  9,  IZ—Conveyancing  Act,  1881 

(44  &  45  Vict.  c.  41),  M.  2,  7. 


A  bill  of  sale  of  chattels,  given  byway  of  security  for  the  payment  of  money, 
by  which  the  grantor  purports  to  assign  the  chattels  **  as  beneficial  owner,"  is 
not  "in  accordance  "  with  the  form  given  in  the  schedide  to  the  'Bills  of  Sale 
Act  of  1882,  and  is  therefore  made  void  by  s.  9  of  that  Act. 

Per  Lord  Esher,  M.R.,  and  Cotton,  Lindley,  Bowen,  and  Lopes,  L.JJ.  A  bill 
of  sale  which  deviates  from  the  statutory  form  will  not  be  made  void  by  s.  9, 
if  it  produces  the  precise  legal  effect — ^neither  more  nor  less — of  that  form,  and 
if  the  variance  is  not  calculated  reasonably  to  deceive  those  for  whose  benefit 
the  statutory  form  is  provided. 

Per  Fry,  L.  J.  Semble,  that  a  bill  of  sale  which  produces  precisely  the  same 
legal  effect  as  a  document  in  the  statutory  form  may  still  be  void  imder  s.  9, 
if,  for  instance,  it  contains  prolix  and  useless  recitals,  and  is  generally  framed 
with  unnecessary  prolixity. 

A  bill  of  sale  of  chattels  given  as  security  for  money  contained  stipulations 
by  the  grantor  to  insure  the  chattels  against  fire  in  the  sum  of  900?.,  to  pay  the 
premiums,  and,  on  demand,  to  produce  the  receipts  for  the  premiums  to  the 
grantee;  and  that,  if  default  should  be  made  by  the  granted  in  effecting  or 
keeping  up  the  policy,  the  grantee  might  insure  the  property,  and  that  all 
moneys  expended  by  him  for  that  purpose,  with  interest  thereon,  should  on 
demand  be  repaid  by  the  grantor,  and  until  repayment  should  be  a  charge  on 
the  property.  But  it  was  provided  that  the  goods  should  not  be  liable  to  seizure 
by  the  grantee  for  any  cause  other  than  those  specified  in  s.  7  of  the  Bills  of 
Sale  Act,  1882  :— 

Held  (by  Lord  Esher,  M.R.,  and  Lindley  and  Lopes,  L.JJ.),  that  the  deed 
was  not,  by  reason  of  any  of  these  stipulations,  made  void  by  s.  9  of  the  Act. 

Appeal  from  an  order  made  by  the  judge  of  the  Colchester 
County  Court  whereby  he  decided  that  a  bill  of  sale  executed  by 
the  bankrupt  on  September  19, 1884,  was  yalid. 

By  the  bill  of  sale  the  grantor,  as  '^  beneficial  owner,"  conyeyed 
the  chattels  specified  in  the  schedule  thereto,  by  way  of  security 
for  the  payment  of  936Z.  14d,  2d.  with  interest.  And  the  grantor 
agreed  with  the  grantee  that  he  would  during  the  continuance  of 
the  security  at  all  times  keep  the  chattels  assigned  insured  against 
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loss  or  damage  by  fire  in  the  sum  of  900Z.  (in  the  joint  names  of 
himself  and  the  grantee),  and  would  pay  all  premiums  necessary 
for  effecting  and  keeping  up  the  insurance,  and  would  on  demand 
produce  to  the  grantee  the  policy  or  policies  of  such  inisurance 
and  the  receipt  for  every  such  payment;  and  that,  if  default 
should  at  any  time  be  made  by  the  grantor  in  effecting  or  keeping 
up  such  insurance,  it  should  be  lawful  for  the  grantee  to  insure 
and  keep  insured  the  chattels  in  the  sum  of  900Z.,  and  that  all 
moneys  expended  by  him  for  such  purpose,  together  with  interest 
thereon  at  the  rate  of  5  per  cent,  per  annum  from  the  time  of  the 
same  having  been  expended,  should  on  demand  be  repaid  to  him 
by  the  grantor,  and  until  such  repayment  should  be  a  charge  upon 
all  the  premises  thereby  mortgaged.  Provided  always  that  the 
chattels  thereby  assigned  should  not  be  liable  to  seizure  or  be 
taken  possession  of  by  the  grantee  for  any  cause  other  than  those 
specified  in  s.  7  of  the  Bills  of  Sale  Act  of  1882.  The  deed  was 
duly  registered  as  a  bill  of  sale. 

On  the  20th  of  December,  1884,  the  grantor  was  adjudicated  a 
bankrupt,  and  on  July  15, 1885,  the  county  court  judge  dismissed 
an  application  by  the  trustee  in  the  bankruptcy  for  an  order 
declaring  the  bill  of  sale  void  as  against  him. 

The  trustee  appealed  to  the  Divisional  Court. 

Dec.  8, 1885.  Cooper  Willis,  Q.C.,  and  Herbert  Beed,  for  the 
trustee,  cited  Hetherington  v.  Groome  (1) ;  Melville  v.  Stringer  (2) ; 
Sibley  v.  Higgs.  (3) 

Window,  Q.C.y  and  C.  E.  Jones,  for  the  grantee. 

Cooper  Willis,  Q.C.,  in  reply. 

Dec.  9,  1885.  The  judgment  of  the  Court  (Hawkins  and 
Cave,  J  J.)  was  delivered  by 

Cave,  J.  On  the  question  whether  the  bill  of  sale  is  yoid 
because  it  contains  a  covenant  making  the  premiums  for  in- 
surance, if  paid  by  the  grantee,  repayable  to  him  by  the  grantor 
on  demand,  and  not  on  a  fixed  day,  I  accept  of  course  the  decision 
of  the  Court  of  Appeal  in  Hetherington  v.  Oroome  (1),  and  I  propose 

(1)  13  Q.  B.  D.  789.  (2)  13  Q.  B.  D.  392. 

(3)  15  Q.  B.  D.  619. 
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to  act  upon  and  follow  that  decision  wherever  it  is  clearly  ap- 
plicable. Now  in  the  present  case  the  bill  of  sale  provides  that 
the  moneys  paid  by  the  grantee  for  insuring  the  goods  shall  be 
repayable  by  the  grantor  on  demand,  but  it  does  not  in  express 
terms  give  a  power  to  seize  the  goods  in  default  of  such  repay- 
ment. If  it  had  contained  that  power  in  express  terms,  I  am 
not  prepared  to  say  that  the  bill  of  sale  would  have  been  con- 
trary to  the  provisions  of  the  statute.  It  was  argued  that  the 
grantee  had  that  power  by  reason  of  the  subsequent  proviso 
giving  him  power  to  seize  the  goods  on  the  failure  of  the  grantor 
to  perform  the  covenants  in  the  bill  of  sale,  and  that  the  case 
was  therefore  brought  within  Hetherington  v.  Oroame  (1)  and 
Sibley  v.  Htggs.  (2)  I  do  not  agree  with  that  view.  I  think 
there  is  a  difference  between  payment  of  the  principal  and  in- 
terest due  on  the  security  and  payment  of  recurrent  sums,  such 
as  premiums  for  insurance,  becoming  due  to  the  grantee  in 
certain  events.  In  Hetherington  v.  Grooms  (1)  the  Court  of 
Appeal  held  that  the  bill  of  sale  was  bad,  because  it  provided  for 
the  payment  of  the  principal  and  interest  on  demand,  whereas 
the  form  given  in  the  schedule  provided  for  payment  of  principal 
and  interest  on  a  day  certain.  The  statute  gives  no  form  of  words 
relating  to  insurance,  and  I  therefore  think  the  principle  of  that 
case  does  not  apply.  If  that  principle  did  apply,  it  would  be 
necessary  to  specify  in  the  bill  of  sale  a  date  for  the  repayment 
of  insurance  premiums  by  the  grantor  after  the  date  on  which  the 
grantee  might  have  paid  them.  That  would  require  a  difficult 
and  cumbrous  form,  and  the  intention  of  the  statute,  which  is 
meant  to  be  used  as  a  shield  for  an  honest  debtor,  would  not  be 
carried  out.  On  these  grounds  I  am  of  opinion,  and  my  Brother 
Hawkins  concurs,  that  the  objection  to  the  bill  of  sale  fails,  and 
the  appeal  must  be  dismissed. 

Appeal  dismissed, 

W.  A. 

The  trustee  appealed  to  the  Court  of  Appeal,  leave  having  been 
obtained  for  the  purpose. 

Jan.  29,  1886.    Cooper  Willis,  Q£.,  and  Eerlert  Beed,  for  the 
(1)  13  Q.  B.  D.  789.  (2)  15  Q.  B.  D.  619. 
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appellant.  The  bill  of  sale  is  void  under  s.  9  (1)  of  the  Bills  of 
Sale  Act  of  1882.  It  is  not  in  accordance  with  the  form  given  in 
the  schedule  to  the  Act. 


(1)  Sect.  7.  "Personal  chattels 
assigned  under  a  bill  of  sale  shall  not 
be  liable  to  be  seized  or  taken  posses- 
sion of  by  the  grantee  for  any  other 
than  the  following  causes : — 

(1)  If  the  grantor  shall  make  default 

in  payment  of  the  sum  or  sums 
of  money  thereby  secured  at 
the  time  therein  provided  for 
payment,  or  in  the  perform- 
ance of  any  covenant  or  agree- 
ment contained  in  the  bill  of 
sale  and  necessary  for  main- 
taining the  security ; 

(2)  If  the  grantor  shall  become  a 

bankrupt,  or  suffer  the  said 
goods  or  any  of  them  to  be  dis- 
trained for  rent,  rates,  or  taxes; 

(3)  If  the  grantor  shall  fraudulently 

either  remove  or  suffer  the  said 
goods,  or  any  of  them,  to  be 
removed  from  the  premises ; 

(4)  If  the  grantor  shall  not,  with- 

out reasonable  excuse,  upon 
demand  in  writing  by  the 
grantee,  produce  to  him  his 
last  receipts  for .  rent,  rates, 
and  taxes ; 

(5)  If  execution  shall  have   been 

levied  against  the  goods  of 
the  grantor  under  any  judg- 
ment at  law." 
Sect.  9.  "A  bill  of  sale  made  or 
given  by  way  of  security  for  the  pay- 
ment of  money  by  the  grantor  thereof 
shall  be  void  unless  made  in  accord- 
ance with  the  form  in  the  schedule  to 
this  Act  annexed." 

Sect.  13.  "  All  personal  chattels 
seized  or  of  which  possession  is  taken 
after  the  commencement  of  this  Act, 
imder  or  by  virtue  of  any  bill  of  sale 
(whether  registered  before  or  after  the 
commencement  of  this  Act),  shall  re- 
main on  the  premises  where  they  were 


so  seized  or  so  taken  possession  of,  and 
shall  not  be  removed  or  sold  until  after 
the  expiration  of  five  clear  days  from 
the  day  they  were  so  seized  or  so  taken 
possession  of." 

The  form  of  biU  <^  sale  given  in  the 
schedule  is  as  follows : — 

"  This  Indenture  made  the  day 
of  ,  between  A.  B,  of  of  the 

one  part,  and  C.  D,  of  of  the 

other  part,  witnesseth  that  in  con- 
sideration of  the  sum  of  £  now 
paid  to  A.  B.  by  C,  2>.,  the  receipt  of 
which  the  said  A.  B.  hereby  acknow- 
ledges [or  whatever  ehe  the  consider- 
ation may  &ej,  he  the  said  A,  B,  doth 
hereby  assign  unto  C  D.,  his  execu- 
tors, administrators,  and  assigns,  all 
and  singular  the  several  chattels  and 
things  specifically  described  in  the 
schedule  hereto  annexed  by  way  of 
security  for  the  payment  of  the  sum 
of  £  ,  and  interest  thereon  at  the 
rate  of  £  per  cent,  per  annum  [or 
tohatever  else  may  be  the  TaJte\,  And 
the  said  A.  B,  doth  further  agree  and 
declare  that  he  will  duly  pay  to  the 
said  C.  D.  the  principal  sum  aforesaid, 
together  with  the  interest  then  due, 
by  equal  payments  of  £  on  the 
day  of  [or  whatever  else  may  he  the 
stipulated  times  or  time  of  paymenf]. 
And  the  said  A.  B,  doth  also  agree 
with  the  said  C.  D.  that  he  will  [here 
insert  terms  as  to  insurance,  payment 
of  renty  or  otherwise^  which  the  parties 
may  agree  to  for  the  maintenance  or 
defeasance  of  the  security"]. 

Provided  always  that  the  chattels 
hereby  assigned  shall  not  be  liable  to 
seizure  or  to  be  taken  possession  of  by 
the  said  C.  D,  for  any  cause  other  than 
those  specified  in  Becti<»i  eeven  of  the 
Bills  of  Sale  Act  (1878)  Amendment 
Act,  1882." 
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The  covenant  to  produce  on  demand  the  policy  of  insuiance 
and  the  receipts  for  premiums  is  not  a  reasonable  proyision,  and 
if  there  was  a  breach  of  the  covenant  the  grantee  would  be 
entitled  to  seize  the  goods. 

Then,  the  provision  that,  in  case  the  grantor  does  not  insure 
the  grantee  may  do  so,  and  that  the  premiums  which  he  may  pay 
shall  be  repaid  to  him  on  demand,  is  contrary  to  the  intention  of 
the  Act.  There  ought  at  any  rate  to  be  a  provision  that  the 
demand  shall  be  in  writing :  Bills  of  Sale  Act,  1882,  s.  7.  A 
covenant  which  is  not  necessary  "  for  maintaining  the  security  " 
ought  not  to  be  inserted ;  it  necessarily  complicates  the  trans- 
action :  Hetherington  v.  Oroome  (1) ;  MdviOe  v.  Siringer.  (2) 

Again,  the  effect  of  making  the  assignment  of  the  goods  ^^  as 
beneficial  owner  "  is  to  introduce  into  the  deed,  by  implication, 
the  mortgage  covenants  specified  in  s.  7,  sub-s.  1  (c)  of  the  Con- 
veyancing Act,  1881.  No  ordinary  grantor,  looking  at  the  bill 
of  sale,  would  suppose  that  all  those  complicated  covenants  were 
implied ;  and,  if  the  covenants  were  inserted  in  the  deed  verbatim, 
the  deed  would  not  be  in  accordance  with  the  statutory  form. 

Window^  Q.C.,  and  C.  E,  Jones^  for  the  grantee,  were  not  heard. 
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LoBD  EsHEB,  M.B.    In  my  opinion  there  is  no  blemish  to  be 
found  in  this  bill  of  sale. 

The  question  is  whether  it  is  or  is  not  valid  under  the  Act  of 
1882.  It  is  said  that  the  stipulation  that  the  grantor  will  produce 
the  receipts  for  the  insurance  premiums  on  demand  is  unreason- 
able, and  makes  the  bill  of  sale  void  under  the  Act.  But  the 
Act  has  nothing  to  do  with  the  reasonableness  or  unreasonable- 
ness of  the  bargain  between  the  parties ;  it  only  deals  with  that 
which  is  to  be  inserted  in  the  bill  of  sale.  It  might  be  said  that 
it  was  unreasonable  if  the  rate  of  interest  was  25  per  cent  But 
it  is  not  because  the  stipulations  are  unreasonable  that  you  can 
set  aside  a  bill  of  sale.  In  the  present  case,  it  was  part  of  the 
bargain  that  the  receipts  for  the  premiums  should  be  produced 
on  demand.  Is  there  any  reason  against  inserting  such  a  stipu- 
lation in  the  bill  of  sale  ?  That  the  receipts  should  be  produced 
on  demand  was  one  of  the  texms  as  to  the  insurance,  and  the 
(1)  13  Q.  B.  D.  789.  (2)  13  Q.  B.  D.  392. 
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Ex  parte"  ill  the  deed.  The  bill  of  sale  cannot,  therefore,  be  inyalidated  on 
Stanford,    this  ground. 

In  BE 
Babbeb.         Then  it  is  said  to  be  an  unreasonable  prorision  that  if  the 

LordEeher.M.E.  grautor  docs  uot  pay  the  premiums,  the  grantee  may  pay  them 
and  add  them  to  the  amount  secured  by  the  deed,  and  that  the 
grantor  will  repay  the  amount  paid  by  the  grantee  on  demand. 
But  that,  again,  was  one  of  the  terms  as  to  the  insurance,  and  its 
insertion  cannot  inyalidate  the  deed.  Then  it  is  said  that  the 
insertion  of  a  coyenant  which  is  not  necessary  for  the  main- 
tenance of  the  security,  though  no  effect  is  given  to  it,  will 
inyalidate  the  deed.  I  do  not  think  that  the  insertion  of  mere  sur- 
plusage, which  is  not  necessary  to  the  maintenance  of  the  security, 
will  invalidate  the  deed.  [His  Lordship  then  gave  his  reasons  for 
thinking  that  there  was  no  foundation  for  the  objection  arising 
from  the  use  of  the  words  ^^as  beneficial  owner,''  but,  as  the 
appeal  was  afterwards  re-argued  on  this  point,  it  is  unnecessary 
to  state  those  reasons.    His  Lordship  continued : — ] 

Then  the  objections  are  reduced  to  this,  that  the  bill  of  sale  is 
not  in  the  form  given  in  the  schedule  to  the  Act  Of  course,  it 
is  not  in  that  exact  form.  I  do  not  intend  to  flinch  from  what  I 
have  said  in  previous  cases,  that,  though  there  may  be  no  actual 
breach  of  the  provisions  of  s.  9,  yet  if  a  bill  of  sale  is  so  far  away 
from  the  statutory  form  that  it  would  not  give  to  an  ordinary 
borrower  substantially  clear  information  as  to  what  he  was  about 
to  do,  it  would  not  be  in  accordance  with  that  form.  But,  if  a 
bill  of  sale  is  a  plain  and  simple  document  which  would  not 
deceive  any  ordinary  borrower,  the  Court  has  never  said  that  it 
must  be  set  aside  because  it  is  not  in  the  exact  form  given  in  the 
schedule.  In  the  present  case,  I  am  of  opinion  that  the  bill  of 
sale  is  not  so  intricate,  by  reason  either  of  its  length  or  the  manner 
in  which  it  is  expressed,  as  to  place  any  real  difficulty  in  the  way 
of  the  borrower.  It  is  in  substance  made  in  accordance  with  the 
statutory  form,  and  I  think  it  is  not  invalid  on  any  of  the  grounds 
which  have  been  suggested.    The  appeal  must  be  dismissed. 

LiKDLET,  L.J.  I  am  of  the  same  opinion.  I  think  that  the 
covenant  for  the  production  of  the  receipts  for  premiums  is  not  in 
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been  some  diflSculty  about  it  but  for  the  ckuse  which  prevents    ex  TAwm  ^ 
the  seizure  of  the  goods  for  any  cause  other  than  those  specified    fi^*»'«^ 
in  8.  7  of  the  Act.    It  is  said  that  the  bill  of  sale  is  not  in     KisauL 
accordance  with  the  statutory  form.    Looking  at  the  words  which   uni^Lj. 
are  printed  in  italics  in  the  statutory  form,  it  is  clear  that  a  bill 
of  sale  will  not  be  void  merely  because  it  contains  some  stipula- 
tions which  are  not  among  those  which  are  printed  in  the  ordi- 
nary type.     The  form  contemplates  that  there  may  be  other 
stipulations  besides  those.    The  Act  does  not  say  that  a  bill  of 
sale  must  contain  neither  more  nor  less  than  the  form  in  the 
schedule ;  it  only  says  that  it  shall  be  void  unless  it  is  made  in 
accordance  with  that  form.    I  think  that  in  the  present  case 
there  is  nothing  in  the  bill  of  sale  which  is  repugnant  to  the 
form.    [His  Lordship  then  stated  his  opinion  that  the  use  of  the 
words  '^  as  beneficial  owner  "  did  not  invalidate  the  bill  of  sale.] 

Lopes,  L.J.   It  is  said  that  the  stipulation  for  the  production 

of  the  receipts  for  premiums  is  an  unreasonable  one.    But  it  is 

clearly  not  an  agreement  necessary  for  maintaining  the  security^ 

and  it  is  therefore  not  within  s.  7.    I  think  it  may  be  regarded 

as  mere  surplusage.    And,  in  my  opinion,  the  insertion  of  any 

stipulations  the  observance  of  which  leads  to  nothing,  will  not 

invalidate  a  bill  of  sale.   [His  Lordship  then  said  he  was  inclined 

to  think  the  words  *^  as  beneficial  owner,"  did  not  affect  the 

validity  of  the  deed,  but  that  he  had  some  doubt  on  this  matter.} 

Then  it  is  said  that  the  bill  of  sale  is  not  in  the  form  given  in 

the  schedule.    No  doubt,  it  does  not  servilely  follow  that  form, 

Sut  it  is  only  necessary  that  it  should  follow  the  form  in  substance. 

This  is  very  clearly  put  by  Fry,  L.J.,  in  MelviOe  v.  Stringer.  (1) 

I  think  this  bill  of  sale  is  substantially  in  accordance  with  the 

form  in  the  schedule. 

After  these  judgments  had  been  delivered  the  Court  desired  to 
have  the  question  which  arose  upon  the  Conveyancing  Act  re- 
argued, and  the  appeal  was  placed  in  the  paper  again  for  this 
purpose. 

(1)  13  Q.  B.  D.  392,  402. 
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Feb.  5,  1886.  Cooper  Willis,  Q.C.,  and  HerbeH  Reedy  for  the 
appellants.  The  chattels  comprised  in  this  bill  of  sale  are 
"  property  "  within  the  definition  contained  in  (1)  s.  2  (i.)  of  the 
Conveyancing  Act,  1881 ;  the  deed  is  a  "  conveyance  "  within 
the  definition  in  s.  2  (v.),  and  it  is  a  "mortgage  "  within  s.  2  (vi.). 
The  words  "  beneficial  owner  "  as  used  in  s.  7  have  a  purely 
technical  meaning ;  the  only  effect  of  using  them  is  to  introduce 
into  the  deed  by  implication  certain  covenants  specified  in  s.  7  ; 
in  the  case  of  a  mortgage,  the  covenants  specified  in  s.  7 
sub-8.  1  (C),  are  implied.  If,  then,  these  covenants  are  intro- 
duced into  the  bill  of  sale,  the  grantee  will  be  entitled  at  any 
moment  after  default  in  payment  of  principal  and  interest  to 
enter  and  take  and  have  the  chattels,  and  to  do  what  he  pleases 
with  them.  He  can  remove  them  at  once,  and  this  would  be  in- 
consistent with  the  Bills  of  Sale  Act.  By  force  of  the  Convey- 
ancing Act  the  provisions  of  s.  19  of  that  Act  are  introduced 
into  every  bill  of  sale  subject  of  course  to  sub-s.  3  of  s.  19  and 
to  ss.  20  and  21. 

A  mortgagee  always  had  these  powers  given  to  him.  The 
object  of  s.  7  was  to  shorten  deeds  by  introducing  into  them  by 


(1)  Sect  2.  "  (vL)  Mortgage  in- 
cludes any  charge  on  any  property  for 
securing  money  or  money's  worth." 

By  8.  7  the  following  covenants  shall 
be  deemed  to  be  included  and  implied : 
"(C).  In  a  conveyance  by  way  of 
mortgage  the  following  covenant  by  a 
person  who  conveys  and  is  expressed  to 
convey  as  beneficial  owner  (namely): — 
''  That  the  person  who  so  conveys, 
has,  with  the  concurrence  of 
every  other  person,  if  any,  con- 
veying by  his  direction,    full 
power  to  convey  the  subject- 
matter  expressed  to  be    con- 
veyed by  him,  subject  as,  if  so 
expressed,  and  in  the  manner  in 
which  it  is  expressed  to  be  con- 
veyed; and  also  that,  if  default 
is  made  in    payment  of   the 
money  intended  to  be  secured 
by  the  conveyance,  or  any  in- 


terest thereon,  or  any  part  of 
that  money  or  interest,  con- 
trary to  any  provision  in  the 
conveyance,  it  shall  be  lawful 
for  the  person  to  whom  the  con- 
veyance is  expressed  to  be  made, 
and  the  persons  deriving  title 
under  him,  to  enter  into  and 
upon,  or  receive,  and  thence- 
forth quietly  hold,  occupy,  and 
enjoy  or  take  and  have,  the  sub- 
ject-matter expressed  to  be  con- 
veyed, or  any  part  thereof, 
without  any  lawful  interruption 
or  disturbance  by  the  person 
who  so  conveys,  or  any  person 
conveying  by  his  direction,  or 
any  other  person  not  being  a 
person  claiming  in  respect  of 
an  estate  or  interest  subject 
whereto  the  conveyance  is  ex- 
pressly made." 
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implication  certain  provisions  which  were  usually  inserted  in 
deeds. 

[LoBD  EsHER,  M.R.  If  the  Conveyancing  Act  does  not  apply 
to  a  bill  of  sale,  are  not  the  words  ^^ beneficial  owner"  mere 
surplusage  ?] 

The  words  would  be  embarrassing  and  misleading  to  an  ordi- 
nary borrower.  They  would  be  contrary  to  s.  9  of  the  Bills  of 
Sale  Act  of  1882 :  Hetherington  v.  Oroome.  (1)  The  words  "  bene- 
ficial owner  "  were  never  used  in  deeds  before  the  Conveyancing 
Act,  they  are  words  of  art,  and  they  could  only  have  been  used 
for  one  purpose,  viz.,  to  introduce  by  implication  the  mortgage 
covenants  specified  in  s.  7,  sub-s.  1  (c)  of  that  Act  The  words 
must  be  construed  according  to  their  plain  meanihg,  unless  that 
^construction  would  lead  to  a  manifest  absurdity.  There  may  be  a 
legal  interest  and  an  equitable  interest  in  personal  chattels  as 
well  as  in  realty :  HaMas  v.  Bobinson.  (2)  The  fact  that  some 
provisions  not  contained  in  the  statutory  form  of  a  bill  of  sale  are 
necessarily  implied  in  every  bill  of  sale,  by  virtue  of  express 
•enactments  in  the  Conveyancing  Act,  is  no  answer  to  the  argu- 
ment that  an  implication  arising  from  the  voluntary  use  of  certain 
words  will  make  a  bill  of  sale  void.  A  proviso  for  redemption 
is  implied  by  law  in  every  bill  of  sale  given  as  security,  though 
that  proviso  is  not  to  be  found  in  the  statutory  form. 

Windawy  Q.C.,  and  G.  E.  JoneSy  for  the  grantee.  If,  by  the  use 
of  the  words,  '^as  beneficial  owner,"  the  mortgage  covenants 
specified  in  s.  7  of  the  Conveyancing  Act  are  introduced  by  im- 
plication into  the  bill  of  sale,  it  would  still  be  substantially  in 
^tccordance  with  the  statutory  form.  The  covenants  would  be 
stipulations  agreed  on  by  the  parties  as  necessary  for  maintaining 
the  security,  and  they  are  all  governed  by  the  proviso  that  the 
goods  are  not  to  be  liable  to  seizure  for  any  cause  other  than 
those  specified  in  s.  7  of  the  Act  of  1882.  There  is  no  restriction 
upon  the  length  of  a  bill  of  sale ;  the  parties  may  agree  to  the 
insertion  of  such  covenants  as  they  think  necessary  for  maintain- 
ing the  security.  By  the  security  is  meant  the  deed,  not  the 
goods.  The  Conveyancing  Act  must  be  read  with  the  Bills  of 
Sale  Act.  Some  sections  in  the  Conveyancing  Act,  sects.  15, 17, 
(1)  13  Q.  B.  D.  789,  793.  (2)  16  Q.  B.  D.  288. 

T  2  2 
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1886  and  19-25,  apply  to  every  bill  of  sale  made  by  deed.  The  legis- 
Ex  PABTB  lature  have  themselves  introduced  all  those  provisions  into  every 
Stanfobd.    YyiH  of  sale,  and  they  could  not  have  intended  that  the  introduc- 

In  BB 

Babbeb.     tion  of  other  provisions  by  means  of  the  use  of  the  words  "  bene- 
ficial ovraei "  should  make  the  bill  of  sale  void. 
Cooper  Willis,  in  reply. 

The  Coubt  (Lord  Esher,  M.R.,  and  Lindley  and  Lopes,  L.JJ.) 
held  that  the  effect  of  the  use  of  the  words  '^  as  beneficial  owner  "' 
was  to  render  the  bill  of  sale  void  under  the  Bills  of  Sale  Act, 
1882.  But  they  said  that,  as  the  point  was  one  of  considerable 
importance,  and  the  decision  would  affect  a  great  meuiy  bills  of 
sale,  they  would  give  leave  to  appeal  to  the  House  of  Lords  if  the 
grantee  desired  it. 

March  5, 1886.  Winslow,  Q.C,  and  C.  E.  Jones,  for  the  grantee, 
pointed  out  to  the  Court  that,  by  s.  2  of  the  Bankruptcy  Appeals 
(County  Courts)  Act,  1884  (47  &  48  Vict.  c.  9),  the  decision  of 
the  Court  of  Appeal  upon  an  appeal  from  a  Divisional  Court  of 
the  Queen's  Bench  Division,  sitting  as  a  Court  of  Appeal  from 
an  order  of  a  county  court  in  bankruptcy,  is  made  final,  and  that, 
consequently,  there  was  no  power  to  allow  an  appeal  to  the  House 
of  Lords. 

Cooper  Willis,  Q.C,,  and  Herbert  Beed,  for  the  trustee  in  the 
bankruptcy. 

The  Coubt  (Lord  Esher,  M.B.,  and  Lindley  and  Lopes,  L.  J  J.) 
directed  the  case  to  be  reargued  before  the  full  Court  of  AppeaL 

March  11, 1886.  The  case  was  reargued  this  day  before  Lord 
Esher,  M.B.,  and  Cotton,  Lindley,  Bowen,  Fry  and  Lopes.  L. JJ. 

Cookson,  Q.C.  (Cooper  WHlis,  Q.C.,  and  Herbert  Beed  with  him),, 
for  the  trustee. 

Sir  H.  Bavey,  8.Q.  (Winslow,  Q.C.,  and  C.  E.  Jones  with  him), 
for  the  grantee. 

Cookson,  Q.C.,  in  reply. 

The  arguments  were  in  substance  the  same  as  those  on  the 
former  hearing. 
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The  following  additional  cases  were  referred  to:  Davis  v. 
Burton  (1) ;  Consolidated  Credit  Corporation  v.  Oosney  (2) ;  Ex 
parte  Parsons  (3) ;  Roberts  v.  Roberts  (4) ;  In  re  WHUams.  (5) 

Cur.  adv.  vult. 

April  17, 1886.  Bowen,  L.  J.,  read  the  following  judgment  of 
Lord  Esher,  M.B.,  and  Cotton,  Lindley,  Bowen  and  Lopes,  L.  J  J. 
The  first  question  to  be  considered  is  the  true  construction  to  be 
placed  upon  s.  9  of  the  Bills  of  Sale  Amendment  Act,  1882, 
which  enacts  that  a  bill  of  sale  made  by  way  of  security  for  the 
payment  of  money  is  to  be  void  unless  made  in  accordance  with 
the  form  in  the  schedule.  We  have  to  determine  what  legal 
meaning  ought  to  be  attached  to  the  words  **  in  accordance  with 
the  form."  Is  undeviating  conformity  required,  or,  if  divergence 
within  limits  may  be  permitted,  what  are  the  limits  within  which 
such  divergence  is  permissible  ?  It  is  to  be  observed  in  the  first 
place  that  the  section  does  not  avoid  bills  of  sale  for  not  being 
made  in  the  form  in  the  schedule,  but  only  bills  of  sale  which  are 
not  made  in  accordance  with  the  form.  The  distinction  can 
scarcely  be  accidental.  In  the  principal  Act  of  1878,  with  which 
the  Act  of  1882  is  to  be  construed,  we  find  (s.  7)  a  provision  that 
A£Eidavits  may  be  in  the  form  set  forth  in  schedule  A  to  the  Act 
of  1878  annexed.  By  s.  12  of  the  Act  of  1878,  the  registrar  is 
to  file  certain  statutory  particulars  as  to  names,  &c.,  in  the  form 
set  forth  in  the  second  schedule  B  or  in  any  other  prescribed 
form.  In  the  previous  Act  of  1854,  the  statutory  particulars 
-were  by  s.  3  to  be  entered  by  the  registrar  according  to  a  form 
given  in  that  schedule.  The  precise  expression  adopted  by  s.  9 
of  the  Act  of  1882  is  not  therefore  to  be  treated  as  immaterial. 
The  question  would  seem  to  be:  When  is  a  bill  of  sale,  which  is  not 
made  in  the  form  given  by  the  1882  schedule,  made  nevertheless 
in  accordance  with  such  form  ?  According  to  one  view  submitted 
to  us  the  amount  of  divergence  and  its  materiality  must  be  a 
question  for  the  judge  to  consider,  and  depends  upon  the  sim- 
plicity or  prolixity,  the  brevity  or  the  length,  of  the  additions 


1886 
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engrafted  upon  the  statutory  form.    This  seems  a  somewhat 
vague  criterion  to  apply,  and  one  which  would  leave  the  validity 
of  biUfi  of  sale  at  the  mercy  of  the  particular  judge.    While  it  is- 
material  to  notice  the  simplicity  of  the  prescribed  form,  it  is 
nevertheless  to  be  remembered  that  there  is  nothing  about  sim- 
plicity or  prolixity  in  the  Act  itself,  and  it  would  not  be  a  sound 
method  of  construction  to  introduce  a  vague  definition  of  thif^- 
kind  not  found  in  the  statute  itself.     What,  indeed,  would  be- 
the  measure  of  the  simplicity  by  which  such  divergence  would 
have  to  be  tested  ?    Would  it  be  the  average  simplicity  of  bor- 
rowers throughout  the  kingdom,  or  the  feeling  of  the  particular 
tribunal  which  decided  the  case?    To  take  an  obvious  example,, 
the  form  of  bill  of  sale  set  forth  in  the  schedule  contains  no 
recital.     But  would  a  mere  recital,  which  superadded  no  legal 
obligation  upon  the  grantor  by  way  of  estoppel  or  otherwise,  be 
such  a  departure  from  the  form  as  must  avoid  the  instrument^ 
or  must  the  validity  of  the  instrument  depend  upon  a  judge's 
opinion  as  to  whether  such  a  recital  was  prolix  or  concise? 
There  is  no  legal  certainty  about  such  a  test,  and  it  is  based  upon 
nothing  in  the  statute.    A  sounder  interpretation  of  the  words 
'^  in  accordance  with  the  form  "  appears  to  be  that  which  is  more 
in  harmony  with  the  recognbed  maxim  of  constructicm,  **  Super- 
flua  non  nocent."    A  bill  of  sale  is  surely  in  accordance  with  the 
prescribed  form  if  it  is  substantially  in  accordance  with  it,  if  it 
does  not  depart  from  the  prescribed  form  in  any  material  respect. 
But  a  divergence  only  becomes  substantial  or  material  when 
it  is  calculated  to  give  the  bill  of  sale  a  legal  consequence  or 
effect,  either  greater  or  smaller,  than  that  which  would  attach  to 
it  if  drawn  in  the  form  which  has  been  sanctioned,  or  if  it  departs 
from  the  form  in  a  manner  calculated  to  mislead  those  whom  it 
is  the  object  of  the  statute  to  protect.    In  estimating  the  effect 
of  a  divergence,  one  must  not  take  into  consideration  for  the 
moment  the  provision  of  s.  9,  that  the  bill  of  sale  if  it  varies  from 
the  form  is  to  be  void,  for  owing  to  this  statutory  penalty  no 
material  variation  can  in  the  end  have  any  legal  effect  at  alL 
To  suppose,  for  example,  that  a  bill  of  sale  can  be  brought  back 
into  harmony  with  the  statutory  form  by  the  mere  addition  of  a 
proviso  that  all  covenants  or  conditions  at  variance  with  the 
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statutory  form  are  to  be  disregarded  would  be  absurd.  We  must 
take  the  form,  interpreted  by  the  light  of  the  Act,  on  the  one 
hand,  the  instrument  to  be  discussed  upon  the  other;  and  we 
must  then  consider  whether,  but  for  the  avoidance  inflicted  by 
s.  9  of  the  statute,  the  instrument  as  drawn  will,  in  virtue  either 
of  addition  or  omission,  have  any  legal  effect  which  either  goes 
beyond  or  falls  short  of  that  which  would  result  from  the  statu- 
tory form,  or  whether  the  instrument  in  respect  of  such  variance 
would  be  calculated  reasonably  to  deceive  those  for  whose  benefit 
the  statutory  form  is  provided.  If  so,  the  variance  is  material,  and 
the  bill  of  sale  is  not  in  substantial  accordance  with  the  statutory 
precedent.  Whatever  form  the  bill  of  sale  takes,  the  form 
adopted  by  it  in  order  to  be  valid  must  produce,  not  merely  the 
like  effect,  but  the  same  effect — that  is  to  say,  the  legal  effect, 
the  whole  legal  effect,  and  nothing  but  the  legal  effect  which  it 
would  produce  if  cast  in  the  exact  mould  of  the  schedule.  Such 
a  test  as  this  contains  no  element  of  uncertainty,  is  one  which 
every  lawyer  throughout  the  kingdom  is  competent  to  apply, 
and  is  based  upon  a  method  of  interpretation  familiar  to  our 
courts.  This  is  the  construction  we  are  prepared  to  put  upon 
the  section,  and  we  proceed  accordingly  to  inquire  on  which  side 
of  the  line  the  bill  of  sale  before  us  falls,  if  this  test  is  to  be 
applied. 

'  Although  the  bill  of  sale  contains  several  recitals,  and  in  this 
respect  differs  from  the  form  in  the  schedule  to  the  Act,  we 
have  not  been  invited  to  invalidate  it  on  the  ground  of  such 
recitals.  It  would  have  been  impossible  for  us  in  any  event  to 
have  treated  the  presence  of  these  recitals  as  fatal,  for  they  are 
neither  misleading,  nor  do  they  tend  to  add  to  or  detract  from 
the  legal  effect  of  the  document.  The  words  upon  which  the 
real  question  before  us  turns  consist  of  that  portion  of  the  opera- 
tive part  which  witnesses  that  the  grantor  '^  as  beneficial  owner  " 
assigns  to  the  grantee  the  scheduled  property.  The  real  difficulty 
arises  in  consequence  of  s.  7,  par.  (C),  of  the  Conveyancing  Act, 
1881.  Butfor  this  last-mentioned  Act,  the  result  which  would  follow 
from  the  introduction  of  the  words  '^  as  beneficial  owner  "  would 
probably  be,  to  create  a  warranty  to  the  effect  that  the  grantor 
was  the  beneficial  owner,  or,  in  other  words,  that  he  had  a  right 


1886 


Ex  PABTB 

Stamford. 

In  BE 
Babbbb. 

Bowen,  L.J. 


272 


QUEEN'S  BENCH  DIVISION. 


VOL.  XVII. 


1886 


EXPABTB 

Staitfobd. 

Ih  SB 

Bahbeb. 
Oowea,  L. J. 


to  assign  the  beneficial  interest  in  the  property  covered  by  the 
bill  of  sale.  It  is  open  to  doubt,  though  it  is  not  necessary  to 
express  any  opinion  upon  the  matter,  whether  such  a  warranty 
would  not  in  any  event  have  been  implied,  in  the  absence  of 
rebutting  circumstances,  from  the  use  in  an  ordinary  bill  of  sale 
transaction  even  of  the  statutory  form.  If  this  doubt  were  well 
founded,  the  addition  of  the  words  "  as  beneficial  owner  "  might, 
but  for  the  Conveyancing  Act  of  1881,  be  the  mere  expressing  of 
what  the  law  without  such  expression  would  imply.  Bat  we 
desire  to  abstain  from  indicating  any  view  upon  this  question, 
inasmuch  as  the  existence  of  the  Conveyancing  Act  of  1881  pre- 
sents what  seems  to  us  a  decisive  difficulty.  By  s.  7,  par.  (C),  of 
this  Act  in  all  conveyances  by  way  of  mortgage  (and  a  bill  of 
sale  falls  within  the  definition  previously  given  of  a  mortgage) 
there  is,  when  a  person  conveys  and  is  expressed  to  convey  "  as 
beneficial  owner,"  to  be  deemed  to  be  included  a  covenant,  the 
nature  and  effect  of  which  we  shall  presently  consider.  It  is 
alleged  by  those  who  seek  to  impeach  the  present  bill  of  sale 
that,  but  for  the  consequences  inflicted  by  the  Bills  of  Sale  Act, 
1882,  upon  want  of  accordance  with  the  form,  the  Conveyancing 
Act  of  1881  would  apply  to  the  present  instrument,  and  would 
iiave  the  effect  of  incorporating  into  it  the  covenant  in  question. 
We  are  of  opinion  that  this  view  is  correct.  We  think  that  s.  7, 
par.  (C),  of  the  Conveyancing  Act,  1881,  did  apply  to  all  bills  of 
^e  under  the  then  existing  law,  and  that  it  is  only  in  virtue  of 
.  the  special  provisions  of  the  Bills  of  Sale  Act,  1882,  and,  among 
others,  of  the  enactment  prescribing  conformity  with  the  scheduled 
form,  that  s.  7,  par.  (C),  of  the  Act  of  1881  would  fail  to  apply 
to  the  present  instrument.  What  remains,  therefore,  to  be  con- 
43idered  is,  whether  the  introduction  into  this  bill  of  sale,  by  virtue 
of  the  words  "  as  beneficial  owner,"  of  the  covenant  set  forth  in 
s.  7,  par.  (C),  of  the  Conveyancing  Act  of  1881  would,  if  such 
introduction  were  lawful,  give  to  the  bill  of  sale  a  legal  effect 
different  from  that  which  it  would  have  had  if  the  statutory  form 
had  been  followed,  and  if  the  words  ''as  beneficial  owner"  had  been 
omitted.  The  covenant  to  be  found  in  s.  7,  par.  (C),  of  the 
Conveyancing  Act,  1881,  embraces  under  the  head  of  a  single 
covenant  several  independent  covenants  or  warranties.    First 
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comes  a  covenant  as  to  title.    We  leave  open  the  question  to 
which  we  have  already  alluded — whether  this  express  covenant 
for  title  would  add  anything  beyond  what  was  already  involved 
hj  implication  in  the  use  of  the  statutory  form.    The  next  pro- 
vision in  order  is  a  covenant  that,  if  default  is  made  in  payment 
of  principal  or  interest,  it  shall  be  lawful  for  the  grantee  to  enter 
into  and  upon,  or  receive  and  thenceforth  quietly  hold,  occupy, 
and  enjoy  or  take  and  have,  the  subject  matter  expressed  to  be 
conveyed  or  any  part  thereof,  without  any  lawful  interruption  or 
disturbance  by  the  person  who  so  conveys,  or  any  person  convey- 
ing by  his  direction,  or  any  other  person  not  being  a  person 
claiming  in  respect  of  an  estate  or  interest  subject  whereto  the 
conveyance  is  expressly  made.    This  covenant  gives,  upon  de- 
fault of  payment,  an  immediate  power  of  entry,  and,  impliedly,  a 
power  of  removing  forthwith  and  of  selling  the  property  con- 
veyed.    We  are  compelled  to  say  that  the  importation  of  such 
a  covenant  into  the  bill  of  sale  would  give  to  the  bill  of  sale  a 
legal  e£fect  beyond  that  involved  in  the  use  of  the  simpler 
scheduled  form.    The  scheduled  form  must  be  read  by  the  light 
of  the  Act  to  which  it  is  scheduled,  and  in  particular  by  the 
light  of  s.  13.     The  true  effect  of  the  scheduled  form,  read  by 
the  light  of  s.  13,  is  no  doubt  to  pass  the  entire  property  to  the 
grantee,  but  not  to  give  him  the  power  of  immediate  removal  till 
five  days'  interval  shall  have  elapsed.    The  introduction  of  the 
covenant  from  the  Conveyancing  Act  of  1881  would  deprive  the 
grantee  of  the  benefit  of  these  five  days.    Such  a  variation  from 
the  statutory  form  may  appear  to  be  slight,  but,  as  it  would  be 
a  variation  which,  if  it  could  be  effectually  made,  would  alter  the 
legal  rights  of  the  parties  from  the  legal  rights  which  the  form 
gives,  we  are  of  opinion  that  it  is  a  variation  sufKcient  to  prevent 
our  holding  that  the  bill  of  sale  under  discussion  is  made  in 
accordance  with  the  statutory  form.    It  must  therefore  be  de- 
clfured  void,  and  the  judgment  already  pronounced  by  this  Court 
.must  stand,  being  drawn  up  as  of  to-day. 


1886 


Ex  PABTE 

Stanfobd. 

Inbb 
Barbeb. 

Bowen,  L.J. 


Fby,  L. J.    In  the  conclusion  arrived  at  by  my  learned  Brethren 
in  this  case  I  entirely  concur.    I  agree  with  them  in  holding  that 


274    • 


QUEEN'S  BENCH  DIVISION. 


VOL.  XVII. 


1886 


EXPABTB 

Stanfoed. 

Inks 
Babbxb. 

Fry,  L.J. 


the  insertion  of  the  words  *^  as  beneficial  owner  "  has  the  effect 
of  introducing  into  the  statutory  form  covenants  not  to  be  found 
in  ityuot  authorized  as  terms  for  the  maintenance  of  the  security^ 
and  at  variance  with  the  statute  of  1882,  and  consequently  that 
the  bill  of  sale  in  question  is  void  under  the  9th  section  of 
that  Act. 

But  I  am  not  prepared  to  agree  with  my  Brethren  in  the  rule 
of  construction  which  they  have  laid  down  in  respect  of  that 
section.  A  bill  of  sale  may  contain  everything  which  the  statu- 
tory form  contains,  and  may  have  no  further  or  other  operation  in 
law  than  a  bill  of  sale  in  that  form  would  have,  and  may  yet,  in 
my  opinion,  not  be  in  accordance  with  that  form.  A  bill  of  sale 
introduced  by  prolix  and  useless  recitals,  then  writ  large  and 
long  in  every  member,  with  all  the  prolixity  for  which  convey- 
ancing was  once  celebrated,  may  have  in  the  end  precisely  the 
same  legal  effect  as  a  document  in  the  statutory  form,  but  it 
would  not,  in  my  opinion,  accord  with  it.  The  Act  of  1882  is  a 
remarkable  statute,  imposing  stringent  fetters  on  the  power  of 
contracting  in  respect  of  loans  on  chattels.  Thus,  by  s.  12,  it 
avoids  any  bill  of  sale  given  in  consideration  of  less  than  SOL  It 
is  a  statute  which  deals  in  an  imperious  manner,  not  with  the 
substance  only,  but  with  the  form  of  the  instrument,  for,  amongst 
other  things,  it  requires  (by  s.  4)  that  the  chattels  shall  be 
described  in  a  schedule,  and,  with  a  certain  exception,  provides 
that  the  document  shall  have  effect  only  in  respect  of  the  chattels 
thus  described.  Again,  the  particular  section  now  in  question  is 
an  enactment  of  a  remarkable,  and,  so  far  as  I  know  of  late  years, 
novel,  description,  for  it  is  aimed,  not  at  the  operation  or  substance 
of  an  instrument,  but  at  its  form,  and,  in  its  demand  for  accord- 
ance with  the  scheduled  form,  it  has  no  words  of  indulgence, 
such  as  "  or  to  the  like  purport  or  effect,"  and  in  default  of  such 
accordance  it  makes  the  instrument  void,  not  as  against  third 
persons  only,  but  as  against  the  maker  himselfl  For  these  and 
other  reasons  I  hesitate  to  accept  the  rule  of  construction  laid 
down  by  my  Brethren,  and  I  incline  to  think  that  the  legislature 
has,  for  the  purpose  of  imposing  a  stringent  check  on  the  freedom 
of  contract  in  respect  of  loans  on  chattels,  had  recourse  to  an 
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expedient  more  familiar  to  ancient  than  to  modem  law,  and  has 
required  the  contract  to  be  clothed  in  a  particular  form  under 
pain  of  nullity. 

The  order  declared  the  bill  of-  sale  void  as  from  its 
date,  hit  directed  that  the  grantee  should  he 
allowed  aU  payments  (if  any)  made  by  him  to 
the  bankrupt  prior  to  the  accruer  of  the  title  of 
the  trustee  in  the  bankruptcy  which  were  protected 
by  the  Bankruptcy  Act. 

Solicitors  for  trustee :  Cobum  dk  Young. 

Solicitors  for  grantee :  Bandall  dk  Bueknill,  agents  for  Jones  & 

Son,  Colchester. 

W.  L.  C. 


18S6 


EXPABTB 

Stamford. 

In  be 
Babbkb. 


[IN  THE  CJOURT  OF  APPEAL.] 

Ex  PABTB  DAWES.    In  bb  MOON. 

Bankruptcy  —  Deed  of  Composition  —  Construction  —  Inconsistency  heiween 
Bedtais  and  operative  Part — SttHememt — Life  Estate—Forfeiture  in  Event 
<f  Bankruptcy  or  Alienation — Special  Case  sUUed  by  County  Court  sitting 
in  Bankruptcy  for  Opinion  qf  high  Court — Bight  of  Appeal  from  Decision 
of  High  Court—Bankruptcy  Act,  1883  (46  «fc47  Vict.  c.  62), «.  97  (sub-s.  3), 
s.  104,  sub^.  2  (o),  (by-Bankruptcy  Appeals  (County  Courts)  Act,  1884 
(47  A  48  Vict.  c.  9),  t.  2. 

A  deed  of  compodticm  executed  by  a  debtor  who  had  filed  a  bankruptcy 
petitioD  recited  that  the  debtor  was  possessed  of  or  entitled  to  the  real  and 
personal  estate  specified  in  a  schedule  to  the  deed,  and  that  in  accordance  with 
his  desire  to  pay  his  creditors  20s.  in  the  pound,  and  in  order  that  the  composi- 
tion should  be  secured,  he  had  agreed  with  the  trustee  to  assign  to  him  all  the 
property  set  forth  in  the  schedule,  upon  the  trusts  thereinafter  contained.  By 
the  operatiye  part  the  debtor,  *'  for  effectuating  the  said  desire,  and  in  pursuance 
of  the  said  agreement,"  assigned  to  the  trustee  "  all  and  singular  the  several 
properties,  chattels,  and  effects  set  forth  in  the  said  schedule  hereto,  and  all  the 
estate,  right,  title,  interest,  claim,  and  demand,"  of  the  debtor  "  in,  to,  and  upon 
the  said  chattels,  properties,  and  effects,  and  all  other  the  estate  (tf  any)  "  of  the 
debtor. 

The  debtor  was,  under  the  trusts  of  a  post-nuptial  settlement,  entitled  to 
a  life  interest  in  certain  property.  This  life  interest  was  not  mentioned  in  the 
schedule : — 

ffeldf  that  the  general  words  of  the  assignment  were  controlled  by  the  recital. 
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which  shewed  that  the  deed  was  intended  to  apply  only  to  the  property  spe- 
cified in  the  schedule,  and  that  the  life  interest  did  not  pass  to  the  trustee. 

The  life  interest  was  subject  to  a  proviso  that  if  the  debtor  should  assign, 
charge,  or  otherwise  dispose  of  the  income,  or  should  become  bankrupt,  ^  or  do 
or  suffer  anything  whereby  the  income,  if  payable  to  him  absolutely,  woulil 
become  vested  in  any  other  person,"  then  the  trust  declared  in  his  favour  should 
cease,  and  during  the  remainder  of  his  life  the  trustees  might  apply  the  income 
for  the  benefit  of  his  wife  and  children : — 

Edd,  by  Cave,  J.,  that  neither  the  filing  of  the  bankruptcy  petition  nor  the 
execution  of  the  composition  deed  worked  a  forfeiture  of  the  debtor's  life 
interest. 

In  re  Amkenfa  Trusts  (Law  Rep.  13  Eq.  464)  distinguished. 

An  appeal  lies  to  the  Court  of  Appeal  from  the  decision  of  the  High  Court 
upon  a  special  case  for  its  opinion  stated  by  a  county  court  sitting  in  bank- 
ruptcy under  sub-s.  3  of  s.  97  of  the  Bankruptcy  Act,  1883. 


Appeal  upon  a  special  case  stated  by  the  judge  of  the  Salis- 
bury County  Court  for  the  opinion  of  the  High  Court  under 
8.  97  of  the  Bankruptcy  Act,  1883. 

On  the  20th  of  January,  1885,  William  Moon  filed  a  bank- 
ruptcy petition  in  the  county  court,  and  on  the  same  day  a 
receiying  order  was  made,  F.  A.  Dawes  being  the  official  receiver 
of  the  estate.  On  the  23rd  of  February,  1885,  the  first  meeting  of 
the  creditors  was  held,  and  a  resolution  was  duly  passed  accepting 
a  proposal  made  by  the  debtor  to  pay  the  creditors  a  composition 
of  20«.  in  the  pound,  which  was  to  be  secured  by  a  deed  of 
assignment  of  property  of  the  debtor  to  Dawes,  as  trustee  for  the 
creditors,  a  draft  of  which  deed  was  produced  at  the  meeting. 
The  resolution  was  confirmed  at  the  second  meeting  of  the  credi- 
tors, and  was  afterwards  approved  by  the  Court.  The  deed  which 
was  afterwards  executed  in  pursuance  of  this  resolution  bore  date 
March  26, 1885,  and  was  expressed  to  be  made  between  Moon  of 
the  one  part,  and  Dawes  of  the  other  part.  It  contained  recitals 
of  the  filing  of  the  petition  and  of  the  resolution  of  the  cre- 
ditors, and  the  following  recitals :  *^  And  whereas  the  said  William 
Moon  is  possessed  of  or  entitled  to  all  the  real  and  personal 
estate  specified  in  the  schedule  hereto,  subject  to  the  mortgages 
and  charges  specified  in  the  said  schedule;  and  whereas,  in 
accordance  with  the  desire  of  the  said  William  Moon  to  pay  his 
creditors  20a.  in  the  pound  on  their  debts,  and  in  order  that  the 
said  composition  shall  be  secured,  the  said  William  Moon  has 


VOL.XVIL 


QUEEN'S  BENCH  DIVISION. 


277 


agreed  with  the  said  F.  A.  Dawes  to  assign  to  him  all  the  pro- 
perty set  forth  in  the  said  schedule  hereto,  upon  the  trusts  and 
subject  to  the  provisoes,  declarations,  and  agreements  hereinafter 
contained." 
The  operative  part  of  the  deed  was  as  follows : — 
''Now  this  indenture  witnesseth  that,  for  effectuating  the  said 
desire,  and  in  pursuance  of  the  said  agreement,  and  in  considera- 
tion of  the  premises,  he  the  said  William  Moon  doth  hereby  grant 
and  assign  to  the  said  F.  A.  Dawes  all  and  singular  the  several 
properties  and  chattels  and  effects  set  forth  in  the  said  schedule 
hereto,  and  all  the  estate,  right,  title,  interest,  claim,  and  demand 
of  him  the  said  William  Moon  in,  to,  and  upon  the  said  pro- 
perties, chattels,  and  effects,  and  all  other  the  estate  (if  any)  of 
the  said  WiUiam  Moony  upon  the  trusts  and  for  the  intents  and 
purposes,  and  with  and  subject  to  the  powers,  provisoes,  agree- 
ments, and  declarations    hereinafter    declared,  expressed,  and 
contained  concerning  the  same." 

The  words  in  italics  were  inserted  after  the  deed  had  been 
engrossed. 

A  question  afterwards  arose  whether  a  life  interest  in  the 
income  of  a  sum  of  50,0002.,  to  which  the  debtor  was  entitled 
under  the  trusts  of  a  post-nuptial  settlement,  was  included  in 
the  deed.    The  life  interest  was  not  mentioned  in  the  schedule. 

The  settlement  contained  the  following  proviso: — ''that  if 
the  said  William  Moon  shaU  assign,  charge,  or  otherwise  dispose 
of  the  said  income,  or  any  part  thereof,  or  shall  become  bankrupt, 
or  do  or  suffer  anything  whereby  the  said  income  if  payable  to 
him  absolutely,  or  any  part  thereof,  would  become  vested  in  any 
other  person,  then  and  in  such  case  the  trust  hereinbefore  de- 
clared in  favour  of  the  said  William  Moon  shall,  so  far  as  the  law 
will  permit  the  same,  cease,  and  during  the  remainder  of  the  life 
of  the  said  William  Moon  the  said  trustees  or  trustee  may  at 
their  or  his  own  discretion  apply  the  whole  or  any  part  of  the 
said  income,  subject  to  the  said  annuity,  for  the  support  and 
benefit  of  the  said  Kathleen  Amelia  Bellair  Moon  and  the  issue 
of  the  marriage  (if  any),  or  any  one  or  more  of  them,  in  such 
manner  as  the  said  trustees  or  trustee  shall  think  fit,  and  shall 
pay  and  apply  the  surplus  (if  any)  of  the  said  income,  or  the 
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whole  thereof  (if  none  shall  be  applied  in  manner  aforesaid)  to 
the  persons  or  person  to  whom  and  in  which  the  said  income 
would  be  payable  or  applicable  under  these  presents  if  the  said 
William  Moon  were  dead,  and,  if  there  shall  be  no  such  person, 
then  imto  the  said  William  Moon  himself."  And  it  was  thereby 
declared  that  from  and  after  the  death  of  the  debtor  the  said 
trustees  or  trustee  should  (subject  always  to  the  payment  of  an 
annual  sum  of  500Z.  to  the  debtor's  wife)  stand  and  be  possessed 
of  the  said  sum  of  50,000Z.,  and  the  income  thereof  respectively, 
in  trust  for  the  children  of  the  marriage  as  therein  provided. 

On  the  24th  of  July,  1885,  an  application  was  made  by  Dawes 
to  the  county  court  for  an  order  to  strike  out  or  vary  the  above 
proviso  in  the  post-nuptial  settlement,  and  to  order  the  payment 
of  the  income  of  the  50,000Z.  (subject  to  the  payment  of  the  5007. 
per  annum  to  the  debtor's  wife)  to  Dawes,  for  the  benefit  of  the 
debtor's  estate.  On  the  application  coming  on  to  be  heard,  the 
judge  of  the  county  court,  with  the  consent  of  the  parties,  stated 
a  special  case  for  the  opinion  of  the  High  Court,  under  the  pro- 
visions of  sub-s.  3  of  s.  97  of  the  Bankruptcy  Act,  1883. 

The  questions  stated  by  the  case  for  the  opinion  of  the  High 
Court  were  (inter  alia) : 

1.  Whether  Dawes  was  an  incumbrancer  or  assignee  of  the 
life  interest  of  the  debtor  under  the  settlement. 

2.  Whether  the  proviso  for  forfeiture  contained  in  the  settle- 
ment was  void  against  Dawes. 

3.  And,  if  void,  whether  it  was  absolutely  void,  or  void  to  a 
limited  and  what  extent. 


Feb.  22.    The  special  case  was  argued  before  Cave,  J. 

Coop&r  Willis,  Q.(7.,  and  F.  Cooper  Willis,  for  Dawes.  The 
debtor  by  filing  his  petition  in  bankruptcy  has  forfeited  his  life 
interest,  but  the  gift  over  does  not  take  effect  as  against  a  sub- 
sequent incimibrancer  or  a  trustee  in  bankruptcy :  Phipps  y.  Lord 
Ennismore  (1)  ;  Higinbotham  v.  Eclme.  (2)  In  this  respect  a  trustee 
under  a  composition  deed  stands  in  the  same  position  as  a  trustee 
in  bankruptcy :  In  re  Amherst's  Trusts.  (3)    The  life  interest  of 

(1)  4  Buss.  131.  (2)  19  Ves.  88. 

(3)  Law  Rep.  13  £q.  464. 
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the  debtor,  therefore,  although  not  included  in  the  schedule  to       1886 
the  composition  deed,  was  intended  to  pass  and  did  pass  to  the    ex  parts 
trustee  under  the  general  words  "  all  other  the  estate,  if  any,  of       _^^^ 
the  said  W.  Moon  "  in  the  operative  part  of  that  deed,  and  those      Moon. 
words  are  not  controlled  by  the  recitals. 

JB.  21  Beid,  Q.G.,  and  Seward  Brice,  for  the  wife  and  infant 
-child  of  the  debtor.  A  composition  under  the  present  Bankruptcy 
Act  is  equivalent  to  a  liquidation  by  arrangement  under  the  Bank- 
ruptcy Act  of  1869 :  Ex  parte  Eyston  (1) ;  and  by  the  filing  of  the 
bankruptcy  petition  the  debtor  committed  a  breach  of  the  third 
blanch  of  the  forfeiture  clause,  for  he  has  committed  an  act  by 
which  his  life  interest  would  or  might  vest  in  some  one  else. 
But  if  not,  then  the  composition  deed  operated  as  an  alienation 
by  deed,  and  Phippa  v.  Lord  Ennismore  (2)  and  Higinbotham  v. 
Holme  (3)  do  not  apply ;  but  the  forfeiture  enures  for  the  benefit 
of  those  claiming  under  the  settlement :  Knight  v.  Browne  (4) ; 
Brooke  v.  Pearson.  (5) 

jB.  Vaughan  WiUiams,  for  the  debtor.  There  has  been  no  for- 
feiture. First,  because  the  bankruptcy  petition  has  been  super- 
seded by  the  composition,  and  therefore  the  debtor  has  done  no 
act  by  which  his  life  interest  would  become  vested  in  some  other 
person.  Secondly,  because  the  life  interest  does  not  pass  under 
the  general  words  in  the  composition  deed  to  Mr.  Dawes.  It  is 
settled  that,  however  general  operative  words  may  be,  they  will  be 
controlled  by  the  recitals :  Jenner  v.  Jenner  (6) ;  Walah  v.  Tre- 
vanion  (7) ;  Barfs  Vendors  and  Purchasers,  4th  ed.,  p.  479. 

BvieheVy  for  the  trustees  of  the  settlement. 

Cooper  WiUiSy  Q.G.,  in  reply. 

Cave,  J.  The  first  question  which  J  have  to  decide  is,  whether 
the  trustee  under  the  composition  deed  is  an  incumbrancer  or 
assignee  of  the  life  interest  of  the  debtor.  The  debtor  had  filed 
his  petition  in  bankruptcy  and  a  receiving  order  had  been  made ; 
but  the  creditors  agreed  to  accept  a  composition,  and  for  that 
purpose  an  indenture  was  entered  into  on  the  26th  of  March,  1885, 

(1)  7  Ch.  D.  146.  (4)  30  L.  J.  (N.a)  (Ch.)  649. 

(2)  4  Ru88. 131.  (6)  27  Beav.  181. 

(3)  19  Ve8. 88.  (6)  Law  Rep.  1  Eq.  361. 

(7)  15  Q.  B.  733. 


280 


QUEEN'S  BENCH  DIVISION. 


VOL.XVIL 


1886 


EXPABTE 

Dawes. 

In  BE 
Moon. 

Cave,  J. 


between  the  debtor  of  the  one  part,  and  the  trustee,  Mr.  Dawes, 
of  the  other  part.  The  right  which  the  trustee  took,  he  took 
under  that  indenture  and  not  otherwise. 

It  was  open  to  the  creditors  to  insist  on  having  the  whole  of 
the  property  of  the  debtor,  and  it  was  open  to  the  debtor  to 
acquiesce  in  or  refuse  that  demand,  and  one  must  see  what  they 
have  actually  agreed  to  do.     Now,  there  is  a  recital  to  this 
effect:  ''And  whereas  the  said  William  Moon  is  possessed  of 
or  entitled  to  all  the  real  and  personal  estate  specified  in  the 
schedule  hereto" — ^that  does  not  say,  certainly,  that  he  is  not 
entitled  to  anything  else ;  it  is  a  recital  that  he  is  entitled  to  the 
property  specified  in  the  schedule — "  And  whereas,  in  accordance 
with  the  desire  of  the  said  William  Moon  to  pay  his  creditors 
208.  in  the  pound  on  their  debts,  and  in  order  that  the  said  com- 
position shall  be  secured,  the  said  William  Moon  has  agreed  with 
the  said  Frederick  Aston  Dawes  to  assign  to  him  all  the  said  pro- 
perty set  forth  in  the  said  schedule  hereto,  upon  the  trusts  and 
subject  to  the  provisoes,  declarations  and  agreements  herein- 
after contained."     That  recital  again  clearly  affects  the  pro- 
perty set  forth  in  the  schedule,  and  no  other  property,  and  it 
says  that  the  agreement  which  has  been  come  to  is  that  th& 
property  in  the  schedule  shall  be  assigned.   When  this  indenture 
was  entered  into  the  creditors  knew,  or  might  have  known  if  they 
had  thought  fit  to  examine  the  file  of  the  proceedings,  that,  over 
and  above  the  property  in  the  schedule,  the  debtor  was  entitled  to- 
an  interest  under  a  deed  of  settlement,  and,  consequently,  they 
might  have  included  that  interest  in  the  ^eed  of  assignment  if  it 
had  been  the  intention  of  Mr.  Moon  and  the  creditors  that  it 
should  be  comprised  in  that  deed.    But  there  is  nothing  in  the 
recitals  to  point  to  his  interest  under  the  settlement.    What  is 
there  to  affect  that  interest?    There  is  a  very  peculiar  clause 
in  the  operative  part  of  the  deed :  "  Now  this  indenture  wit- 
nesseth  that,  for  effectuating  the  said  desire,  and  in  pursnanoe 
of  the  said  agreement,  and  in  consideration  of  the  premises,  he 
the  said  William  Moon  doth  hereby  grant,  bargain,  assign,  trans- 
fer, and  set  over  unto  the  said  Frederick  Aston  Dawes  all  and 
singular  the  several  properties,  chattels,  and  effects  set  forth  in  the 
said  schedule  hereto  " — that  carries  out  the  agreement  which  has 
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been  recited — "  and  all  the  estate,  right,  title,  interest,  claim,  and        1886 
demand  of  him  the  said  William  Moon  in,  to,  and  npon  the  said     Ex  parte 
properties,  chattels  and  effects."    Then  come  the  words  *'  and  aU      ^^^' 
other  the  estate,  if  any^  of  the  said  William  Moon."    I  really  do      Moon. 
not  know  what  those  words  mean,  coming  where  they  do,  and      cive.  j. 
expressed  as  they  are.    The  preyious  expression, ''  all  the  estate, 
right,  title,  and  interest,  &c.,"  is  a  legal  expression  which  one 
perfectly  well  understands.     It  means  the  quantity  of  interest 
which  the  debtor  has  in  a  particular  given  property ;  but  what 
the  words  "ofl  other  the  estate,  if  any,  of  the  said  William  Moon  " 
may  mean  I  cannot  say.     There  is  nothing  in  the  agreement  as 
recited  to  warrant  the  conclusion  that  they  mean  the  whole  of 
his  property.    If  that  was  the  intention  of  the  parties,  nothing 
was  simpler  than  to  execute  a  conveyance  of  the  whole  of  his 
property  in  the  ordinary  form  for  that  purpose.    But  here  you 
have  a  recital  that  the  agreement  is  to  extend  to  the  property 
specified  in  the  schedule,  and  that  the  creditors  have  agreed  that 
that  property  shall  be  assigned  to  the  trustee,  without  a  word 
being  said  of  anything  further,  although  they  were  aware  that 
he  was  entitled  to  an  interest  under  the  settlement ;  and  when 
we  come  to  the  testatiun  we  find  an  assignment  of  the  property 
which  is  included  in  the  schedule,  and  also  the  words  *^  and  aU 
other  the  eetaie,  if  any,  of  the  said  William  Moon."    I  certainly 
do  not  understand  what  those  words  mean.    I  think,  however, 
that  they  were  not  intended  to  affect  the  recited  agreement;  and, 
if  I  were  to  form  an  opinion  at  all  on  the  subject,  I  should  say 
that  some  person  ignorant  of  the  proper  mode  of  drawing  up  a 
deed  inserted  those  words  as  general  words  without  at  all  consider- 
ing what  the  real  agreement  was  between  the  parties,  and  not 
knowing  what  effect  they  would  have.  That  is  the  only  conclusion 
I  can  come  to ;  and  the  result  is,  in  my  judgment,  that  the  trustee 
is  not  an  incumbrancer  on  and  does  not  take  the  life  interest  of 
the  debtor  under  the  settlement. 

The  next  question  is,  whether  the  forfeiture  clause  in  the  settle- 
ment applies  to  what  has  taken  place,  that  is  to  say,  whether 
Mr.  Moon  has  forfeited  his  life  interest.  Now  the  proviso  is  '^  if 
the  said  William  Moon  shall  assign,  charge,  or  otherwise  dispose 
of  the  said  income  " — ^he  has  not  done  either  of  those  things — ^*  or 
Vol.  XVII.  U  2 
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1886  shall  become  bankrupt " — he  has  not  done  that — "  or  shall  do  or 
Ex  PABTB  suflfer  anything  whereby  the  income  if  payable  to  him  absolutely, 
Dawes.  ^^  ^^^  ^^^^  thereof,  would  become  vested  in  any  other  person," 
Moon.  then  the  trustees  of  the  settlement  are  to  take  the  income.  It  is 
cl^.  contended  that  he  has  done  or  suffered  something  "  whereby  the 
income  would" — it  is  not  ** might" — "become  vested  "  in  some 
one  else.  It  is  difficult  to  understand  what  the  meaning  of  that 
is.  It  seems  to  be  very  indifferent  English,  and  I  can  only 
understand  it  to  mean,  if  he  does  anything  whereby  the  income 
"  will "  become  vested  in  some  other  person.  Then  has  he  done 
anything  whereby  the  income  "  has  "  become  vested  in  any  other 
person  ?  Certainly  not.  It  is  said  that  he  has  done  something  * 
whereby  the  income  "  might "  become  vested  in  some  other  person, 
because  he  has  filed  a  petition  in  bankruptcy.  That,  to  my  mind, 
is  a  meaning  which  the  words  will  not  bear.  It  is  not  whereby 
the  income  "  may  "  become  vested ;  but  "  will "  become  vested.  I 
cannot  put  any  other  construction  on  "  would  "  than  "  will."  It 
seems  to  me  an  improper  mood  to  have  used.  Is  there  anything 
in  the  deed  which  ought  to  lead  me  to  put  a  different  interpreta- 
tion upon  the  word?  If  I  look  at  the  other  alternatives  in 
which  there  is  to  be  a  forfeiture,  I  see  in  all  of  them  that  there 
must  be  an  actual  assignment,  either  by  some  instrument  or  by 
operation  of  law,  that  is  to  say,  the  thing  which  he  is  to  do  is 
something  which  actually  does  take  the  property  out  of  him. 
Then  I  think  I  must  read  the  words  which  follow  as  meaning 
something  of  the  same  kind.  I  think  the  words  **  do  or  suffer 
anything  whereby  the  income  would  become  vested  in  any  other 
person  "  must  mean,  do  or  suffer  something  the  effect  of  which  is 
to  vest  the  income  in  somebody  else.  When  a  man  files  a  petition 
in  bankruptcy  his  income  and  property  do  not  thereby  become 
vested  in  somebody  else.  They  may  become  vested  in  somebody 
else,  if  the  petition  is  followed  by  an  adjudication,  but  of  course  it 
is  possible  that  no  adjudication  will  take  place,  and  it  is  equally 
possible  that  the  property  may  not  become  vested  in  anybody  else. 
If  the  words  were  '*  may  become  vested,"  there  might  be  some- 
thing to  be  said  for  the  contention ;  but,  looking  at  the  words 
as  they  are,  I  think  that  'nothing  will  satisfy  them  except 
some  deed  or  sufferance,  the  effect  of  which  is  actually  to  vest  the 


VOL.  XVIL 


QUEEN'S  BENCH  DIVISION. 


283 


property  in  some  other  person.  Is  there  any  case  which  prevents 
me  from  putting  that  interpretation  on  the  words  ?  I  was  referred 
to  In  re  Amhersfs  Trusts  (1)  which,  however,  seems  distinguish- 
able. There  the  words  used  were  "part  with  the  property" — ^a  very 
general  and  loose  expression  indeed — and  it  was  held  that  those 
words  were  sufficiently  complied  with,  because  there  was  the  pre- 
sentation of  a  petition,  upon  which  it  was  open  to  the  Court  to 
appoint  a  receiver  of  all  or  any  part  of  the  debtor's  property,  and 
the  learned  Yice-Chancellor  said  that  that  was  a  parting  with  his 
property,  because  he  had  done  something  which  enabled  the  Court 
to  take  possession  of  all  which  belonged  to  him.  It  is  obvious 
that  the  words  used  there  pointed  at  something  very  different 
from  assigning  your  property,  or  vesting  your  property  in  some 
one  else,  and  I  do  not  understand  that  the  Vice-Chancellor  would 
have  held  that,  if  the  words  had  been  the  same  as  they  are  here, 
the  same  result  would  have  ensued.  In  truth,  every  deed  must 
be  construed  according  to  the  particular  words  to  be  found  in  it, 
and,  when  those  words  are  of  a  loose  and  general  character,  almost 
anything  may  be  intended  to  be  embraced  by  them.  But  when 
the  words  used  are  definite,  as  they  are  here,  I  am  not  at  liberty 
to  put  any  other  interpretation  on  them  than  that  which  is  their 
natural  meaning.  I  cannot  understand  that  the  clause  means 
anything  more  than  a  sweeping-up,  so  to  speak,  of  what  has  gone 
before.  It  means  that  the  income  shall  not  become  vested  in 
some  t)ther  person.  It  may  become  vested  in  some  other  person 
voluntarily  by  alienation,  or  involuntarily  by  the  act  of  the  law 
— as  in  the  case  of  bankruptcy — and,  in  order  to  sweep  up  every 
other  possible  case  in  which  it  can  be  vested  in  any  other  person, 
the  words  are  used  "if  he  do  or  suffer  anything  whereby  the 
income  would  become  vested  in  some  other  person.'*  It  appears 
to  me  that  there  has  been  no  forfeiture. 

H.  L.  F. 

From  this  decision  the  trustee  of  the  composition  deed  appealed. 

April  2.    Bighy,  Q.C.,  Cooper  Willis,  Q.C.,  and  F.  Cooper  Willis, 
for  the  appellant. 

CooJcson,  Q.C  (B.  Vaughan  Williams,  and  Seward  Brice,  with 

(1)  Law  Rep.  13  Eq.  464. 
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him),  for  the  debtor  and  his  wife.  There  is  a  preliminary  objec- 
tion to  the  appeal.  The  special  case  was  stated  for  the  opinion 
of  the  High  Conrt  nnder  sub-s.  3  of  s.  97  (1)  of  the  Bankruptcy 
Act,  1883.  An  opinion  given  in  that  way  is  not  "an  order"  of 
the  High  Conrt,  and  no  appeal  Ues  from  it  to  this  Court  The 
opinion  is  given  as  a  direction  or  guide  to  the  judge  of  the 
county  court,  and  whatever  order  is  made  in  consequence  of  the 
opinion  must  be  made  by  him.  Under  sub-s.  2  (a)  of  s.  104  of 
the  Bankruptcy  Act,  1883  (2),  an  appeal  lay  from  an  order  of  a 
county  court  to  the  Court  of  Appeal,  but  by  s.  2  of  the  Bank- 
ruptcy Appeals  (County  Courts)  Act,  1884  (3),  that  right  of  appeal 
is  taken  away,  and  an  appeal  to  a  Divisional  Court  is  substituted, 
and  there  is  no  appeal  from  the  order  of  the  Divisional  Court 
without  leave.  No  such  leave  has  been,  or  could  be,  given  in  the 
present  case,  which  has  not  been  heard  by  a  Divisional  Court. 
The  proper  course  for  the  trustee  to  take  is  to  get  the  judge  of 
the  county  court  to  make  an  order  adopting  the  opinion  of 
the  High  Court,  and  then  an  appeal  would  lie  to  the  Divisional 
Court.  Otherwise,  in  every  case  in  which  a  special  case  is  stated 
an  appeal  will  be  brought  to  this  Court,  and  the  operation  of  the 
Act  of  1884  may  be  entirely  evaded. 


(1)  Sect.  97  (3) :  "  If  any  question 
of  Iaw  arises  in  any  bankruptcy  pro- 
ceeding in  a  county  court  which  all 
the  parties  to  the  proceeding  desire,  or 
which  one  of  them  and  the  judge  of 
the  county  court  may  desire,  to  have 
determined  in  the  first  instance  in  the 
High  Court,  the  judge  shall  state  the 
facts,  in  the  form  of  a  special  case,  for 
the  opinion  of  the  High  Court." 

(2)  Sect.  104  (2)  '•  Orders  in  bank- 
ruptcy matters  shall,  at  the  instance 
of  any  person  aggrieved,  be  subject  to 
appeal  as  follows : 

(a)  An  appeal  shall  lie  from  the 
order  of  a  county  court  to  Her 
Majesty's  Court  of  Appeal : 

(h)  An  appeal  shall  lie  from  the 
order  of  the  High  Court  to  Her 
Majesty's  Court  of  Appeal. 

(3)  Sect.  2  of  the  Bankruptcy  Ap- 
peals (County  Courts)    Act,    1884: 


"  Section  104,  sub-s.  2  (a),  of  the  Bank- 
ruptcy Act,  1883,  is  hereby  repealed, 
and  instead  thereof  it  is  hereby  enacted 
that  an  appeal  shall  lie  in  bankruptcy 
matters,  at  the  instance  of  any  person 
aggrieved,  from  the  order  of  a  county 
court  to  a  Divisional  Court  of  the 
High  Court  of  Justice,  of  which  the 
judge  to  whom  bankruptcy  business 
shall  for  the  time  being  be  assigned 
shall  for  the  purpose  of  hearing  any 
such  appeal  be  a  member.  The  deci- 
sion of  such  Divisional  Court  upon 
any  such  appeal  shall  be  final  and 
conclusive,  unless  in  any  case  it  shall 
seem  fit  to  the  said  Divisional  Court, 
or  to  the  Court  of  Appeal,  to  give 
special  leave  to  appeal  therefrom  to 
Her  Majesty's  Court  of  Appeal,  whose 
decision  in  such  case  shall  be  final  and 
conclusive." 
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The  appellant's  counsel  were  not  heard  on  this  point.  188G 

Ex  PASTE 

Lord  Esheb,  M.B.    This  is  not  an  appeal  from  an  order  of     Dawes. 
a  comity  court. '  The  first  eflFective  order  or  judgment  was  made      ^^^ 
or  giyen  by  the  High  Court,  and  firom  that  order  an  appeal  Ues  to 
this  Court 

LiNDLEY,  L.J.  The  Act  of  1884  does  not  touch  the  right 
of  appeal  given  by  sub-s.  2  (6)  of  s.  104  of  the  Act  of  1883. 

LoFESy  L.  J.  It  is  perfectly  clear  that  this  is  not  an  appeal  from 
a  county  court ;  it  is  an  appeal  from  the  High  Court  sitting  in 
Bankruptcy. 

Bighy,  Q.C.,  Cooper  WHlis,  Q.C.,  and  F.  Cooper  WUlis,  for  the 
appellant.  The  first  question  is  whether  the  deed  of  assignment 
passed  the  debtor's  life  interest  under  the  post-nuptial  settle- 
ment, assuming  that  interest  to  be  an  absolute  one  not  liable  to 
forfeiture.  If  this  question  is  decided  against  the  appellant,  the 
question  whether  the  forfeiture  clause  is  yoid  as  against  him  will 
not  arise. 

The  words,  ^'and  all  other  the  estate  (if  any)  of  the  said 
William  Moon,"  are  sufficient  to  include  the  life  interest^  if  they 
are  not  to  be  cut  down  by  the  previous  recitals,  which  express 
an  intention  of  assigning  the  property  mentioned  in  the  schedule. 
The  deed  is  perfectly  consistent  without  those  additional  words. 
But  it  is  a  deed  executed  by  way  of  security,  and  the  Court 
construes  mortgage  deeds  more  in  &vour  of  the  grantee  than 
purchase  deeds:  Ex  parte  Young  (1);  Ex  parte  Olyn.  (2)  Prima 
facie,  as  the  object  was  that  the  creditors  should  receive  205. 
in  the  pound,  it  must  have  been  intended  that  all  the  debtor's 
property  should  pass  to  the  trustee.  If  the  additional  words 
are  not  read  as  passing  the  life  interest,  the  effect  will  be  to 
strike  them  out  altogether.  The  previous  general  words  are 
ample  to  fulfil  the  ordinary  function  of  general  words.  Unless 
the  additional  words  pass  the  life  interest,  no  effect  whatever  will 
be  given  to  them.  They  must  have  been  intended  to  sweep  in 
property  of  the  debtor  (if  there  were  any)  not  included  in  the 

(1)  4  Deac.  185.  (2)  1  M.  D.  &  D.  29. 
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has  been  restricted  by  the  recitals  in  a  deed,  but  the  Court  has 
neyer  gone  so  far  as  to  give  no  meaning  whatever  to  general 


Ex  PASTE 

DAWEa. 

Moon.  words :  Haggei  v.  Criles  (1).  If  possible,  a  meaning  must  be  given 
to  every  word  in  a  deed.  There  is  nothing  ambiguous  in  the 
operative  part  of  the  deed;  there  could  be  no  doubt  but  for 
the  recitals.  In  Jennet  v.  Jenner  (2)  general  words  were  restricted 
by  recitals,  but  still  some  effect  was'  given  to  them.  But  there 
the  general  words  were  plainly  intended  only  to  make  perfect 
that  which  had  already  been  done;  not  to  do  something  new. 
In  the  present  case,  if  the  additional  words  do  not  effect  some- 
thing new,  they  must  be  rejected  altogether.  If  a  recital  is  incon- 
sistent with  the  clear  operative  part  of  a  deed,  the  latter  must 
prevail :  InglAy  v.  Swift  (3)  ;  Elphinstone  on  the  Interpretation 
of  Deeds,  p.  130. 

Cooksany  Q.C.y  B.  Vaughan  Williams^  and  Seward  Brice,  for  the 
debtor  and  his  wife,  were  not  heard. 

Sidney  Woolf,  and  Butchery  for  the  trustees  of  the  settlement. 

Lord  Esheb,  M.B.  This  is  a  deed  of  assignment  or  con- 
veyance of  property  by  way  of  security,  and  the  question  is  how- 
it  is  to  be  construed.  It  is  to  be  construed  by  what  appears  on 
the  face  of  it,  and  by  nothing  else.  You  may  of  course  look  at 
the  state  of  circumstances  which  existed  at  the  time  when  it  was 
made,  but  in  the  present  case  that  will  not  help  us  at  all  in  the 
construction.  The  deed  must  be  construed  as  it  stands,  and  by 
reference  to  nothing  else. 

Now  there  are  three  rules  applicable  to  the  construction  of 
such  an  instrument.  If  the  recitals  are  clear  and  the  operative 
part  is  ambiguous,  the  recitals  govern  the  construction.  If  the 
recitals  are  ambiguous,  and  the  operative  part  is  clear,  the  opera- 
tive part  must  prevail.  If  both  the  recitals  and  the  operative 
part  are  clear,  but  they  are  inconsistent  with  each  other,  the 
operative  part  is  to  be  preferred. 

The  question  is,  under  which  of  those  three  rules  does  this 
deed  come  ?    If  it  falls  under  either  of  the  last  two,  the  appeal 

(1)  2  Roll.  Abr.  49.  (2)  Law  Rep.  1  Eq.  361. 

(3)  10  Ring.  84. 
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ought  to  succeed ;  if  it  comes  under  the  first,  the  appeal  must       1886 

fail.  Ex  PARTE 

Now,  that  the  recitals  are  clear  cannot  be  doubted ;  they  are      ^^^^^' 
as  clear  as  they  well  can  be.    They  state  that  William  Moon  is      moon. 
possessed  of  or  entitled  to  *^  all  the  said  real  and  personal  estate  ixmiE^.M.R. 
specified  in  the  schedule."    And  then  that  he  had  agreed  to 
assign  to  the  trustee  "  all  the  said  property  set  forth  in  the  said 
schedule  hereto."    Nothing  can  be  clearer  than  those  recitals, 
and  they  shew  what  the  parties  had  agreed  should  be  assigned. 

Then  we  come  to  the  operative  part  Is  that  clear  ?  "  Now  this 
indenture  witnesseth  that  for  effectuating  the  said  desire  " — ^that 
isy  the  desire  of  the  debtor  to  pay  his  creditors  20^.  in  the  pound, 
and  secure  it — "  and  in  pursuance  of  the  said  agreement,  and  in 
consideration  of  the  premises,  he,  the  said  William  Moon,  doth 
hereby  grant,  bargain,  assign,  transfer,  and  set  over  to  the  said 
F.  A.  Dawes  all  and  singular  the  several  properties  and  chattels 
and  effects  set  forth  in  the  said  schedule  hereto."  So  far  the 
operative  part  is  clear  enough ;  it  agrees  with  the  clear  recitals, 
and  does  not  go  beyond  them.  Then  it  goes  on,  ^*  and  all  the 
estate,  right,  title,  interest,  claim,  and  demand  of  him,  the  said 
William  Moon,  in,  to,  and  upon  the  said  properties,  chattels,  and 
effects."  That  is  also  clear ;  but  it  is  plain  that  the  word  "  estate  " 
does  not  there  mean  property;  it  means  an  interest.  Then  it 
goes  on  "  and  all  other  the  estate  (if  any)  of  the  said  William 
Moon."  Is  it  clear  that  the  word  **  estate  "  there  ought  to  be 
read  "  property  ?  "  The  word  "  estate  "  is  not  one  which  prima 
facie  would  be  used  to  describe  property,  especially  where  it  has 
been  just  used  in  contradistinction  to  "  property."  I  confess  it 
seems  to  me  that  the  word  ^^  estate  "  in  the  second  part  of  that 
copulated  clause,  has  the  same  meaning  as  the  word  **  estate  "  in 
the  first  part,  and  that  it  is  very  ambiguous  and  uncertain  indeed 
whether  you  ought  to  change  the  meaning  of  the  word,  and  say 
that  in  one  part  of  the  copulated  sentence  it  means  one  thing, 
and  in  the  other  part  it  means  another,  when,  moreover,  if  it  is 
in  the  latter  part  to  be  read  "  property,"  so  far  firom  the  assign- 
ment being  *'  in  pursuance  of  the  said  agreement,"  it  would  not  be 
in  pursuance  "  of  the  said  agreement,"  but  in  pursuance  of  some 
other  agreement.    Therefore,  so  far  horn  the  operative  part  of 
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1886        the  deed  being  clear,  it  seems  to  me  as  ambiguous  as  it  well 
Ex  PABTi    can  be. 

Dawes,  Clearly,  then,  this  case  falls  [under  the  first  of  the  three  rules 

Moox.  which  I  have  mentioned.  The  recitals  are  perfectly  clear  and 
Lordah^.M.B.  unambiguous ;  the  operative  part  is  ambiguous.  Therefore,  the 
recitals  must  prevail,  and  the  life  interest  does  not  pass  to  the 
appellant.  One  cannot  help  seeing  that  if  it  did,  this  would  be 
the  most  extraordinary  roundabout  way  of  doing  as  simple  a 
thing  as  possible.  It  has  been  suggested  that,  after  the  deed  had 
been  prepared,  these  words  were  added  at  the  last  moment.  If, 
however,  it  was  desired  to  bring  in  this  particular  life  interest, 
there  was  no  occasion  to  alter  a  single  word  in  the  deed ;  it  was 
only  necessary  to  insert  the  life  interest  in  the  schedule. 

In  my  opinion  the  decision  of  the  learned  judge  was  perfectly 
right. 

LiNDLET,  L.  J.  I  am  of  the  same  opinion.  Of  course  we  are 
in  this  difficulty,  that  the  words  in  question  will,  according  to 
the  construction  we  are  putting  upon  them,  mean  nothing,  and 
become  mere  surplusage.  But  the  case  is  one  in  which,  I  think, 
we  are  forced  to  face  that  difficulty. 

We  are  not  now  considering  any  question  of  rectification ;  if 
we  were  considering  that  we  should  have  to  admit  evidence 
which  is  not  admissible  on  the  question  of  construction.  I  do 
not  pretend  to  speculate  whether  the  parties  really  intended  to 
include  this  life  interest,  except  so  fistr  as  we  can  gather  their 
intention  from  the  recitals  and  the  operative  part  of  the  deed,  or 
from  any  other  clause  in  it. 

Any  one  accustomed  to  legal  documents  must  be  very  much 
struck  with  the  parcels  in  this  deed ;  I  never  saw,  and  I  do  not 
suppose  any  one  else  ever  saw,  such  an  enumeration.  The  first  part 
of  the  description  is,  ^^all  and  singular  the  several  properties, 
chattels,  and  effects  set  forth  in  the  schedule  hereto."  Of  course 
the  words  *^  in  the  schedule  "  shew  pretty  clearly  what  is  meant ; 
there  is  no  ambiguity  about  it.  Then  comes  what  is  known  as 
the  ^^all  the  estate"  clause,  which  is  intelligible  enough  to 
persons  accustomed  to  legal  instruments.  Then  comes  something 
which  strikes  one  as  very  odd  and  incomprehensible.  Apart  £rom 


VOL.  XVIL 


QUEEN'S  BENCH  DIVISION. 


289 


the  recitals  we  should  not  know  what  was  meant — ^'^and  all  other        1886 
the  estate  (if  any)  of  the  said  William  Moon."    It  does  not  say    Ez  pabte 
in  what,  and,  if  there  were  no  recitals  to  throw  light  upon  it,  I       t^^*^' 
do  not  know  that  any  one  could  make  out  the  meaning  of  it.    It      Moox. 
is  argued  by  Mr.  Bigby  that  it  must  mean  all  the  debtor's  other   undteyiL.j. 
property.    No  doubt,  the  word  **  estate  **  may  mean  lands,  tene- 
ments, and  hereditaments,  or  it  may  mean  property,  chattels,  and 
effects,  and,  if  there  was  anything  to  shew  that  it  had  that  mean- 
ing here,  it  might  be  held  to  cover  such  things.    But  I  can  see 
nothing  to  shew  that  the  word  is  used  in  the  sense  of  ^'  property  " 
here.    If  there  was  nothing  to  explain  these  words,  I  cannot 
help  thinking  that  the  whole  thing  would  be  extremely  ambiguous. 
But  the  ambiguity  is  removed  at  once  when  you  look  at  the 
recitals.    The  recitals  shew  what  was  meant  by  the  operative  part 
of  the  deed,  what  was  intended  to  be  conveyed,  and  what  was  in 
the  contemplation  of  the  parties,  and,  that  being  so,  there  is  no 
ambiguity  about  it    Looking  at  the  case  as  a  matter  simply  of 
construction,  without  saying  what  might  be  the  result  of  an  appli- 
cation to  rectify  the  deed,  I  think  that,  on  the  true  construction 
of  this  document,  the  words  *'  and  all  other  the  estate  (if  any)  " 
are  surplusage. 


Lopes,  L.  J.  There  are  several  well-established  rules  applicable 
to  the  construction  of  deeds.  One  is  this,  that,  if  the  operative 
part  of  a  deed  is  clear,  and  the  recitals  are  not  clear,  the  operative 
part  must  prevail.  Again,  if  the  recitals  are  clear,  but  the  ope- 
rative part  is  ambiguous,  the  recitals  control  the  operative  part. 
If,  again,  the  operative  part  and  the  recitals  are  both  clear,  but 
the  one  is  inconsistent  with  the  other,  the  operative  part  must 
prevail. 

Now  we  are  not  asked  to  rectify  this  deed ;  we  are  only  asked 
to  construe  it,  and  the  question  is,  whether  Dawes,  the  trustee  of 
the  deed,  is  an  assignee  of  the  debtor's  life  interest  under  the 
settlement.  It  appears  to  me  perfectly  plain  that  the  operative 
part  of  the  deed  is  ambiguous.  If  that  is  so,  then,  according  to 
the  rules  of  construction  to  which  I  have  alluded,  it  becomes 
necessary  to  look  at  the  recitals.  And  the  recitals  are  as  clear  as 
they  can  well  be.    There  is  only  one  possible  meaning,  viz.,  that 
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what  is  intended  to  be  assigned  by  the  deed  is  the  property 
mentioned  in  the  schedule.  That  being  so,  I  am  of  opinion 
that  the  operative  part,  which  is  ambiguous,  is  controlled  by  the 
recitals,  and  that  the  life  interest  did  not  pass  under  the  deed. 
The  appeal  must  therefore  be  dismissed. 

Solicitors  for  appellant :  Dawes  dk  Son. 

Solicitors  for  debtor :  Wade  iSk  LyaU, 

Solicitors  for  trustees  of  settlement :  H.  0.  SmaUman. 

W.  L.  C. 


Marehl; 
April  16. 


[IN  THE  COURT  OF  APPEAL.] 

Ex  PASTE  MERCER.    In  be  WISE. 

Bankruptcy — Frattdulent  Conveyance — 13  Elxz.  c.  5 — Intent  to  delay,  hinder^ 
or  defraud  Creditors — Pending  Action  for  Breach  of  Promise  of  Marriage 
— Voluntary  Settlement  for  Benefit  of  W}fe  and  Children — Bankruptof 
Act,  1883  (46  &  47  Vict,  c  52),  s.  47. 

A  master  mariner  was  married  at  Hong  Kong  on  May  31,  1881.  In  the 
following  August,  an  action  for  breach  of  promise  of  marriage  was  com- 
menced against  him,  and  the  writ  seryed  upon  him  at  Hong  Kong  on  October  8. 
At  the  time  of  his  marriage  he  was  entitled  to  a  legacy  of  600Z.,  which  had 
become  vested  in  possession  on  the  death  of  his  mother  (who  had  a  life  interest 
in  it)  on  May  11,  1881.  On  October  17, 1881,  being  still  at  Hong  Kong,  he 
made  a  voluntary  settlement  of  the  legacy  upon  trust  during  the  joint  lives  of 
himself  and  his  wife  for  her  for  her  separate  use,  remainder  for  the  survivor  for 
life,  remainder  for  the  children  of  the  parriage,  remainder,  in  default  of  children, 
for  himself  absolutely.  Judgment  was  obtained  against  him  in  the  action  on 
July  20, 1882,  for  6002.,  and  in  November,  1884,  he  was  adjudicated  bankrupt. 
It  appeared  that  when  he  executed  the  settlement  he  was  able  to  pay  his  debts 
without  the  aid  of  the  property  comprised  in  the  settlement,  and  that  he  did 
not  know  that  he  was  entitled  to  the  legacy  until  a  few  days  before  he  executed 
the  settlement,  and  he  stated  that  in  executing  it  he  was  not  influenced  by  the 
action  which  had  been  commenced  against  him : — 

Held,  that  there  was  not  sufficient  evidence  to  warrant  a  judge  or  jury  in 
finding  that  the  settlement  was  intended  to  **  delay,  hinder,  or  defraud  creditors  " 
within  13  Eliz.  c  5. 

Freeman  v.  Pope  (Law  Rep.  5  Ch.  538)  considered. 

AffeaIi  from  an  order  of  the  Judge  of  the  Croydon  Gonnty 
Gonrt,  by. which  it  was  declared  that  a  postnuptial  settlement 
executed  by  H.  J.  J.  Wise,  a  bankrupt,  was  fraudulent  and  void 
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as  against  the  trustee  in  the  bankruptcy,  and  the  trustee  of  the       1886 
settlement  was  ordered  to  deliver  it  up  to  be  cancelled.  Ex  pabte 

The  bankrupt  was  a  master  mariner.     In  the  year  1881  he  was      Mercek. 
engaged  to  be  married  to  Miss  Emily  Agnes  Yyse,  but,  being  at       wisb. 
Hong  Kong  in  the  course  of  a  voyage,  he,  on  the  31st  of  May, 

1881,  married  another  lady.  On  the  25th  of  August,  1881,  Miss 
Yyse  commenced  an  action  for  breach  of  promise  against  him  in 
the  Queen's  Bench  Division,  and  on  the  8th  of  October,  1881,  he 
was  served  with  the  writ  at  Hong  Kong.  He  was  under  the  will 
of  his  stepfather  entitled  to  a  legacy  of  5002.,  subject  to  a  life 
interest  given  to  his  mother.  His  mother  died  on  the  11th  of 
May,  1881,  and  thereupon  the  legacy  vested  in  the  bankrupt  in 
possession.  The  money  was  in  the  hands  of  W.  P.  Brown,  the 
executor  of  the  will.  On  the  17th  of  October,  1881,  the  bankrupt 
executed  at  Hong  Kong,  where  he  then  was,  a  voluntary  settle- 
ment of  this  legacy,  whereby  he  assigned  the  legacy  to  Brown,  on 
trust  to  invest  the  same,  and  to  pay  the  income  thereof,  during 
the  joint  lives  of  Wise  and  his  wife,  to  the  wife  for  her  separate 
use  without  power  of  anticipation,  and,  after  the  death  of  such 
one  of  Wise  and  his  wife  as  should  first  die,  to  pay  the  income  to 
the  survivor  during  his  or  her  life,  and  after  the  death  of  the  sur- 
vivor, Brown  was  to  stand  possessed  of  the  trust  fund  in  trust  for 
the  children  of  the  marriage  as  therein  mentioned,  and,  in  default 
of  children,  in  trust  for  Wise  absolutely.    On  the  20th  of  July, 

1882,  Miss  Yyse  obtained  judgment  in  the  breach  of  promise 
action  for  500Z.  damages  and  costs.  On  the  14th  of  November, 
1884,  Wise  was  adjudicated  a  bankrupt. 

The  bankrupt  made  an  affidavit  in  the  county  court,  in  which 
he  stated  that  at  the  time  of  the  execution  of  the  settlement  he 
was  perfectly  solvent  and  able  to  pay  his  debts  without  the  aid  of 
the  property  comprised  in  the  settlement. 

After  the  order  had  been  made  by  the  county  court  judge,  the 
bankrupt  made  a  further  affidavit,  and  an  affidavit  was  made  by 
Brown,  and  these  affidavits  were  used  on  the  hearing  of  the 
appeal  by  the  Divisional  Court.  The  bankrupt  in  his  further 
affidavit  said  that  he  was  not  aware  that  he  was  entitled  to  the 
legacy  until  he  received  at  Hong  Kong  between  the  12th  and 
16th  of  October,  1881,  a  letter  from  Brown  informing  him  of  it. 
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1886  When  he  married  he  was  not  aware  that  he  had  any  property  to 
Ex  PASTE  settle.  Immediately  he  received  notice  of  the  legacy  being  due 
Mbbckb.     ^  yjjj^  j^g  instructed  some  solicitors  at  Hong  Kong  to  prepare 

Wise.  the  settlement.  He  said  that  the  writ  which  had  been  serred  on 
him  in  the  breach  of  promise  action  had  no  influence  in  inducing 
him  to  make  the  settlement,  as  he  considered  the  writ  was  merely 
a  threat,  and  that  he  should  hear  nothing  more  about  the  action. 
When  he  received  the  intimation  of  the  legacy  he  told  his  wife 
that  he  should  settle  it  on  her,  as  it  was  the  only  money  she 
would  have  in  case  of  his  death.  She  did  not  suggest  to,  or 
request,  or  influence  him  in  any  way  in  making  the  settlement, 
but  it  was  made  solely  as  a  provision  for  his  wife  or  any  children 
they  might  have  in  case  of  his  death,  and,  had  he  known  before 
his  marriage  that  he  was  entitled  to  the  legacy,  he  should 
certainly  have  settled  it  before  his  marriage.  He  was  not  cross- 
examined  on  this  affidavit. 

Mrs.  Wise  and  Brown  appealed  from  the  order  of  the  county 
court. 

Mar.  1.  H.  D.  Oreene,  Q.C,  and  F.  Cooper  Willis,  for  the  appel- 
lants. 

Morgan  Howard,  Q.C.,  and  W.  H.LyndenBell,  for  the  trustee  in 
the  bankruptcy. 

Cave,  J.  The  question  we  have  to  decide  is  one  of  fact, 
whether  this  settlement  was  made  with  intent  to  defeat  or  delay 
creditors. 

Many  cases  have  been  cited,  but  they  are  not  of  much  assist- 
ance in  deciding  a  question  of  this  kind.  They  shew  the  con- 
siderations which  have  presented  themselves  to  the  minds  of 
other  judges  under  different  circumstances,  and,  no  doubt,  we 
ought  to  have  regard  to  all  those  considerations.  But  beyond 
that  the  cases  do  not  go.  There  is  no  case  which  lays  down  that, 
when  it  is  not  the  necessary  consequence  of  a  settlement  that 
creditors  should  be  defrauded,  the  Court  is  obliged  to  come  to 
the  conclusion  that  the  settlor  intended  to  defraud  them  where 
it  is  satisfied  that  he  did  not.  Looking  at  the  facts  which  are 
established  by  the  affidavits,  it  appears  to  me  reasonably  clear 
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that  the  bankrupt  had  no  intention  whatever  of  defrauding  his        1886 

creditors,  and  that  he  had  not  got  Miss  Vyse  and  her  claim  in  his    Ex  paste 

mind  when  he  made  the  settlement.  Mebceb. 

In  be 
When  the  case  was  before  the  county  court  judge  there  was       Wise. 

only  a  very  short  affidavit  made  by  the  bankrupt,  which  was  cave,  j. 
directed  to  the  question  which  arose  under  the  Bankruptcy  Act, 
and  I  am  not  surprised  that  upon  the  fetcts  before  him  the  learned 
judge  came  to  the  conclusion  that  the  settlement  was  void.  Upon 
those  facts  alone  I  should  have  come  to  the  same  conclusion. 
[His  Lordship  referred  to  the  provisions  of  the  settlement,  and 
continued : — ]  Beading  those  provisions  it  seems  impossible  to 
come  to  the  conclusion  that  the  bankrupt  really  made  the  settle- 
ment for  the  purpose  and  with  the  intent  of  defeating  or  delaying 
his  creditors.  The  terms  of  it  seem  to  corroborate  very  strongly 
his  statement  that  he  did  it  honestly,  without  a  thought  of  Miss 
Vyse  and  her  claim,  for  the  purpose  of  settling  something  upon 
his  wife  and  family,  and  that,  had  he  known  of  the  legacy  before 
his  marriage,  he  would  have  made  the  settlement  then. 

It  is  said,  however,  that,  although  we  may  be  of  opinion  that 
the  bankrupt  was  acting  perfectly  bona  fide,  and  that  he  had  not 
the  slightest  intention  of  defeating  or  delaying  his  creditors, 
yet,  if  it  is  the  necessary  result  of  what  took  place  that  his 
creditors  will  be  defeated  or  delayed,  we  are  bound  to  hold 
that  he  had  that  intention,  though,  in  fact,  we  do  not  believe 
that  he  had. 

In  most  of  the  cases  which  have  been  cited  the  settlor  was  a 
trader,  and  undoubtedly  when  a  trader  makes  a  settlement,  more  * 
especially  if  he  does  so  when  he  is  just  about  to  commence  a 
course  of  trade  which  may  turn  out  to  be  disastrous,  it  is  difficult 
to  come  to  any  other  conclusion  than  that  he  contemplates  the 
possibility  of  his  trade  being  unfortunate,  and  wishes  to  put  his 
property  out  of  the  reach  of  his  creditors.  In  the  present  case, 
however,  it  does  not  seem  to  be  at  all  a  necessary^result  of  the 
settlement  that  his  creditors  would  be  defeated.  It  is  true 
that  during  the  life  of  the  wife  the  money  could  not  be  got  hold 
of  by  his  creditors.  But,  if  she  died  young,  there  would  be 
the  income  of  the  fund  which  his  creditors  could  get  hold  of. 
If  she  died  without  children  the  whole  property  would  be 
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absolutely  his,  and  would  come  to  his  creditors.  Looking  at  all 
these  circumstances,  I  cannot  say  that  there  was  any  such  neces- 
sary defeating  or  delaying  of  the  creditors  as  would  justify,  or 
rather  compel,  us  to  hold  that  this  was  a  fraudulent  settlement 
within  the  statute  of  Elizabeth.  It  must  be  remembered  that 
the  settlor  had  no  creditor  whatever  at  the  time  when  the  settle- 
ment was  made.  He  had  no  debt.  There  was  merely  a  liability 
which  might  or  might  not  result  in  a  debt.  I  do  not  think  that 
the  decisions  which  have  been  referred  to  have  ever  been  held  to 
apply  where  there  is  nothing  more  than  a  liability  of  this  nature. 
The  bankrupt  was  not  a  trader,  and  he  was  not  likely  therefore 
to  incur  debts  in  the  future.  I  do  not  think  it  has  ever  been 
held  that  the  Court  must  necessarily  come  to  the  conclusion  that 
there  was  an  intent  to  defeat  and  delay  creditors  in  executing  a 
settlement  of  property  under  such  circumstances. 

There  is  another  point  which  was  not  dealt  with  by  the  county 
court  judge,  though  it  was  taken  before  him,  viz.,  that,  if  the 
settlement  is  not  void  under  the  statute  of  Elizabeth,  it  is 
void  under  s.  47  of  the  Bankruptcy  Act.  I  think,  however,  that 
the  parties  claiming  under  the  settlement  have  proved  that  the 
settlor  was  at  the  time  of  making  the  settlement  able  to  pay  all 
his  debts  without  the  aid  of  the  property  comprised  in  *it.  The 
bankrupt  himself  in  terms  swears  that  he  had  no  debts  then,  and 
this  is  confirmed  by  the  statement  of  his  debts  and  liabilities 
which  he  has  made  in  the  bankruptcy. 

His  bona  fides  is  also  shewn  by  his  conduct  after  the  execution  of 
.  the  settlement.  He  sailed  for  England  immediately  afterwards, 
and  arrived  there  in  November.  He  did  not  keep  the  settlement 
secret,  to  be  sprung  upon  his  creditors  only  in  case  of  an  un- 
favourable verdict  against  him  in  the  action  ;  but,  on  the  29th  of 
November,  without  anything  having  taken  place  in  consequence 
of  the  service  of  the  writ,  he  told  Brown  of  the  settlement.  To 
my  mind  this  is  a  proof  of  his  bona  fides,  and  that  his  real  intention 
was  to  make  the  settlement  for  the  benefit  of  his  wife  and  children, 
and  not  for  the  purpose  of  defeating  or  delaying  his  creditors. 
All  the  other  circumstances  seem  to  point  in  the  same  direction. 
The  person  chosen  as  trustee  of  the  settlement  was  the  executor 
of  his  stepfether's  will.    The  trustee  was  allowed,  if  he  thought 
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fit,  to  keep  the  property  in  its  then  existing  state  of  investment ;        1886 

there  was  no  attempt  to  secrete  it,  and  there  was  nothing  to  pre-     Ex  pabte 

vent  any  one  who  was  aware  of  the  existence  of  the  will  fix)m  at        ^^"^ 

.  ,  Inbe 

once  discovering  where  the  property  was  and  how  it  was  invested.       Wise. 

For  these  reasons  I  think  that  the  trustee  in  the  bankruptcy      clr^. 

ought  not  to  succeed  in  his  application,  and,  consequently,  the 

motion  must  be  dismissed,  although  had  the  evidence  stood  as  it 

was  before  the  county  court  judge  I  should  certainly  have  come 

to  the  opposite  conclusion. 

Grantham,  J.  I  am  of  the  same  opinion.  I  agree  with  my 
learned  Brother  as  to  the  position  the  case  would  have  assumed 
if  we  had  had  to  decide  it  simply  on  the  original  affidavit. 

No  doubt  our  judgment  may  be  considered  as  to  a  certain 
extent  qualifying  the  judgments  of  Lord  Eomilly,  M.R.,  in 
Barling  v.  Bishopp  (1),  and  of  Lord  Hatherley,  L.O.,  and  Giffard, 
L.J.,  in  Freeman  v.  Pope.  (2)  But  I  think  that,  if  those  cases  are 
carefully  examined,  it  will  be  found  that  the  facts  in  them  were 
entirely  different  firom  those  of  the  present  case. 

When  learned  judges  have  said  that,  if  the  necessary  result  of 
a  settlement  is  to  hinder  creditors,  it  must  be  taken  to  have 
been  executed  with  that  intent,  this  observation  must  be  taken 
as  applied  to  the  character  of  the  particular  case  in  which  it  was 
made. 

Li  all  the  cases  which  have  been  referred  to  the  settlor  had 
considerable  debts  or  liabilities,  and  in  none  of  them  was  there 
the  same  reason  for  making  the  settlement  which  existed  in  the 
present  case,  viz.,  the  wish  to  settle  upon  the  wife  of  the  settlor 
property  to  which  he  had  become  unexpectedly  entitled  after  his 
marriage,  and  it  cannot  be  said  that,  with  the  exception  of  the 
writ  having  been  served  upon  him,  there  was  any  such  induce- 
ment for  him  to  make  the  settlement  as  there  was  in  all  the  other 
cases  which  have  been  cited.  In  Barling  v.  Bishopp  (3)  it  is  quite 
clear  that  there  was  a  very  strong  motive  operating  upon  the  mind 
of  the  settlor,  and  no  one  could  doubt  that  he  had  a  fraudulent 
intention  of  defeating  the  plaintiffs  in  two  actions  which  had  been 

(1)  29  Beav.  417.  (2)  Law  Rep.  6  Ch.  538. 

(3)  29  Beav.  417. 
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commenced  against  him.  After  the  execution  of  the  settlement 
"  the  indiciae  of  title  to  the  settled  property  remained  with  him. 
He  never  gave  up  the  title  deeds,  and  he  remained  in  possession 
of  the  property  just  as  he  had  been  before.  There  can  be  no 
doubt  in  my  mind  that  in  that  case  the  deed  was  fraudulent 

Again  in  Freeman  v.  Pope  (1),  on  the  facts  which  appeared,  I 
can  quite  understand  the  decision  of  the  Lord  Chancellor  and 
Giffard,  L.  J.  In  all  the  cases  which  hare  been  cited  the  facts 
themselves  suggested  an  intention  (if  not  an  actual  fraudulent 
intention)  to  hinder  creditors.  In  the  present  case  I  am  of 
opinion  that,  as  judges  of  fact  as  well  as  of  law,  we  are  bound  to 
find  that  the  mere  making  of  the  settlement,  at  the  time  and 
under  the  circumstances  in  which  it  was  made,  does  not  justify  us 
in  coming  to  the  conclusion  that  there  was  any  intention  to  delay, 
hinder,  or  de&aud  creditors  within  the  meaning  of  the  statute. 

With  regard  to  s.  47  of  the  Bankruptcy  Act,  I  do  not  think 
that  the  present  case  comes  within  it,  and  for  this  very  simple 
reason,  that,  at  the  time  when  the  bankrupt  made  the  settlement 
he  was,  on  the  evidence  before  us,  able  to  pay  his  debts  without 
the  aid  of  the  settled  property.  The  only  case  which  has  been 
quoted  as  justifying  us  in  coming  to  a  contrary  conclusion  is 
Crosdey  v.  Ellworthy  (2),  in  which,  no  doubt,  it  was  held  that 
damages  recovered  in  an  action  against  the  settlor  after  the 
settlement  had  been  made,  must  be  taken  into  account  in  deter- 
mining whether  the  settlor  was  solvent  at  the  date  of  the  settle- 
ment. But  in  that  case  Elworthy,  the  settlor,  had  been  involved 
to  a  very  large  extent  in  Stock  Exchange  speculations  and  other 
financial  transactions.  He  had  been  connected  with  a  company, 
and  it  was  in  consequence  of  false  representations  made  by  him 
with  regard  to  that  company  prior  tb  the  settlement,  that  judg- 
ment had  been  recovered  against  him  for  36,000Z.  Under  those 
circumstances  the  Court  could  come  to  no  other  conclusion  than 
that  he  was  by  the  settlement  intentionally  abstracting  from 
his  creditors,  or  those  who  were  likely  to  become  his  creditors, 
the  sum  comprised  in  the  settlement,  which  might  otherwise 
have  been  made  available  by  them.  In  my  opinion  Crosdey  v. 
EUworthy  (2),  is  not  an  authority  for  saying  that  the  mere  fact  of  a 

(1)  Law  Rep.  5  Ch.  538.  (2)  Law  Rep.  12  Eq.  15& 
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Tnrit  haying  been  issued  by  Miss  Vyse  compels  us,  in  determining  ^ 
whether  he  was  solvent  at  the  time  when  the  settlement  was  made, 
to  come  to  the  conclusion  that  a  liability  under  that  writ  must 
be  assumed  to  have  existed  to  the  extent  of  making  him  then 
insolvent. 

I  am  of  opinion  that  our  judgment  must  be  for  the  appellant. 

The  trustee  in  the  bankruptcy  appealed. 

April  16.  W.  H.  Lynden  Bed  {Morgan  Howard^  Q.C.,  with 
him),  for  the  appellant.  The  settlement  is  void  as  against  the 
trustee  in  the  bankruptcy,  both  under  the  statute  of  13  Eliz.  c.  5, 
and  under  s.  47  of  the  Bankruptcy  Act,  1883.  The  statute  of 
Elizabeth  makes  void  as  against  creditors  a  deed  made  *'  to  the 
«nd,  purpose,  and  intent  to  delay,  hinder,  or  defraud  creditors 
and  others  of  their  just  and  lawful  actions,  &c.'*  The  proper 
inference  from  the  facts  is  that  the  settlement  was  made  with  the 
intent  of  defeating  the  claim  of  Miss  Vyse.  The  necessary  result 
of  it  was  to  defeat  her  claim,  and  it  has  been  laid  down  in  many 
cases  on  this  statute  that  a  man  must  be  held  to  have  intended 
the  natural  and  necessary  consequence  of  what  he  does.  The  law 
is  clearly  so  laid  down  by  Lord  Hatherley,  L.G.,  and  Giffard,  L.  J., 
in  Freeman  v.  Pope.  (1)  It  is  not  necessary  to  shew  an  actual 
fraudulent  intent  on  the  part  of  the  settlor.  In  In  re  Ridler  (2) 
and  in  Three  Touma  Banking  Company  v.  Maddever  (3)  the  same 
view  was  taken. 

Secondly,  as  to  s.  47  of  the  Bankruptcy  Act,  1883  (4),  it  is 

ment,  be  void  against  the  trustee  in 
the  bankruptcy,  and  shall,  if  the 
settlor  becomes  bankrupt  at  any  sub- 
sequent time  within  ten  years  after 
the  date  of  the  settlement,  be  void 
against  the  trustee  in  the  bankruptcy, 
unless  the  parties  claiming  under  the 
settlement  can  prove  that  the  settlor 
was  at  the  time  of  making  the  settle- 
ment able  to  pay  all  his  debts  without 
the  aid  of  the  property  comprised  in 
the  settlement,  and  that  the  interest 
of  the  settlor  in  such  property  had 
passed  to  the  trustee  of  such  settle- 
ment on  the  execution  thereof." 


(1)  Law  Rep.  5  Ch.  638. 
<2)  22  Ch.  D.  74. 

(3)  27  Ch.  D.  523,  526. 

(4)  Sect.  47  (1) :  "Any  settlement 
of  property  not  being  a  settlement 
made  before  and  in  consideration  of 
marriage,  or  made  in  favour  of  a  pur- 
chaser or  incumbrancer  in  good  faith 
and  for  valuable  consideration,  or  a 
settlement  made  on  or  for  the  wife  or 
children  of  the  settlor  of  property 
which  has  accrued  to  the  settlor  after 
marriage  in  right  of  his  wife,  shall,  if 
the  settlor  broomes  bankrupt  within 
two  years  after  the  date  of  the  settle- 
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Ex  PARTE    bankrupt  was  solvent  independently  of  the  settled  property  at  the 

•*^™^^     time  when  he  executed  it.  In  determining  whether  he  was  or  was 

Was.       not  solvent  his  contingent  liability  in  the  action  for  breach  of 

promise,  which  afterwards  ripened  into  a  debt,  ought  to  be  taken 

into  account :  Barling  v.  Bishopp  (1) ;  Crosdey  v.  Elworthy.  (2) 

H.  B.  Oreene,  Q.C.,  and  F.  Cooper  Willis,  for  Mrs.  Wise  and 
the  trustee  of  the  settlement,  were  not  heard. 

Lord  Esheb,  M.B.  I  think  the  decision  of  the  Divisional 
Court  was  right. 

The  argument  was  first  put  in  this  way — it  is  necessary  to 
prove  that  the  bankrupt,  at  the  date  of  the  voluntary  settlement^ 
intended  to  defeat  and  delay  a  creditor  or  his  creditors  generally ; 
the  necessary  consequence  of  what  he  did  was  to  defeat  and  delay 
his  creditors ;  and,  therefore,  as  a  proposition  of  law,  the  tribunal 
which  had  to  consider  whether  he  did  intend  to  defeat  and  delay 
his  creditors  was  bound  to  find  that  he  did.  In  support  of  that 
proposition  dicta  of  great  and  eminent  judges  were  cited.  I  will 
venture  to  say  as  strongly  as  I  can  that  to  my  mind  that  proposi- 
tion is  monstrous.  It  is  said  that  it  is  a  necessary  inference  that 
a  man  intends  the  natural  and  necessary  result  of  his  acts. 
If  you  want  to  find  out  the  intention  in  a  man's  mind,  of  course 
you  cannot  look  into  his  mind,  but,  if  circumstances  are  proved 
from  which  you  believe  that  he  had  a  particular  intention,  you 
infer  as  a  matter  of  fact  that  he  had  that  intention.  No  doubt,  in 
comiug  to  a  particular  conclusion  as  to  the  intention  in  a  man's 
^  mind,  you  should  take  into  account  the  necessary  result  of  the 

acts  which  he  has  done.  I  do  not  use  the  words  '^necessary 
result "  metaphysically,  but  in  their  ordinary  business  sense,  and 
of  course,  if  there  was  nothing  to  the  contrary,  you  would  come  to 
the  conclusion  that  the  man  did  intend  the  necessary  result  of 
his  acts.  But,  if  other  circumstances  make  you  believe  that  the 
man  did  not  intend  to  do  that  which  you  are  asked  to  find  that 
he  did  intend,  to  say  that,  because  that  was  the  necessary  result 
of  what  he  did,  you  must  find,  contrary  to  the  other  evidence, 
that  he  did  actually  intend  to  do  it,  is  to  ask  one  to  find  that  to  be 

(1)  29  Beav.  417.  (2)  Law  Rep.  12  Eq.  158. 
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a  fact  wUch  one  really  believes  to  be  untrue  in  fact.  Whether  the       1886 
tad  that  the  necessary  effect  of  a  volnntary  deed  is  to  defeat  or    expabts 
delay  the  creditors  of  the  grantor  will  make  the  deed  void  under     m:ebceb. 
the  statute  of  Elizabeth,  although  there  was  no  such  intent  in       wms. 
his  mind  at  the  time  when  he  executed  it,  is  a  question  which  lomb^icjc. 
we  are  not  now  called  upon  to  decide*.    But  that  is  a  ques*^ 
tion  wholly  independent  of  the  question  of  intention.    That  may 
be  the  law ;  the  Courts  may  have  put  that  constouction  on  the 
statute.    But  that  is  a  different  proposition  from  that  which  was 
put  forward  in  argument,  and  I  will  not  undertake  to  decide 
it  now.    It  must  be  recollected  that  the  statute  of  Elizabeth 
applies,  and  may  make  a'  deed  void,  even  though  the  grantor 
never  becomes  a  bankrupt.    But  this  case  was  at  first  argued, 
not  upon  that  footing,  but  upon  the  assumption  that,  if  the  natural 
or  necessary  effect  of  what  the  settlor  did  was  to  defeat  or  delay 
his   creditors,  the  Court  must  find  that  he  actually  had  that 
intent    That  proposition  or  doctrine  I  entirely  abjure. 

We  must  look  at  all  thefacts  of  this  case.  The  bankrupt  was  a 
captain  of  a  merchant  ship,  i^^d  there  is  no  evidence  whether 
his  employment  ceased  at  the  end  of  every  voyage,  or  whether  it 
was  a  constant,  employment.  He  had  promised  to.  marry  Miss 
Yyse*  Then  he  went  to  Hong  Kong,  and  there  he  married 
another  lady,  and  so  laid  himself  open  to, an  actimm  ior  breach  of 
promise  of  marriage  by  Miss  Yyse.  That  action  having  been 
brought,  might,  so  far  as  any  one  could  foretell,  have*  resulted  in 
a  verdict  either  for  Is.  or  for  5002.  damages ;  no  one  could  tell 
what  the  result  would  be.  Well,  he  married  the  lady  in  Hong 
Kong  in  May,  and  in  Octobe):  there  came  out  to  him,  by  the  same 
poet  from  England,  the  information  that  he  had  become  entitled 
to  a  legacy  of  500Z.,  and  also  the  information  that  Miss  Yyse 
had  brought  an  action  against  him  for  breach  of  promise  of 
marriage.  This  was  the  first  ti^e  that  he  had  had  any  intima- 
tion of  the  fact  that  he  had  any  realized  fortune,  and  he  imme* 
diately  settled  the  5002.  upon  his  wife  and  childrqn. 

Now,  what  was  his  position  at  that  tiqie.?  According  to  his 
evidence,  which  is  not  disputed,  (for  he  has  not  been  cross- 
examined  on  his  affidavit),  he  did  not  owe  a  shilling  in  the 
world.    There  is  no  evidence  that  he  had  not  money  owing  to 
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1886        him  for  wages,  and  in  all  probability  he  had,  because,  if  his 

Ex  parte"  voyage  did  not  terminate  at  Hong  Kong  (and  there  is  no  eyi- 

Merckr.      (Jence  that  it  did),  if  he  had  got  to  take  his  ship  home  to 

Wjbb.        England,  in  all  probability  his  wages  were  not  payable  until  the 

Loni^h^,M.B.  ^^^  ^f  the  Toyage.    If  so,  he  would  have  means  to  that  extent, 

and  he  did  not  owe  a  shilling. 

Now  with  regard  to  the  action,  how  could  any  one — ^how  could 
his  legal  adviser — have  told  him  what  the^  amount  of  the  verdict 
was  likely  to  be  ?  If  the  verdict  had  been  for  50/.,  and  he  had 
had  502.  coming  to  him  at  the  end  of  his  voyage,  he  would  have 
been  able  to  pay  it,  and  on  another  occasion  he  would  have  been 
able  to  pay  the  costs.  It  was  entirely  a  matter  of  speculation 
what  the  amount  of  the  verdict  would  be.  Therefore  he  was  not 
insolvent ;  it  was  not  the  necessary  consequence  of  what  he  did 
to  defeat  or  delay  the  plaintiff  in  the  action,  for,  if  the  veidict 
had  been  for  a  small  amount,  she  would  not  necessaiily  have  been 
delayed  for  a  week. 

In  order  to  make  .this  deed  void  under  the  Statute  of  Eliza- 
beth (however  far  that  statute  may  be  stretched),  we  are  bound  in 
the  present  case  to  find  that  there  was  an  actual  intent  in  the 
bankrupt's  mind  to  defeat  or  delay  his  creditors,  and  there  is  no 
evidence  of  such  an  intent.  He  hasEwom  that  he  was  not  think- 
ing of  his  creditors.  The  only  creditor,  that  it  is  suggested  he 
had  to  think  about,  was  Miss  Yyse,  and  no  one  could  tell  what 
the  verdict  in  her  action  would  be.  But  what  happened  after* 
wards?  It  is  obvious  that,  when  the  action  came  on  for  trial, 
evidence  must  have  been  given  about  this  5002.  legacy  to  which 
the  defendant  was  entitled,  and  the  jury  took  the  vindictive  view 
of  the  plaintiff,  and  gave  her  as  damages  the  whole  of  the  defend- 
ant's realized  property.  It  was  a  startling  verdict,  which  I  cer- 
tainly should  not  have  anticipated,  and  I  do  not  see  why  he  was 
bound  to  anticipate  it  When  you  have  got  those  facts,  and  yoa 
are  asked  to  conclude  that  the  bankrupt  actually  intended  to 
defeat  Miss  Yyse's  claim,  it  seems  to  me  that  the  Divisional 
Court  were  perfectly  justified  in  declining  to  find  that  he  had 
any  such  intent. ,  Upon  the  fiacts,  I  cannot  find  that  there  was 
such  an  intent 

The  appeal  must  be  dismissed. 
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LiNDLEY,  Ii«J.  The  evidence  before  the  county  court  judge 
differed  materially  fiom  that  which  was  before  the  Divisional 
Court,  and  I  am  not  surprised  at  the  view  which  he  took  of  the 
case.  Unexplained,  the  circumstances  had  a  very  suspicious 
appearance.  But  the  affidavits  which  have  been  filed  since  the 
hearing  in  the  county  court  give  a  totally  different  complexion 
to  the  transaction,  and  it  was  upon  those  affidavits  that  the 
Divisional  Court  took  the  view  contrary  to  that  which  had  been 
taken  by  the  county  court  judge.  Now  we  have  all  the  .facts 
before  us,  and  we  must  apply  the  law  to  those  facts.  There  is  a 
voluntary  settlement  made  by  a  man  who  had  not  a  farthing  of 
debts,  but  against  whom  an  action  had  been  commenced  for 
breach  of  promise  of  marriage.  At  the  time  when  he  made  the 
settlement  a  sum  of  5007.  bad  just  accrued  to  him,  and  he  settled 
it  upon  his  wife  and  children.  He  tells  us,  and  the  Divisional 
Court  believed  him,  and  I  also  believe  that  he  was  speaking  the 
truth,  that  he  thought  the  action  for  breach  of  p]:omise  would 
come  to  nothing.  At  all  events,  the  result  of  it  was  in  the 
highest  degree  speculative;  he  was  not  then  indebted  to  the 
plaintiff  but  she  had  made  a  claim  against  him  which  might  or 
might  not  result  in  damages.  We  have,  therefore,  to  deal  with 
the  case  of  an  honest  man,  not  in  fact  indebted  at  all,  and  the 
question  is,  whether  we  are  driven  (not  by  the  statute  of  Eliza- 
beth, but  by  a  series  of  decisions  upon  it)  to  say  that  the  settle- 
ment cannot  stand.  I  do  not  think  we  are.  It  is  true  that  volun- 
tary settlements  have  been  set  aside  under  the  statute,  as  it  has 
been  construed  for  a  great  number  of  years,  in  cases  in  which 
there  was  no  actual  intention  to  defraud.  It  has  been  held  to  be 
sufficient  if,  when  the  settlement  is  executed,  the  .circumstances 
are  such  that  it  must  .have  that  effect.  But  the  language  which 
has  been  used  in  a  great  many  cases,  that  a  man  must  in  point  of 
law  be  held  to  have  intended  the  necessary  consequences  of  his 
own  acts,  is  apt  to  mislead,  by  confusing  the  boundary  between 
law  and  fietct,  and  by  consequences  which  can  be  foreseen  with 
those  which  cannot.  But  although  I  am  not  prepared  to  say 
that  a  voluntary  settlement  can  never  be  set  .aside  under  the 
statute  of  Elizabeth,  as  it  has  been  construed,  imless  there  has 
been  in  fact  an  intention  to  defraud,  I  am  not  aware  of  any  deci- 
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sion  whicli  goes  the  length  of  upsetting  the  present  deed  under 
the  circiunstances  with  which  we  have  to  deal.  In  this  case 
there  was  no  intention  to  defeat  the  plaintiff,  and,  when  the 
settlement  was  execntedythe  probability  of. the  plaintiff  obtaining 
substantial  damages  was  very  slight*  The  ease  is  certainly  not 
within  the  language  of  the  statute.  I  haye  no  doubt  that  the  view 
taken  by  the  Divisional  Court  was  right. 

I  should  add  that  I  have  looked  at  s.  47  of  the  Bankruptcy 
Act|  1883,  and  it  is  quite  clear  that  it  does  not  apply. 


Lopes,  KJ.  We  need  only  consider  the  law  so  far  as  it  applies 
to  the  facts  of  the  present  case.  It  has  been  argued  that,  if  the 
necessary  effect  of  a  voluntary  settlement  is  to  defeat  or  hinder 
creditors,  the-  Court  is  bound  to  infer  such  an  intent,  whether  it 
did  or  did  not  in  fact  exist.  I  will  express  no  opinion  upon  that 
matter,  because  it  is  not  necessary  for  the  purpose  of  bedding  the 
present  case.  >  It  cannot,  according  to  my  viewy  be  said  that  it  was 
the  necessary  consequence*  of.  this  Yoluntary  settlement  to  defeat 
or  hinder  the  settlor's  creditors.  The  only  suggested  creditor  is 
Miss  Yyse.  There  are  many  reasons  why  it  was^not  a  necessary 
consequence  of  the  settlement  that  her  claim  should  Jbe  defeated. 
The  action  might  have  failed  for  vaiious  rea8ons;'the  plaintiff 
might  not  have  been  willing  to  pursue  it;  it  might*  have  resulted 
in  a  yerdiot'for  the  defendant,  or  in  a  verdict  for  the  plaintiff 
witii  v^  small  damages.  '  There  are  many  other  ways  in  which 
the  action  might  have  terminated,  without  its  resoltiBg  in  a 
verdict  i&t-BOOL  It  s^ms  to  me,  therefore^  that  -i4  eannot  be 
said  that  ihe««neee6sary  efiidot  of  the  settlem^iit  was  to  defeat  or 
hinder  Miss '¥yse. 

What,  then^  is  the  question  in  this  case  ?  The  question  which 
I  should  havei  left  to  the  jury  is  this — Whether,  having  regard  to 
all  the  cfacumetanoes,  the>6ettlor  intended  to^  defeat  or  hinder  his 
creditors'?  That  is  a  question  of  fiactcwhieh  can  only,  be  deter- 
mined by  the  evidence.  Before  the  counly  court  judge  there  was 
only  one  affidavit,  and  he  came  to  a  conclusion  at  which  I  am  not 
at  all  surprised.  Before  the^ Divisional  Court  t^iere  were  several 
other  affidavits^  and  they  arrived  at  a  different  conclusion,  with 
which  I  entirely  agree.    I  adopt  the  words  of  Cave,  J.,  when  he 


YOL.XVIL 


QUEEN'S  BENCH  DIVTSIQN. 


303 


saysy  **  Looking  at  the  fiBkctswhieh  aie  established  by  the  affidayits, 
it  appeals  to  me  reasonably  dear  that  the  settlor. had  no  intention 
whatever  of  de&auding  his  creditors^  and  that  he'  had  not  got 
Miss  Yyse  and  her  claim  in  his  mind  when  he  made  the  settle* 
ment."  I  entirely  agree  with  that  conclusion,  and  I  think  the 
decision  of  the  Divisional  Court  was  right. 

Solicitor  for  appellant :  J.  Percy  Godfrey, 

Solicitors  for  respondents :  ClarJcson,  CfreenweU,  <&  Wyles. 

w.L.a 
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PN  THE  COURT  OF  APPEAL.]  May  7, 8. 

Ex  PABTE  BLANGHETT.    In  bb  KEELING. 

Bankruptet^— Bankruptcy  Notice — **  Creditor  who  hasobtained  a  Jhud  Judffment " 
—Assignee  of  Judgment  Debt— Bankruptcy  Act,  1883  (46  <fc  47  Vict,  c  62), 
s.  4,  8ub-8, 1  (y). 

In  the  Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52),  s.  4,  sub-s.  1  (^>— which  en- 
ables a  creditor  who  has  obtained  a  final  judgment  against  a  debtor  to  issue  a 
bankruptcy  notice  requiring  him  to  pay  or  secure  the  debt — the  words  ^*  creditor 
who  has  obtained  a  final  judgment "  do  not  include  an  assignee  of  the  judgment 
debt. 

Ex  parte  Woodall  (13  Q.  B.  D.  479)  explained. 

Appeal  from  an  order  made  by  Mr.  Begistrar  Hazlitt  upon  an 
application  to  set  aside  a  bankruptcy  notice. 

J.  S.  Lickorish  having  obtained  two  judgments,  each  for  250Z., 
against  the  debtor,  assigned  the  judgments  for  value  to  W.  Sari, 
and  he  assigned  them  for  value  to  Thomas  Blanchett.  Notice  in 
Tmting  of  the  assignments  was  given  to  the  debtor,  and  Blanchett 
obtained  leave  under  rule  23  of  Order  XLIL  of  the  Bules  of 
the  Supreme  Court,  1883,  to  issue  execution  on  the  judgments. 

On  the  17th  of  July,  1885,  Blanchett  issued  a  bankruptcy 
notice  against  the  debtor  in  respect  of  the  two  judgment  debts. 
On  the  4th  of  August,  1885,  the  debtor  applied  to  the  Court  to 
set  aside  the  bankruptcy  notice,  asking  that  it  might  be  declared 
that  no  act  of  bankruptcy  had  been  committed  by  him.  The 
Registrar  ordered  that  the  time  for  complying  with  the  bank- 
ruptcy notice  should  be  extended  until  after  the  determination 
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of  an  action^  to  be  brought  within  a  reasonable  time  by  Blanchett 
against  the  debtor,  for  reooTery  of  the  demand  mentioned  in  the 
notice,  and  that  in  the  meantime  farther  proceedings  on  the 
notice  should  be  stayed. 
Blanchett  appealed. 


Cooper  WUlUj  Q.C.y  and  Bingwood,  for  the  appellant  There 
was  no  ground  for  extending  the  time  for  complying  with  the 
notice  or  for  staying  the  proceedings;  the  debtor's  application 
ought  to  have  been  dismissed. 

[BowEK,  L.J.  Does  sub-s.  1  {g)  of  s.  4  (1)  of  the  Banknipt<;y 
Act,  1883,  apply  at  all  to  the  assignee  of  a  judgment  ?  Can  he 
be  said  to  have  ^  obtained  a  final  judgment  *'  ?] 

In  Ex  parte  WoodaU  (2),  it  was  held  that  the  executrix  of  a 
judgment  creditor  could  issue  a  bankruptcy  notice  against  the 
judgment  debtor,  if  she  had  obtained  leave  to  issue  execution  on 
the  judgment.  The  present  appellant  has  obtained  that  leave. 
In  Ex  parte  WoodaU^  Lindley,  L. J.,  said  (3),  "  for  all  practical 
purposes  a  person  who  has  obtained  leave  to  issue  execution  on 
the  judgment  is  within  the  provision"  of  the  section.  Under 
sub-s.  6  of  s.  25  of  the  Judicature  Act  of  1873  an  assignee  of  a 
debt,  who  has  given  notice  in  writing  of  the  assignment  to  the 
debtor,  is  entitled  to  all  legal  and  other  remedies  for  the  debt 
which  the  assignor  would  have  had. 


(1)  Sect.  4  provides  (sub-s.  1).    A 
debtor  commits  an  act  of  bankruptcy 
in  each  of  the  following  cases  (inter 
alia) : — 
''  (</.)  If  a  creditor  has  obtained  a 
final  judgment  against  him 
for  any  amount,  and  execu- 
tion thereon  not  having  been 
stayed,  has  served  on  him  in 
England,  or,  by  leave  of  the 
Court,  elsewhere,    a  bank- 
ruptcy notice  imder  this  Act, 
requiring  him   to  pay  the 
judgment  debt  in  accordance 
with  the  terms  of  the  judg- 
ment, or  to  secure  or  com- 
pound for  it  to  the  satisfac- 


tion of  the  creditor  or  the 
Court,  and  he  does  not  within 
seven  days  after  service  of 
the  notice,  in  case  the  service 
is  effected  in  England,  either 
comply  with  the  require- 
ments of  the  notice,  or  satisfy 
the  Court  that  he  has  a 
counter-claim,  set-off,  or  cross 
demand  which  equals  or  ex- 
ceeds the  amount  of  the 
jadgment  debt,  and  which  he 
could  not  set  up  in  the  action 
in  which  the  judgment  was 
obtained." 

(2)  13  Q.  B.  D.  479. 

(3)  Page  483. 
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[BowEN,  L.  J.  Fonn  No.  6  in  the  Appendix  to  the  Bankruptcy        1886 
Roles,  1883,  assumes  that  a  bankruptcy  notice  will  be  given  by     ex  parte 
the  original  judgment  creditor.]  lanchett 

But  r.  118  provides  that  a  bankruptcy  notice  shall  be  in  Form     keeling. 
No.  6  "with  such  variations  as  circumstances  may  require." 
There  is  no  real  distinction  between  this  case  and  Ex  parte 
WooMl.  (1) 

Window^  Q.C.J  and  Herbert  Beed,  for  the  debtor.  The  appel- 
lant is  not  within  the  words  of  sub-s.  1  (g).  The  decision  in  EiS 
parte  WoodaU  (1)  does  not  go  beyond  the  case  of  the  legal  per- 
sonal representative  of  the  creditor  who  obtained  the  judgment. 
The  Court  regarded  such  a  representative  as  in  effect  the  same 
person  as  the  judgment  creditor.  Cotton,  L.  J.,  said  (2),  "  There 
are  two  things  which  the  creditor  has  to  do ;  he  must  obtain  a 
judgment,  and  he  is  to  serve  a  bankruptcy  notice.  The  same 
person  is  to  do  both  things."  The  old  rule  in  bankruptcy  still 
exists,  that,  if  a  debt  has  been  assigned,  the  assignor  must  join 
with  the  assignee  in  any  proceedings  in  bankruptcy  against  the 
debtor :  Ex  parte  Dearie.  (3) 

Again,  how  could  a  counter-claim  of  the  debtor  against  Lick- 
orish  be  tried  on  this  bankruptcy  notice  ?  A  counter-claim 
against  Blanchett  could  not  possibly  have  been  set  up  in  the 
action  in  which  the  judgment  was  obtained. 

Cooper  Willie^  Q.C.,  in  reply.    The  counter-claim  referred  to 
by  sub-s.  1  (ff)  need  not  necessarily  be  one  against  the  original" 
judgment  creditor.    It  may  be  a  counter-claim  against  the  person 
who   issues  the  notice,  or  either  against  him  or  the  original 
judgment  creditor. 

Cvr.  adv.  vuit.^ 

May  8.  Lobd  Esheb,  M.B.  (after  stating  the  facts).  The* 
question  is,  whether  the  appellant  is  a  person  who  is  entitled, 
under  sub-s.  1  (g)  of  s.  4  of  the  Bankruptcy  Act,  1883,  to  issue  a 
bankruptcy  notice — whether  he  can,  within  the  meaning  of  the 
sub-section,  be  said  to  be  "a  creditor  who  has  obtained  a  final 
judgment ''  against  the  debtor.  That  he  is  so  in  the  ordinary 
literal  sense  of  the  words  it  is  impossible  to  say.    It  is  suggested 

(1)  13  Q,  B.  D.  479.  (2)  13  Q.  B.  D.  482. 

(3)  14  Q.  B.  D.  184. 
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1886  that  the  words  mnst  be  enlarged^  and  enlarged  so  as  to  embrace 
Ex  PARTE  &  person  in  his  position,  and  as  an  authority  for  that  proposition 
BLAHOHiiTT.  _g^  p^^.^  Wooddll  (1)  is  cited.  In  that  ca^e  the  other  division 
Keeling,  of  the  Court  of  Appeal  did  so  far  enlarge  the  words  of  the  snb- 
iK>rd  tlir.  M.u.  section  as  to  make  them  apply  to  the  executrix  of  a  creditor  who 
had  obtained  a  final  judgment.  It  is  argued  that,  if  the  words 
ure  extended  at  all,  or  at  any  rate  if  they  are  extended  so  far  as 
to  include  the  personal  representative  of  a  deceased  creditor, 
they  ought  to  be  extended  still  further,  and  it  is  said  that  Ex 
'parte  WoodaU  (1)  is  an  authority  for  so  extending  them,  and 
some  expressions  in  the  judgment  of  Lindleyi  L.  J.,  are  especially 
relied  on.  When,  however,  the  words  of  a  judgment  in  one  case 
are  relied  upon  as  an  authority  governing  another  case,  you 
should  endeavour  to  find  out,  not  only  the  particular  facts  to 
which  those  words  were  applied,  but  the  principle  of  the  judg- 
ment. And  it  seems  to  me  that  all  the  judges  founded  their 
judgments  in  that  case  upon  a  principle  which  applies  only  to 
such  a  representative  of  a  judgment  creditor  as  a  legal  personal 
representative,  and,  if  that  be  so.  Ex  parte  WoodaU  (1)  goes  no 
further.  Since  we  heard  the  argument  yesterday,  I  have  taken 
the  opportunity  of  asking  the  judges  who  decided  Ex  parte 
Woodall  (1)  what  was  their  view  of  the  principle  of  their  decision, 
and,  as  I  expected,  they  were  all  of  opinion  that  the  ground  of 
their  decision  was  that,  inasmuch  as  the  personal  representative 
of  a  deceased  judgment  creditor  might  formerly  have  been  made 
a  party  to  the  record  in  an  action  brought  by  the  creditor,  such 
ix  representative  might  fairly  be  said  to  be  within  the  words  of 
sub-s.  1  (g).  But  they  all  said  that  they  meant  to  go  no  further, 
and  they  all  agreed  that  it  would  Ije  extremely  dangerous  to 
carr)^  the  words  of  the  sub-section  any  further.  I  think,  there- 
fore, I  may  say  that  we  have  the  authority  of  the  whole  Court  of 
Appeal  for  holding  that  the  sub-section  does  not  go  any  further, 
and  that  the  appellant  is  not,  within  the  meaning  of  it,  ^'a 
i*reditor  who  has  obtained  a  final  judgment."  The  registrar  had 
no  authority  to  make  the  order  which  he  did  make,  but  he  ought 
to  have  set  aside  the  bankruptcy  notice  altogether.  The  appeal 
more  than  fails,  and  the  appellant  must  pay  the  costs  of  it. 
(1)  13  Q.  B.  D.  479. 
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BowEKy  L.J.    I  am  of  the  same  opinion.    The  question  is,       1886 
whether  the  appellant  comes  within  the  description  in  sub-s.  1  (g)     ex  paste  ^ 
as  being  "a  creditor  who  has  obtained  a  final  judgment."    He  Blanohmt, 
has  not  himseK  obtained  a  final  judgment,  but  he  alleges  that  he     Keelikg. 
is  the  assignee  of  a  final  judgment  obtained  by  another  person, 
and  that  as  such  assignee  he  is  entitled  to  every  remedy  against 
the  judgment  debtor  to  which  the  original  judgment  creditor 
was  entitled,  and  that  he  ought;  by  a  liberal  interpretation  of 
sub-6. 1  (g)y  to  be  considered  as  coming  within  its  terms.    When 
it  is  suggested  that  a  liberal  interpretation  should  be  given  to 
the  words  of  a  statute,  the  Court'  ought  to  consider  what  is  the 
class  of  statute  in  which  the  words  are  found.    A  liberal  interpre- 
tation ought  not  rightly  to  be  given  to  any  clause  of  a  statute 
which  entails  penal  consequences  on  any  person.     You  ought  not 
lightly  to  give  a  liberal  interpretation  to  a  section  which  defines 
a  crime  or  an  act  of  bankruptcy.    The  history  of  the  Bankruptcy 
statutes  is  not  immaterial.    Under' 'the  Act  of  1869  any  debtor 
on  whom  a  debtor's  summons  was  served  was  liable  to  be  com- 
pelled to  pay  or  else  commit  an  act  of  bankruptcy.    What  was 
the  consequence  of  enabling  creditors  to  put  in  force  this  sum- 
mary process?    There  was  a  crop  of  abuses.    The  process  was 
commonly  used  for  the  purpose  of  extortion,  and,  just  as  com- 
panies are  often  wrecked  by  unfounded  winding-up  petitions,  so 
many  debtors  were  assailed  by  an  abuse  of  this  process  of  the  law. 
In  the  present  Bankruptcy  Act,  among  many  trenchant  changes, 
there  is  a  notable  change  in  the  definition  of  acts  of  bankruptcy. 
The  right  to  compel  a  debtor  to  pay  at  the  risk  of  committing  an 
act  of  bankruptcy,  by  serving  on  him  a  bankruptcy  notice,  is 
one  given  only  to  a  creditor  who  has  prosecuted  his  claim  to 
judgment,  and  if  execution  on  the  judgment  has  not  been  stayed 
— to  a  creditor  between  whom  and  the  full  fruition  of  his  claim 
there  stands  only  a  process  of  the  law  uncompleted.    It  is  only 
this  kind  of  creditor  who  is  now  entitled  to  issue  a  bankruptcy 
notice.    This  affords  an  excellent  reason  for  not  extending  the 
construction  of  sub-s.  1  (g),  beyond  the  plain  letter  of  the  words. 
We  ought  to  hold  that  only  those  creditors,  or  the  legal  personal 
representatives  of  those  creditors,  who  have  prosecuted  their 
rights  to  judgment,  and  against  whom  the  Court  has  not  stayed 


j:jllJ>u         Fin"-  U^-    I  OL  etrirr-'j  i  ii*t  Hai»  lonxdoL.    Ii  meas  i> 
iii*:   •:j*3i;r  liiic  Bci»-&  I  :3L.T(lis  liiKi  lic  fT?*riJi:r  '•ii*  L» 

fc'—  lfb.TT  ^THSLiiCiS  TT  "■^":  1  DLi*er»ist  ft^se  ^LJii  r*iiiK<  tase 
vi«(!X  lijt  maut  ysrsryL  fi:«c  b:^  ac^is.    I  ^"^  ^^ V  liLk  w  toit 

a^'^.-Si*iaLifcI  rosLli  vC  ri«e  v  :ci*  vLiii  iii£y  *iATe  iisftd.  I  liiik 
ftlto  ti*i  :"*  ':f  vitf  ii«e  -riew  tuLt^  I j  tie  C:«=t:  -ic  Ai'poil  ii  £r 
^-irfe  K'y>f  -  n  1  Crcijc.  LJ^  ra  Lis  j^ijineEt  in  tlkit  €•« 
c«rr}t  TT^jo  xijf:  fbri  Vita  liie  sfczae  peesici  vbs  to  do  bodi  tite 
ii:z.'^  xuRLtSci^iSd  ii.  F:it*-s.  1  /  »  Is  tbe  jeese=.t  case  tbe  jid;- 
jBbe^it  «ii«  C'buhi&l  It  coe  pe^sicu  ibe  buLbrzp:^  nolifie  vis 
VbCvA  tr  ja«c<Ler  pR&^n  viio  Lus  a  d^^T&tiTe  title  to  tbe  joAz- 
fUbzA  dVfjC  In  Ez  pir^r  Wjoz^  77  1  tie  Codt  of  Appeil  cune 
V/  tXi«  e^/i^clGsiciH  tLiit  the  lezU  pexsooftl  repiesentfttiTv  of  ft 
j'^'l'^neut  cieditor,  who  took  ftll  his  poaonftl  estate  and  vfts 
ruLj^.l  t4>  the  obli^^jitico  of  disrhftrjiix?  oat  ctf  it  ftll  his  liftUities. 
«ftj^  i'>r  tLe  puiposes  of  scb^  1  rj*  the  same  perscm  as  the 
r::i^ijU/r  «bo  had  obtftined  the  jn«izment.  That  I  think  «bs  tlie 
vi^rw  « ith  refeience  to  which  Lindlev,  LJ^  used  the  v«ds  which 
hftre  l>een  referred  to.  That  riew  does  not  apply  to  the  present 
r^aose.  I  think,  therefore,  that  the  appellant  has  not  Ixooght 
hinuielf  within  either  the  words  or  the  meaning  oi  snb-&  1  (;). 

Bat,  eren  if  the  first  part  of  the  snb-section  is  not  sofficient  to 
exrrlode  him^  there  are  the  subsequent  words :  **  satisfy  the  Court 
that  he  has  a  counter-claim,  set-off^  or  cross  demand,  whidi 
equals  or  exceeds  the  amount  of  the  judgment  debt,  and  which 
he  could  not  set  up  in  the  action  in  which  the  judgment  was 
obtained***  Would  the  counter-claim  be  against  the  person  who 
obtained  the  judgment,  or  against  the  person  who  served  the 
notice,  or  against  both  ? 

It  appears  to  me  far  from  clear  what  the  true  construction  of 

(1)  13  Q.  B.  D.  479. 
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those  words  would  be,  if  one  person  conld  obtain  a  judgment  for       1886 
a  debt,  and  another  person  could  issue  a  bankruptcy  notice    ex  paste 
against  the  debtor  in  respect  of  it.    But  I  think  those  words  are  ^^^mtt. 
clearly  addressed  to  the  view  that  the  same  person  must  do  both     keeling. 
the  acts — obtain  the  judgment  and  issue  the  notice.    For  these 
reasons  I  agree  that  the  appellant  is  not  within  sub-s.  1  (g),  and 
that  the  bankruptcy  notice  ought  to  have  been  set  aside. 

Solicitor  for  appellant :  C.  E.  B.  Preston. 
Solicitors  for  respondent :  Munns  <&  Longden. 

W.  L.  C. 


LEE  r.  ABDY  and  Others.  Juw'  7. 

-Conflict  of  Laws — Chose  in  Action^  Assignment  of,  abroad — Policy  of  Life 
Insuranee-^Busband  and  Wife — DomiciL 

The  plaintiff  sued  the  trustees  of  an  English  life  insurance  company  as 
assignee  of  a  policy  of  life  insurance  granted  by  such  company.  The  assign- 
ment of  the  policy  was  made  in  Cape  Colony,  and  at  the  time  of  such  assign- 
ment the  assured,  the  assignor,  was,  and  he  remained  till  his  death,  domiciled 
in  Cape  Colony,  and  the  plaintiff  was  his  wife.  By  the  law  of  that  colony  such 
an  assignment  was  void  by  reason  of  the  alleged  assignee  being  the  wife  of  the 
assignor: — 

Hdd,  that  the  law  of  Cape  Colony  applied  to  the  assignment  of  the  policy, 
and  therefore  that  the  defendants  were  entitled  to  judgment. 

AcTioK  against  the  trustees  of  the  Beliance  Mutual  Life 
Insurance  Society  on  a  policy  of  insurance  upon  the  life  of 
Ellis  Laurence  Lee,  deceased,  by  an  assignee  of  the  policy. 

The  defence  (inter  aliaj  stated  as  follows :  At  the  date  of  the 
alleged  assignment  of  the  policy  the  said  Ellis  Laurence  Lee 
was,  and  he  remained  till  his  death,  a  merchant  domiciled  in 
Cape  Colony,  and  the  plaintiff  was  his  wife.  The  title  to  the 
policy  money  is  governed  by  the  law  of  the  said  colony,  accord- 
ing to  which  the  alleged  assignment,  if  executed,  was  and  is  void 
both  by  reason  of  the  alleged  assignee  being  the  wife  of  the  said 
Ellis  Laurence  Lee,  and  by  reason  that  the  said  Ellis  Laurence 
Lee  was,  and  remained  till  his  death,  insolvent,  and  that  his 
creditors  are  entitled  to  the  policy  moneys. 

The  plaintiff  in  her  reply  objected  that  the  above  statements 
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1886  of  the  defence  shewed  no  defence  in  law.  It  was  ordered  by 
j~^  Wills,  J.,  that  the  question  of  law  whether,  assuming  the  facts 
stated  in  the  defence  to  be  true,  the  rights  of  the  plaintiff  under 
the  assignment  of  the  policy  were  governed  by  the  law  of  Cape 
Colony  or  by  that  of  England  should  be  disposed  of  before  the 
trial,  and  that  the  policy  should  be  produced  on  the  argument. 
It  appeared  in  the  course  of  the  argument  to  be  an  admitted 
fact  that  the  assignment  was  executed  in  Cape  Colony,  though 
it  was  not  expressly  so  stated  on  the  pleadings. 

It  appeared  from  the  policy  that  it  was  effected  by  the  deceased 
Ellis  Laurence  Lee,  who  was  described  therein  as  resident  at 
Kimberley,  in  South  Africa,  with  the  society,  which  was  a  life 
insurance  company  in  London.  It  recited  that  the  proposal  for 
assurance  and  the  usual  declaration  by  the  assured  had  been 
delivered  at  the  office  of  the  society  by  him,  and  that  the  truth 
of  the  statements  therein  were  to  form  the  basis  of  the  contract 
The  policy  money,  together  with  such  further  sum,  if  any,  as 
might  be  apportioned  by  way  of  bonus  to  the  policy,  was  to  be 
paid  within  three  calendar  months  after  proof  satisfactory  to  the 
directors  had  been  given  of  the  death  of  the  assured  having 
happened  within  the  term  of  the  insurance.  The  policy  con- 
tained the  usual  clause  to  the  effect  that  the  funds  of  the  society 
should  alone  be  answerable  for  any  demand  under  the  policy. 

C.  K  E.  JenJcina,  for  the  plaintiff.  The  assignment  of  the 
policy  .must  be  governed  by  English  law,  not  that  of  Cape 
Colony.  No  doubt  the  devolution  of  personalty  by  act  of  the 
law  must  be  governed  by  the  law  of  tlte  place  of  domicil :  SiUs 
V.  Worstoick  (1) ;  but  it  is  contended  that  the  same  rule  does  not 
apply  1^  assignment  by  act  of  the  person :  Cammell  v.  SetveU.  (2) 
The  question  how  an  assignment  may  be  made,  and  who  will  be 
''assigns  "  of  a  contract  must,  in  such  a  case  as  this,  be  dete^ 
mined  by  reference  to  the  original  contract,  and  by  the  law  of 
the  place  where  such  contract  is  made- and  is  to  take  effect  This 
is  an  English  policy  of  insurance ;  it  is  contended  that  it  most 
be  taken  on  the  statements  in  the  pleadings  and  the  policy  itself, 
that  it  was  made  in  England,  and  that  it  is  to  be  performed  in 

(1)  1  H.  Bl.  665,  at  p.  690.  (2)  6  H,  &  N.  728. 
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England.  Lebd  y.  Tucker  (1)  and  In  re  Marseilles  Extension  SaU'       1886 
ioay  and  Land  Co.,  SmaUpage's  and  Bra/ndon^s  Cases  (2)  are  antho-        j^ 
rities  to  shew  that  in  such  a  case  the  assignment  must  be  governed       ^^^ 
by  English  law.    It  is  true  that  those  were  cases  of  negotiable 
instromentSy  bnt  a  policy  of  life  insurance  being  now  assignable 
by  statute,  the  analogy  is  very  close  between  the  case  of  such  a 
policy  and  that  of  a  negotiable  instrument. 

[Wills,  J.  Is  it  clear  that  the  locus  solutionis  under  this 
policy  is  in  this  country?  The  general  principle  is  that  the 
debtor  is  bound  to  find  out  and  pay  the  creditor,  not  that  the 
creditor  must  come  to  the  debtor  to  be  paid.] 

The  policy  does  not  say  in  terms  that  the  payment  is  to  be 
made  at  the  society's  office  in  England,  but  it  is  submitted  that 
that  is  the  reasonable  implication  firom  the  terms  of  the  policy  in 
the  case  of  life  insurance.  The  notice  of  the  death  must  neces- 
sarily be  given  in  England. 

It  is  submitted  that  the  Policies  of  Assurance  Act,  1867 
(30  &  31  Vict.  c.  144),  which  made  life  policies  assignable,  by 
the  term  **  assignment "  must  be  taken  to  mean  assignment  by 
the  law  of  England. 

This  policy  gives  a  right  to  participation  in  profits  by  way  of 
bonus,  and  is  therefore  like  a  share  in  a  company,  and  the  title 
to  it  must  be  governed  by  the  domicil  of  the  company  as  being 
the  place  where  the  property  must  be  considered  as  situate: 
Bobinson  v.  Bland.  (3) 

[Day,  J.  The  right  to  recover  on  the  policy  is  merely  a  chose 
in  action.    It  cannot  be  said  to  have  any  locality.] 

This  is  not  really  like  an  ordinary  debt,  because  the  only  right 
is  against  the  funds  of  the  society,  which  are  in  England.  It 
would  be  highly  inconvenient  that  the  insurance  company  should 
have  to  ascertain  whether  an  alleged  assignment  was  good  by 
foreign  law. 

[He  cited  Porter's  Law  of  Insurance,  p.  402.] 
B.  F.  MacMUlan,  for  the  defendants.     The  cases  that  have 
been  decided  with  regard  to  bills  of  exchange  really  have  no 
application.    They  depend  on  the  peculiar  quality  of  negotia- 

(1)  Law  Rep.  3  Q.  B.  77.  (2)  30  Ch.  D.  698. 

(3)  2  Burr  1077,  at  p.  1079. 
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1886  bility  given  by  the  law  merchant  to  a  bill  of  exchange.  A  policy 
Lbe  of  insurance,  as  being  merely  a  transferable  contract,  does  not 
Abdy.  stfl-iid  on  the  same  footing  in  this  respect  as  a  negotiable  instru- 
ment. In  Bradlaugh  y.  De  Bin  (1)  it  was  held  that  a  bill  of 
exchange  drawn  in  France  and  accepted  and  payable  in  England 
mnst  be  indorsed  according  to  the  French  law.  It  is  submitted 
that  that  case  more  nearly  resembles  the  present  than  Lebd  y. 
Twier.  (2) 

The  assignment  is  a  contract  in  itself,  and  must  be  goyemed 
by  the  law  of  Gape  Colony — the  place  where  it  was  made  and 
where  the  parties  to  it  were  domiciled.  If  by  the  law  of  the 
Cape  Colony  the  wife  could  not  take  an  assignment  from  the 
husband,  there  was  no  yalid  contract  by  which  the  title  to  the 
policy  moneys  could  be  passed,  and  consequently  no  assignment. 
This  is  a  question  of  the  capacity  of  the  alleged  assignee,  and 
must  be  goyemed  by  the  law  of  the  domicil  of  the  parties  to  the 
assignment ;  it  is  not  a  question  of  the  mode  of  assignment  or 
the  incidents  of  the  contract  of  assignment  when  made.  The 
question  depends  on  the  status  of  the  wife,  which  must  be 
regulated  by  the  law  of  Cape  Colony  where  the  parties  were 
domiciled,  not  by  the  English  law  of  husband  and  wife.  Whether 
the  place  of  contract  is  looked  at  or  the  domicil  of  the  parties  to 
it  this  assignment  is  bad. 

Jenkins,  in  reply,  cited  WaUs  y.  Shrimpton.  (3) 

Day,  J.  If  it  were  necessary  to  determine  where  the  assured 
was  domiciled  when  the  policy  was  entered  into,  or  where  the 
policy  must  be  considered  as  haying  been  made,  or  where  it  is 
payable,  there  might  be  some  difficulty  in  doing  so  upon  the 
facts  so  far  as  they  at  present  appear  before  us ;  but  in  the  yiew 
I  take  it  is  imnecessary  to  go  into  those  questions.  It  seems  to 
me  that  quite  independently  of  those  considerations  the  assign- 
ment of  the  policy  was  inyalid.  The  subject-matter  of  the 
assignment  is  a  chose  in  action  which  has  no  locality.  The 
general  rule,  subject  to  exceptions  which  do  not  seem  to  me  to 
apply  to  the  presei^t  case,  is  that  the  yalidity  and  incidents  of  a 
contract  must  be  determined  by  the  law  of  the  place  where  it  is 

(1)  Law  Rep.  3  C.  P.  538       (2)  Law  Bep,  3  Q.  B.  77.     (3)  21  Bear.  97. 
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entered  into.  The  assignment  here  in  question  is  an  assignment  1886 
that  exists  if  at  all  by  virtue  of  a  contract  between  assignor  and  ^^ 
assignee,  and  I  cannot  see  how,  if  there  was  no  valid  contract  ^^ 
between  them,  there  can  be  any  valid  assignment.  ITow  the  con- 
tract in  fact  entered  into  by  the  parties  to  the  assignment  was 
entered  into  in  Gape  Colony,  and  the  parties  were  domiciled 
there,  and,  as  I  have  said,  it  had  relation  to  a  chose  in  action 
which  has  no  locality.  It  is  argued  that  the  validity  of  this  con- 
tract must  be  determined  by  the  law  of  England.  Why  should 
that  be  so  ?  The  reason  given  is  that  the  parties  are  contract- 
ing with  reference  to  a  contract  which  is  affected  by  the  law  of 
England.  That  consideration  seems  to  me  to  be  immaterial. 
They  are  domiciled  and  are  contracting  in  Gape  Colony,  and  by 
the  law  of  that  colony,  as  it  seems  to  me,  the  validity  or  invalidity 
of  such  contract  must  be  determined.  It  was  urged  upen  us  that 
this  conclusion  would  occasion  great  inconvenience  to  insurance 
companies.  But  I  cannot  see  that  much  greater  difficulty  would 
arise  in  ascertaining  whether  an  assignment  was  good  according 
to  foreign  law  than  in  the  ordinary  case  of  an  assignment  under 
English  law.  No  doubt  people  are  theoretically  bound  to  know 
the  law  of  their  country,  but  in  point  of  flEtct  in  many  cases  they 
do  not,  and  there  might  often  be  difficulties  in  ascertaining 
whether  an  alleged  assignment  according  to  English  law  had 
been  validly  effected.  I  do  not  think  that  any  additional  diffi- 
culty occasioned  by  the  assignment  being  governed  by  foreign 
law  is  of  so  much  moment  as  was  suggested.  We  were  pressed 
with  the  authority  of  the  case  of  Ld)el  v.  Tucker  (1),  but  the 
decision  there  had  relation  to  a  bill  of  exchange,  and  I  do  not 
think  that  case  is  analogous  to  the  present  It  seems  to  me  that 
the  question  which  really  arises  here  is  one  of  the  validity  of  a 
contract  which  is  purely  foreign,  though  such  contract  has  rela- 
tion ta  a  chose  in  action  which  possibly  arises  upon  an  English 
contract.  For  these  reasons  I  think  our  judgment  must  be  for 
the  defendants. 

Wills,  J.    I  also  think  that  the  defendants  are  entitled  to  our 
judgment,  though  I  confess  that  the  question  appears  to  me  to 

(1)  Law  Rep.  3  Q.  B.  77. 
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1886  be  one  of  some  •  difficulty.  Two  cases  were  cited  to  us  which 
Lm  seem  to  have  considerable  bearing  on  this  subject^  viz.  LAd  v. 
j^^^  Tucker  (1)  and  Bradlaugh  v.  De  Bin.  (2)  In  the  former  of  those 
cases  a  bill  of  exchange  was  drawn  and  accepted,  and  was  payable 
in  England,  and  so  £Eur  the  contract  arising  ont  of  the  bill  was 
wholly  an  English,  contract ;  but  the  acceptance  was  sent  over  to 
France,  and  in  France  was  indorsed  by  one  domiciled  French- 
man to  another.  It  was  held  that  the  law  which  applied  to  such 
indorsement  was  not  the  French  law  but  the  English.  In  Brad- 
laugh  V.  De  Bin  (2)  a  bill  was  drawn  in  France  and  accepted  by 
the  drawee  in  London,  but  indorsed  in  France ;  and  it  was  held 
that  the  indorsement  must  be  regulated  by  the  French  law.  It 
seems  to  me  that  the  principle  which  may  be  deduced  from  those 
decisions  with  regard  to  the  law  which  governs  the  indorsement 
of  negotiable  instruments  is  this.  The  contract  and  its  surround- 
ing circumstances  must  be  looked  at  in  order  to  ascertain  where 
and  with  reference  to  the  law  of  what  place  the  parties  contem- 
plated the  indorsement  would  be  made.  If  the  natural  inference 
is  that  they  must  have  contemplated  it  as  being  to  take  place 
in  England,  then  the  English  law  would  apply  to  it ;  bat  if  the 
natural  inference  is  that  they  must  have  contemplated  it  as  being 
to  take  place  in  some  other  country,  then  the  law  of  that  other 
country  would  apply  to  it.  That  principle  would  hardly  apply 
to  the  case  before  us ;  it  is  not  likie  the  case  of  a  bill  of  exchange, 
for  prima  facie  there  is  no  reason  to  presume  in  such  a  case  as 
this  that  any  assignment  will  take  place,  still  less  is  there  any 
reason  to  presume  that,  if  it  takes  place,  it  will  be  in  England. 
On  the  contrary,  the  insurance  being  made  by  a  person  described 
in  the  policy  as  residing  in  South  Africa,  the  probability  is  rather 
in  favour  of  an  assignment,  if  any,  being  made  abroad.  Under 
those  circumstances  I  should,  apart  from  authority,  be  disposed 
to  think  that  the  reasonable  view  would  be  that  the  person  who 
contracts,  knowing  that  an  assignment  of  such  contract  may  be 
made  elsewhere  than  in  England,  must  be  taken  to  contract 
subject  to  the  incident  that  such  an  assignment  may  be  made 
anywhere,  and  that  it  will  be  governed  by  the  law  of  the  place 
where  it  is  made.  If  that  is  the  correct  view,  the  company  in 
(1)  Law  Rep.  3  Q.  B.  77.  (2)  Law  Rep.  3  C.  P.  638. 
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entering  into  the  assurance  take  on  themselves  the  risk  of  haying  isse 
to  ascertain  what  may  be  the  law  of  any  place  where  an  assignment  Lm 
may  be  made.  It  follows  that,  as  the  assignment  in  the  present 
<;ase  is  yoid  according  to  the  law  of  the  place  where  it  was  made, 
and  where  the  parties  to  it  were  domiciled,  the  defendants  are  not 
bound  by  it.  I  am  not  much  impressed  by  the  suggestion  that 
inconvenience  may  be  occasioned  to  insurance  companies  by 
having  to  ascertain  the  validity  or  invalidity  of  assignments 
according  to  foreign  law.  Taking  into  consideration  the  diffi- 
culties that  may  arise  with  regard  to  the  validity  of  assignments 
according  to  English  law,  it  does  not  seem  to  me  that  the  dif- 
ference caused  by  this  additional  difficulty  is  appreciable.  In 
any  ease  of  assignment  the  office  may  have  to  settle  for  itself 
doubtful  and  complicated  questions  of  fact,  and  there  is  nothing 
more  in  having  to  ascertain  the  law  of  a  foreign  country  than  in 
having  to  ascertain  whether  the  assignment  was  in  fact  bona  fide 
or  for  good  consideration.  I  confess  that  I  have  felt  some  doubts 
with  regard  to  the  case,  because  I  find  it  difficult  to  ascertain  from 
the  authorities  cited  what  is  exactly  the  principle  to  be  deduced 
from  them.  If  there  were  no  authorities  on  the  subject,  as  I  have 
^d,  the  rational  view  would  appear  to  me  to  be  that,  this  assign- 
ment being  invalid  according  to  the  law  of  the  country  where  it 
was  made,  and  where  the  parties  to  it  were  domiciled,  it  must  be 
treated  as  invalid  here ;  and  that,  consequently^  as  the  plaintiff's 
title  to  sue  depends  on  such  assignment,  there  must  be,  upon  the 
question  submitted  to  us,  judgment  for  the  defendants.  The 
case  of  Lebel  v.  Tucker  (1)  has  created  some  difficulty  in  my 
mind,  but  I  have  attempted  to  give  what,  rightly  or  wrongly, 
appears  to  me  to  be  the  explanation  of  that  decision. 

JudgmeiUfor  the  defendants. 

Solicitor  for  the  plaintiff:  Julius  A.  White. 
Solicitors  for  the  defendants :  8tre€;t  dt  Poynder. 

(1)  Law  Rep.  3  Q.  B.  77. 
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1886  RODOCONACHI  v.  MILBURN  BROTHERS. 

.  Ship^Charterparty — Bill  of  Lading^-^Hbtofar  controlling  CharierpaHy-^ 

Measure  of  Damagee— Advanced  Freight  eubfeet  to  Inmrance* 

In  an  action  against  a  shipowner  by  the  vendor  of  goods  dold  ''to  arrive** 
for  the  loss  of  the  goods,  the  measure  of  the  damages  is  the  price  at  which  the 
goods  were  sold  and  not  the  market  price  at  the  port  of  destination  on  the  day 
on  which  the  ship  would  in  due  course  have  arrived. 

A  cargo  of  seed  was  shipped  by  the  plaintiffs  on  the  defendants'  ship  under  a 
charterparty  which  provided,  inter  alia,  that  the  master  was  to  sign  bill  of 
lading  at  any  rate  of  freight,  and  as  customary  at  port  of  loading,  without 
prejudice  to  the  stipulations  of  the  charterparty ;  sufficient  cash  for  ship's  dis- 
bursements to  be  advanced  if  required  to  the  captain  by  charterers  on  account 
of  freight,  subject  to  insurance  only.  The  bill  of  lading  contained  an  exception, 
which  was  not  in  the  charterparty,  protecting  the  owners  from  liability  for  anj 
act,  neglect,  or  default  of  the  master. 

Money  was  advanced  under  the  charterparty  at  the  port  of  loading  for  dis- 
bursements. The  plaintiffs  did  not  insure  this  sum.  The  cargo  was  lost  by 
the  negligence  of  the  master : — 

Hddf  that  the  defendants  were  liable,  that  the  clause  in  the  bill  of  lading 
limiting  their,  liability  could  not  control  the  contract  contained  in  the  charter- 
party,  but  that  the  plaintiffs  were  not  entitled  to  deduct  from  the  freight  due 
to  the  defendants  the  sum  advanced  subject  to  insurance,  for  that  the  meaning 
of  that  clause  was  that  the  shipowners  were  to  allow  to  the  shippers  a  sum 
equal  to  the  premium  payable  on  the  insurance  of  the  advanced  freight,  and 
that  the  plaintiffs  could  not,  if  they  did  not  insure,  deduct  the  money  so 
advanced  from  the  freight  due  to  the  defendants. 

Further  Consideration. 

Action  brought  by  the  charterers  of  and  owners  of  a  cargo  of 
seed,  shipped  on  the  Bedesdaie  against  the  owners  of  that  ship 
for  damages  for  the  loss  of  the  cargo  by  the  negligence  of  the 
master.  The  action  was  tried  before  Manisty,  J.,  and  a  joiy. 
The  material  clauses  of  the  charterparty  and  bill  of  lading  are 
set  out  in  the  judgment  of  Manisty,  J.  The  ship  and  cargo  were 
totally  lost.  The  jury  were  asked  whether  there  was  a  custom  at 
Alexandria,  the  port  of  loading,  to  insert  clauses  in  the  bill  of 
lading  limiting  the  liability  of  the  shipowners  when  there  were 
no  such  clauses  in  the  charterparty. 

The  jury  answered  this  question  in  the  negative,  but  said  that 
the  bill  of  lading  was  in  the  usual  form. 
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They  were  also  asked  whether  the  charterers  had  agreed  to        1886 
accept  the  bills  of  lading  as  mere  receipts  for  the  cargo^  and  this  rodooonaosi 
question  they  answered  in  the  affirmatiye.  Mmubn 

The  jury  were  then  discharged  by  consent,  the  question  of    Bbothibs. 
damages  being  left  to  the  learned  judge  if  he  should  hold  that 
the  defendants  were  liable. 

Fifday,  Q.C.y  and  Barnes,  for  the  plaintiffs. 
Biffham,  ^G,  and  Manigty^  for  the  defendants. 

Cur.  adv.  vvU. 

April  5.  Manisty,  J.  This  action  was  brought  by  the  plaintiffs, 
who  were  the  charterers  of,  and  the  shippers  of  a  cargo  in,  a  ship 
called  the  BedeadcUeg  against  the  owners  of  that  vessel,  for  the 
value,  subject  to  certain  deductions,  of  a  cargo  of  cotton  seed 
which  was  shipped  by  them  at  Alexandria  for  the  United  King- 
dom. The  cargo  was  lost  by  the  admitted  negligence  of  the 
master  of  the  Bedesdale. 

The  charterparty  was  entered  into  in  ITovember,  1884,  the  ship 
being  chartered  to  go  out  to  Alexandria  and  there  load  a  cargo 
of  cotton  seed  and  other  goods.  She  was  loaded  with  cotton  seed 
and  was  directed  to  proceed  to  a  port  in  the  United  Kingdom 
and  there  deliver  the  cargo  safely,  subject  of  course  to  certain 
exceptions  specified  in  the  charterparty.  These  exceptions  were 
"  restraint  of  princes  and  rulers,  dangers  of  the  sea,  machinery 
and  navigation,  fire,  pirates  and  enemies,  during  the  voyage  always 
excepted."  The  charterparty  contained  a  provision  for  freight, 
and  clause  10  was  as  follows : — "  The  master  to  sign  bill  of  lading 
at  any  rate  of  freight  and  as  customary  at  port  of  lading  without 
prejudice  to  the  stipulations  of  this  charterparty,  receiving  the 
difference  if  less  than  the  rates  specified  therein  at  port  of  loading 
against  his  receipt  for  the  same."  The  13th  clause  was,  **  suffi- 
cient cash  for  ship's  disbursements  to  be  advanced  if  required  to 
the  captain  by  charterers  on  account  of  freight  at  current  exchange 
subject  to  insurance  only." 

The  cargo  having  been  shipped,  a  bill  of  lading  was  signed  by 
the  master  acknowledging  that  the  cargo  was  shipped  in  good 
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1886        order  and  condition,  and  was  to  be  delivered  in  a  like  condition 
BoDoooHACHi  ^^  ^^  P^^  ^^  destination,  and  then  a  number  of  exceptions  were 
MiuuBN     i^^troduced  which  do  not  appear  in  the  charterparty,  the  only 
Bbothsbs.    material  one  of  which  is  as  follows :  ''  or  from  any  act,  neglect, 
Maniflty.j.     or  default  whatsoever  of  the  pilot,  master,  or  mariners  being 
excepted,  and  the  owners  being  in  no  way  liable  for  any  con- 
sequences of  the  causes  above  excepted."    All  other  conditions 
were  to  be  as  per  charterparty,  so  that  no  question  arises  on  the 
clause  as  to  signing  bills  of  lading  at  any  rate  of  freight. 

The  first  question  which  I  have  to  consider  is,  whether  the 
defendants  are  liable  for  the  loss  of  the  cargo  by  the  admitted 
negligence  of  the  master,  notwithstanding  the  exception  in  the 
bill  of  lading  as  to  negligence,  to  which  I  have  just  referred. 
If  that  question  ought  to  be  answered  in  the  affirmative,  then 
it  becomes  necessary  to  decide  whether  the  true  measure  of 
damages  is  the  market  value  of  the  cargo  at  the  port  of  destina- 
tion at  the  time  when  the  ship  would  in  due  course  have  arrived, 
which  would  be  71,  Is.  6d.  per  ton,  or  whether  it  is  the  price  at 
which  the  plaintiffs  had  sold  the  cargo  to  arrive,  which  would  be 
IL  28.  6d.  per  ton,  less  in  each  case  such  deduction  as  ought  to 
be  made  on  account  of  freight. 

A  third  question  is,  what  deduction  ought  to  be  made,  assuming 
that  the  plaintiffs  are  entitled  to  recover,  on  account  of  freight. 
The  plaintiffs  claim  to  recover  the  price  at  which  the  cargo  had 
been  sold,  less  575Z.  3«.  for  freight,  the  whole  freight  being 
735Z.  3s.,  because  they  advanced  160Z.  at  Alexandria  under  the 
clause  in  the  charterparty  providing  for  advances  for  ship's  dis- 
bursements, 51.  be.  of  this  being  allowed  for  insurance. 

To  take  these  questions  in  their  order.  The  defendants  would 
be  liable^  but  for  the  exception  in  the  bill  of  lading,  because  the 
charterparty  does  not  contain  any  exception  which  covers  the 
negligence  of  the  captain  and  crew.  The  defendants,  however, 
allege  that  they  are  protected  by  the  clause  in  the  bill  of  lading, 
and  they  vouched  a  custom  which  they  say  exists  at  Alexandria 
for  the  master  to  introduce  such  a  clause  into  a  bill  of  lading, 
although  there  is  no  such  clause  in  the  charterparty.  I  am  of 
opinion  that  both  upon  the  true  construction  of  these  two  docu- 
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ments,  and  upon  authority,  the  defendants  are  liable.    The  clause       1885 


Bbotbxbs. 

Manlflty,  J. 


in  the  charterparty  provides  that  *^  the  master  is  to  sign  bill  of  BoDooovAom 
lading  at  any  freight."  This  provision  is  not  an  unusual  one,  for  mhJ^ub^ 
it  is  not  known  whether  the  charterers  will  ship  the  cargo  them- 
selves, whether  the  ship  will  be  put  up  as  a  general  ship,  or 
whether  a  number  of  shippers  may  not  ship  various  portions  of 
the  cargo.  But  I  think  that  the  provision  must  be  taken  in  con- 
junction ^with  the  agreed  freight  so  that  the  shipowners  may  not 
be  deprived  of  the  freight,  which  it  has  been  contracted  should 
be  paid  and  received.  It  is  not  necessary  to  decide  this,  but  I 
incline  to  the  opinion  that  no  custom  could  be  proved  as  a  legal 
custom  which  would  have  that  effect. 

I  doubt  whether  there  was  in  this  case  any  evidence  of  any 
custom,  such  as  that  relied  on  by  the  plaintiffs,  to  go  to  the  jury ; 
but,  assuming  that  there  was  some  evidence,  then  I  am  of  opinion 
that  the  jury  came  to  a  very  proper  conclusion  in  finding  that  no 
such  custom  had  been  established,  for  even  if  it  is  to  be  taken  that 
the  charterparty  and  the  bill  of  lading  constitute  one  contract,  it 
is  still  necessary  to  consider  what  the  primary  contract  between 
the  charterers  and  the  shipowners  was,  and  then  to  see  whether 
that  has  been  changed  by  any  other  clause  inserted  in  the  charter- 
party.  In  this  case  the  clause  to  which  I  have  referred  only 
gives  power  to  sign  bills  of  lading  at  any  rate  of  freight  with- 
out prejudice  to  the  stipulations  of  the  charterparty.  Nor  do  I 
think  that  the  words  *^  as  customary  at  port  of  loading  "  which  are 
found  in  the  same  clause,  mean  anything  more  than  that  they  are 
to  be  taken  in  conjunction  with  the  clause  which  provides  for 
signing  bUls  of  lading  at  any  rate  of  freight  without  prejudice  to 
the  stipulations  of  the  charterparty. 

The  words  which  follow  confirm  this  view,  as  they  point  to  the 
intention  of  the  parties  that  bills  of  lading  were  to  be  signed 
without  prejudice  to  the  charterparty,  for  the  words  "  receiving 
the  difference  "  shew  that  the  shipowners  were  to  receive  the  full 
freight.  I  therefore  hold  that  on  this  first  point  the  defendants 
are  liable. 

I  may  refer  upon  this  question  to  the  case  of  Gledstanes  v. 
AUen  (1),  which  seems  to  be  directly  in  point,  and  to  Wagstafy. 

(1)  12  C.  B.  202. 
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1886        Anderson  (1),  where  Bramwell,  L.J.,  said,  at  page  177,  that  the 


MiLBURN 

Bbothkbs. 

Manirty.  J. 


BoDoooKACHi  hill  of  lading  was  not  a  contract  '^  superseding,  adding  to,  or 
varying  the  former  contract  under  the  charterparty."  That  was, 
no  doubt,  a  dictum,  but  Lord  Bramwell  repeated  it  in  the  House  of 
Lords  in  Sewell  y.  Bwrdich  (2),  where  he  says :  '^  There  is,  I  think, 
another  inaccuracy  in  the  statute,  which  indeed  is  uniyersaL  It 
speaks  of  the  contract  contained  in  the  bill  of  lading.  To  my 
mind  there  is  no  contract  in  it.  It  is  a  receipt  for  the  goods 
stating  the  terms  on  which  they  were  delivered  to  and  receiyed 
by  the  ship,  and  therefore  excellent  eyidence  of  those  terms,  but 
it  is  not  a  contract.  That  has  been  made  before  the  bill  of 
lading  was  giyen." 

The  second  question  is  what  damages  are  the  plaintiffs  en- 
titled to  recoyer.  The  true  principle  is  laid  down  in  EaiUy 
y.  BaxendcUe  (3),  and,  applying  that  principle  to  the  facts  of  this 
case,  I  think  that  the  plaintiffs  are  only  entitled  to  recoyer  the 
price  at  which  they  had  contracted  to  sell  the  cargo  on  arrival. 
If  this  cargo  had  arriyed,  the  plaintiffs  would  haye  received 
£7  2s.  6^.  a  ton  less  deductions  for  freight  In  The  Parana  (4) 
the  cases  on  this  subject  are  all  examined,  and  though  the 
judgment  of  Sir  K.  Phillimore  was  reyersed  in  the  Court  of 
Appeal,  the  principle  on  which  damages  ought  to  be  asse^ised  was 
not  doubted  in  either  Court.  I  haye  not  been  able  to  iSnd  any 
case  exactly  similar  to  this  case,  but  the  facts  in  the  American 
case  oiMagnin  y.  Dinsmore  (5)  are  yery  nearly  the  same  as  those 
with  which  I  haye  to  deal.  Ih  that  case  the  owner  of  goods 
shipped  them  to  the  consignee,  giving  him  an  option  of  taking 
and  paying  for  them  at  a  fixed  price,  or  of  returning  them.  An 
action  was  brought  against  the  carrier  for  loss  caused  by  hk 
negligence,  and  it  was  held  that  the  measure  of  damage  was  not 
the  market  yalue  at  the  place  of  destination,  but  at  most  the 
price  fixed  by  the  parties  as  the  price  to  be  paid  on  delivery. 
"  It  seems,"  says  Folger,  J.,  at  p.  45,  "  clear  that  the  plaintifi 
could  not  demand  from  the  defendant  more  than  would  have 
resulted  to  them  had  the  defendant  made  safe  carriage  and 

(1)  5  C.  P.  D.  171.  (3)  9  Ex.  34L 

(2)  10  App.  Cas.  74,  at  p.  106.  (4)  1  P.  D.  452 ;  2  P.  D.  118. 
(6)  62  New  Y.  Rep.  36. 
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prompt  and  correct  delivery.    In  that  case  the  plaintiffs  would,       ^^^ 
at  the  farthest,  haye  had  from  their  consignees  payment  for  all  Bodooonaohi 
the  goods  sent  at  the  price  to  the  consignees  fixed  upon  them  by     milbubk 
the  plaintiffs.     The  sum  of  that  price  with  interest  thereon  from    ^*^™k»- 
a  day  when  the  goods  should  in  usual  course  of  carriage  have     Manisty,  j. 
reached  the  consignees  and  been  accepted  by  them,  will  make  the 
damage  which  would  naturally  and  proximately  result  to  the 
plaintiffs.    Though  the  rule  is  sometimes  stated  thus :  that  the 
damages  are  the  value  of  the  goods  agreed  to  be  carried  and 
delivered  at  the  place  and  time  of  delivery ;  that  rule  is  but  a 
branch  of  the  more  general  one,  that  the  damages  for  a  failure  to 
perform  are  a  sum  equal  to  the  benefit  which  would  have  resulted 
from  a  performance  of  the  contract :  Sturgess  v.  BisselL  (1)  When 
the  owner  and  shipper  of  the  goods  is  himself  to  take  the  goods 
at  the  place  of  destination,  and  there  sell  them  for  his  own 
account  for  what  they  will  there  bring,  the  market  value  there 
is  the  measure  of  his  damages,  because  that  would  have  been  his 
benefit  from  performance  of  the  contract    But  every  case  is 
governed  by  its  own  fietcts,  and  here  the  price  of  the  goods  at 
the  place  of  destination  was  fixed  by  the  plaintiff  before  they 
were  committed  to  the  carrier." 

I  have  had  more  doubt  on  the  third  question,  which  is  as  to 
what  deduction  ought  to  be  made  for  freight.  The  1601.  was  no 
doubt  advanced  freight,  and  therefore  it  could  not  be  recovered 
back.  It  was  not  a  loan,  and  the  shipowners  could  not  insure  it. 
But  the  clause  says  for  ship's  disbursements  on  account  of  freight 
subject  to  insurance  only.  This  means  that  the  shipowners  are 
to  pay  to  the  charterers  a  sum  equal  to  the  premium  which 
they  would  have  to  pay  for  insurance,  for  the  charterers  could 
insure  that  sum  of  money  if  they  chose.  It  means  that  the  ship- 
owners agree  to  pay  to  the  charterers  a  certain  sum  of  money 
to  enable  them  to  insure,  that  the  charterers  are  therefore  not  to 
look  to  the  shipowners,  but  to  their  rights  under  their  contract  of 
insurance. 

If  the  plaintiffs  had  insured  the  160Z.,  and  the  cargo  had  been 
lost,  it  could  not  be  said  that  they  could  recover  that  both  from 
the  insurers  and  from  the  shipowners. 

(1)  46  New  Y.  Rep.  462. 
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1886  Suppose  that  the  sum  to  be  adyanced  had  been  40002.,  that  the 

BoDoooNAOHi  premium  for  insuring  this  sum  had  been  paid  by  the  shipowners, 

MnluBN     ^*  conld  not  be  supposed  that  the  shippers  could  be  entitled  to 

Bbothbbs.    pnt  that  sum  into  their  pockets,  and  also  to  look  to  the  ship* 

Manisty.j.     owuers  for  the  40002. 

I  do  not  find  any  direct  authority  on  this  point,  though  I  have 
looked  at  the  cases  on  general  average,  but  I  think  that  there 
are  authorities  which  support  this  yiew,  though  they  do  not 
exactly  coyer  it.  Frayes  v.  WormB  (1)  seems  to  me  to  bear 
strongly  on  this  question,  while  Jackson  y.  Isaacs  (2)  is  also  in 
point.  In  that  case  freight  was  payable  subject  to  insurance. 
The  adyanced  freight  had  not  been  insured.  The  shipowner 
sued  for  the  agreed  freight,  and  it  was  held  that  it  was  no 
defence  for  the  shipper  that  he  had  not  insured  the  freight 
Bramwell,  B.,  said :  '^  As  a  matter  of  construction  I  have  no 
doubt  as  to  the  meaning  of  the  contract,  yiz.,  that  the  adyanoe 
of  freight  was  to  be  subject  to  an  allowance  for  the  premium  on 
the  policy  of  insurance.  But  the  plea  is  bad  in  any  yiew.  If 
the  defendant  insured  the  freight  for  500Z.  he  would  be  entitled 
to  recoyer  the  whole  amount  from  the  insurer.  If  Mr.  James's 
argument  is  right,  the  plaintiff  is  not  entitled  to  be  paid  the 
entire  amount  of  the  freight,  but  a  sum  minus  the  premium  on 
the  policy ;"  and  Watson,  B.,  said :  *^  There  is  no  doubt  what  is 
meant  by  this  stipulation.  It  provides  for  a  payment  of  freight 
in  advance :  De  SUvale  v.  Kendall.  (3)  The  defendant,  then, 
is  the  only  person  who  would"  (it  ought  to  be  who  conld) 
'^  have  insured  the  freight.  It,  therefore,  seems  clear  that  the 
payment  by  the  defendant  was  to  be  subject  to  a  deduction  for 
the  expense  of  the  insurance  which  he  was  to  effect." 

That  case  is  a  direct  authority  for  saying  that  the  bargain 
between  the  parties  in  this  case  was  such  as  I  have  stated.  I  am 
unable  to  agree  with  a  passage  in  Lowndes  on  General  Average, 
where  he  says,  at  page  255  of  the  2nd  edition,  cash  to  be  ad- 
vanced by  the  charterer  subject  to  insurance  ^^is  regarded  by  the 
Courts  as  meaning  no  more  than  that  the  shipowner  allows  the 
charterers  the  cost  of  the  insurance  by  way  of  bonus  or  compen- 
sation for  his  making  the  advance." 
(1)  19  C.  B.  (N.S.)  159.  (2)  3  H.  &  N.  405.  (3)  4  M.  &  S.  37. 
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I  do  not  think  the  case  of  Hieks  v.  Shield  (1)  and  the  other       1886 
cases  cited  by  the  writer  support  that  statement    They  only  Bodoconachi 
shew  that  it  is  not  a  loan,  that  it  is  not  insurable  by  the  ship- 
owners, and  that  it  is  only  insurable  by  the  shipper. 

I,  therefore,  give  judgment  for  the  amount  of  the  cargo  at 
7L  2s.  6(2.  a  ton,  which  amounts  to  85112. 13«.  Id,,  less  7352.  8«. 
instead  of  5752L  39.,  for  I  include  the  1602.  advanced  freight,  and 
that  reduces  the  amount  to  77762. 10««  1(2.,  with  interest  from  the 
day  on  which  the  writ  was  issued,  that  is  the  28th  of  January, 
1885. 

Judgment  aeeordingly. 

Solicitors  for  plaintiffs :  Waltons,  Bvbl,  <&  Johnson. 
Solicitors  for  defendants  :  W.  A.  Crump' dk  Son. 

B.B.B. 


[GROWN  CASE  RESERVED.] 

THE  QUEEN  v.  SHTJRMER. 

Criminal  Law — Evidence — DeposiHon,  Admissibility  </— 30  <fe  31  Vict.  c.  36, 
M.  6,  7 — Notice  of  Intention  to  take  Deposition. 

The  6th  section  of  the  30  &  31  Yict.  c.  35,  provides  in  c^ses  of  indictable 
offences  for  the  taking  of  the  statements  on  oath  or  affirmation  of  persons 
dangerously  ill  and  not  likely  to  recover,  and  for  the  reading  of  the  same  in 
evidence  under  certain  circumstances,  '^provided  it  be  proved  to  the  satisfaction 
of  the  Court  (inter  alia)  that  reasonable  notice  of  the  intention  to  take  such 
statement  has  been  served  upon  the  person  (whether  prosecutor  or  accused) 
against  whom  it  is  proposed  to  be  read  in  evidence  :-^ 

ffeid  (by  Lord  Coleridge,  C.J.,  and  Denman,  Field,  and  Mathew,  JJ.,  Day,  J., 
dissenting),  that  the  notice  intended  by  the  section  is  a  notice  in  writing,  and 
that  such  a  statement  was  inadmissible  against  a  prisoner  where  he  had  only 
had  oral  notice  of  the  intention  to  take  the  same,  although  he  was  present  when 
the  statement  was  taken. 

Case  stated  by  Hawkins,  J.,  the  facts  of  which  were  in  sub- 
stance as  follows : — 

The  prisoner  was  indicted  at  the  Swansea  Assizes,  May,  1886, 
for  a  rape  upon  a  girl  who  had  since  died.  On  the  part  of  the 
prosecution  a  statement  on  oath  of  the  deceased  girl,  purporting 

(1)  7  E.  &  B.  633. 
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1886        to  have  been  taken  in  accordance  with  the  statute  30  &  31  Vict. 


TmQuKEN  c.  35,  8.  6,  was  tendered  in  evidence  against  the  prisoner. 
Shu^eb.        Objection  was  taken  to  it  hj  the  prisoner's  connseli  on  the 
ground  that  there  was  no  evidence  that  reasonable  notice  of  the 
intention  to  take  such  statement  had  been  served  on  the  prisoner 
as  required  by  30  &  31  Yict.  c.  35,  s.  6. 

ITeither  the  magistrate  before  whom  the  deposition  was  taken 
nor  his  clerk  was  present  at  the  Assizes,  but  it  was  stated  by  a 
police-sergeant,  who  was  called,  that  he  arrested  the  prisoner  on 
the  18th  of  February  on  the  charge  of  rape ;  that  he  was  taken 
to  the  police  station  and  there  detained  in  custody  until  the 
20th,  when,  the  girl  being  then  very  ill  in  her  father's  house,  it 
was  determined  to  take  her  statement  there  under  the  statute 
above  mentioned ;  that  he,  the  police-sergeant,  on  that  day  took 
the  prisoner  from  the  police  station  to  the  house,  telling  him 
that  he  was  taken  there  for  the  purpose  of  taking  the  girl's  state- 
ment, to  which  he  said  nothing ;  that  he  was  taken  into  the  room, 
where  were  present  the  magistrate,  his  clerk,  and  the  girl ;  that 
the  girl  was  then  in  the  prisoner's  presence  told  by  the  clerk 
that  they  had  come  to  take  her  statement  in  writing ;  that  she 
was  duly  sworn  and  made  her  statement,  which  was  written  down 
by  the  clerk ;  that  it  was  afterwards  read  over  to  and  signed  by 
her ;  and  that  during  the  whole  time  the  prisoner  was  present, 
and  could  see  and  hear  all  that  took  place. 

It  was  contended  for  the  Crown  that,  the  prisoner  being  in 
custody  on  the  charge  upon  which  he  was  subsequently  tried, 
and  present  when  the  statement  was  taken,  no  notice  of  the 
intention  to  take  it  was  necessary,  the  object  of  the  statute  in 
requiring  notice  being  only  to  give  the  person  to  be  affected  by 
the  statement  an  opportunity  of  being  present,  as  in  this  case  he 
was ;  and  that  the  prisoner  had  in  fact  notice  of  the  intention  to 
take  such  statement,  inasmuch  as  the  police-sergeant  told  him 
expressly  that  he  was  being  taken  to  the  house  for  the  purpose  of 
taking  it,  and  that  a  verbal  notice  was  sufficient.  The  judge 
found  that,  if  such  a  notice  as  is  mentioned  in  s.  6  was  essential 
to  the  admissibility  of  the  statement,  and  if  verbal  notice  is 
sufficient,  then  it  must  be  taken  to  have  been  proved  to  his  satis- 
faction that  reasonable  notice  of  the  intention  to  take  such 
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statement  was  serred  on  the  prisoner  before  the  statement  was       ^96e 
taken.  Turn  Qukeh 

The   judge  admitted    the    deposition,  reserving    the    point     Shurmer. 
whether  it  was  admissible,  and  the  prisoner  was  conyicted. 

No  counsel  appearing  for  the  prisoner, 

T.  Marchant  Williams  was  heard  for  the  Crown  in  support  of 
the  conviction.  The  sole  object  of  the  Act  in  requiring  the  notice 
to  the  prisoner  of  the  intention  to  take  the  deposition  is  that  the 
prisoner  may  be  present  so  as  to  have  an  opportunity  of  cross- 
examining.  The  prisoner  in  this  case  having  been  present,  it  is 
contended  that  any  informality  in  the  mode  of  giving  the  notice 
became  immaterial.  It  is  also  contended  that  a  notice  in  writing 
is  not  requisite.    A  notice  may  be  served  orally. 

Day,  J.  It  is  with  great  distrust  of  the  correctness  of  my  own 
view  that  I  differ  from  the  conclusion  at  which  I  understand  my 
learned  Brothers  to  have  arrived,  but  I  feel  bound  to  express  the 
opinion  which  I  have  formed.  The  question  whether  this  de- 
position was  admissible  in  evidence  depends  upon  the  terms  of  the 
30  &  31  Vict.  c.  35.  That  statute  does  not  in  terms  require  that  the 
notice  of  the  intention  to  take  the  deposition  shall  be  in  writings 
though  it  does  speak  of  it  as  to  be  served.  The  word  *'  served  "  is 
a  somewhat  ambiguous  one.  When  service  of  a  writ  ia  spoken 
of,  service  of  a  written  instrument  is  necessarily  contemplated, 
because  a  writ  is  a  written  instrument  But,  when  the  term 
**  served  "  is  used  in  reference  to  a  notice,  it  does  not  seem  to  me 
necessarily  to  follow  that  the  notice  must  be  in  writing.  In  this 
case  the  judge  finds  that  the  prisoner  had  reasonable  notice ;  he 
made  no  objection  on  the  ground  that  he  had  not  received  a 
su£Bcient  notice;  and  he  was  present  at  the  taking  of  the  de- 
position. When  the  statute  means  to  make  a  written  instrument 
necessary,  it  says  so  in  terms.  By  the  7th  section,  where  the 
person  accused  is  in  custody,  it  is  expressly  provided  that  a 
magistrate  is  to  make  an  order  in  writing  for  his  conveyance  to 
the  place  where  the  statement  is  to  be  taken.  In  my  opinion 
the  deposition  was  admissible  and  the  conviction  should  be 
sustained. 
Vol.  XVIL  2  A  2 
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1M(  Loud  Cojxbidqi^  C. J.    The  lemainder  of  mj  leamed  Brothers 

Tn  Qcnx  and  myself  differ  from  the  view  taken  by  my  Brother  Day.     It 
may  possibly  be  thiit  under  certain  conditions  there  wonld  be  no 
objection  in  principle  to  an  oral  notice,  bnt  the  question  is,  what 
has  the  statute  said  on  the  subject?    The  6th  section  of  the  Act 
says  that  it  shall  be  lawful  to  read  the  statement  in  evidence 
^proyided  it  be  proved  to  the  satisfisM^tion  of  the  Court  that 
reasonable  notice  of  the  intention  to  take  such  statement  has 
been  served  upon  the  person  (whether  prosecutor  or  aocosed) 
against  whom  it  is  proposed  to  be  read  in  evidence."    Such  being 
the  words  of  the  section,  which  make  the  notice  a  condition  pre- 
cedent to  the  admissibility  of  the  evidence,  it  is  very  material  to 
consider  the  words  of  the  7th  section  as  throwing  light  on  the 
question  whether  the  6th  section  contemplates  an  oral  notice, 
although,  according  to  the  usual  meaning  of  words,  such  a  notice 
cannot  be  served,  or  renders  a  written  notice  essentiaL    The 
7th  section  says  that,  **  whenever  a  prisoner  in  actual  custody 
shall  have  served  or  shall  have  received  notice  of  an  intention  to 
take  such  statement  as  hereinbefore  mentioned,  the  judge  or 
justice  of  the  peace  by  whom  the  prisoner  was  committed,  or  the 
visiting  justices  of  the  prison  in  which  he  is  confined,  may  by  an 
order  in  writing  direct  the  gaoler  having  the  custody  of  the 
prisoner  to  convey  him  to  the  place  mentioned  in  the  said  notice 
for  the  purpose  of  being  present  at  the  taking  of  the  statement" 
I  should  have  thought  that  any  person,  whether  a  lawyer  or  not, 
would  say  that  on  the  fair  and  reasonable  construction  of  those 
sections  taken  together  a  written  notice  is  contemplated  by  the 
Act.     It  may  be  that  a  notice  given  to  a  person  verbally  might 
produce  the  effect  desired  to  be  secured  as  well  as  one  in  writing, 
but  we  are  bound  by  the  words  of  the  section,  and  they  are  not 
**  given  to  "  but  ^'  served  upon."     I  think  it  would  be  straining 
these  words  to  make  them  equivalent  to  **  given  ta"     I  am  not 
prepared  to  say  that,  having  regard  to  the  context,  it  might  not  be 
possible  in  some  cases  that  they  should  have  that  meaning,  but 
the  question  is,  what  is  really  meant  by  them  in  this  Act?    The 
power  to  read  the  deposition  in  evidence  is  a  power  beyond  the 
ordinary  course  of  the  common  law,  and  I  think  that  the  safer  and 
better  construction  of  the  provisions  is  that  this  power  can  only 
be  exercised  when  a  written  notice  of  the  intention  to  take  the 


Lord  Ooleildg% 
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statement  has  been  served.     If  the  notice  is  not  in  ^ting,  how       1^86 

is  the  magistrate,  who  is  to  make  the  order  under  the  7th  section  TbeQubiT 

empowering  the  gaoler  to  convey  the  prisoner  to  the  place  where    shuSotb. 

the  statement  is  to  be  taken,  to  know  what  place  is  mentioned  in 

the  notice  ?    He  would  have  to  hear  evidence  as  to  what  the        ^•^• 

notice  given  was,  which  would  be  a  most  inconvenient  mode 

of  procedure.     For  these  reasons  I  think  that  the  statement 

was  not  admissible,  and  therefore  that  the  conviction  must  be 

quashed. 

Dekman,  Field,  and  Mathew,  J. J.,  concurred  with  the  Lord 

Chief  Justice. 

Conviction  quashecL 

Solicitor  for  the  prosecution :  O.  Mayor  Cooke^for  E.  Q.  Davies. 

E.L. 


[CROWN  CASE  RESERVED.]  June2i. 

THE  QUEEN  v.  STROULGER. 

OrimincU  Law — Indictment^  Farm  of — Election  Law — Corrupt  Practice — 
Description  of  Offence  charged — Corrupt  Practices  Prevention  Act^  1863 
(26  <fc  27  Vict,  c.  29),  «.  ^—Corrupt  and  Illegal  Practices  Prevention  Act, 
1883  (46  A  47  Vict,  c  61),  ss.  3,  6,  53. 

The  prisoner  was  tried  and  convicted  upon  an  indictment  which  alleged  that 
at  an  election  for  members  of  parliament  for  the  borough  of  Ipswich  holden  on 
the  25th  of  November,  1885,  he  was  guilty  of  corrupt  practices  against  the 
form  of  the  statute  in  that  case  made  and  provided.  It  was  proved  at  the 
trial  that  he  had  promised  money  to  two  voters  to  induce  them  to  vote.  After 
verdict  the  objection  was  takep  by  the  prisoner's  counsel  that  the  indictment 
was  bad,  because  it  did  not  sufficiently  describe  the  nature  of  the  offence  with 
which  the  prisoner  was  charged : — 

Held  (by  Lord  Coleridge,  C.J.,  and  Fidd  and  Mathew,  JJ.,  Denman  and 
Day,  JJ.,  dissenting),  that,  if  the  indictment  were  defective,  the  defect  was 
cured  after  verdict. 

By  Lord  Coleridge,  C. J.,  and  Denman,  Mathew  and  Day,  JJ.,  the  indictment 
was  defective,  and  on  application  before  verdict  might  have  been  quashed. 

By  Denman  and  Day,  JJ.,  the  defect  in  the  indictment  was  not  om-ed  after 
verdiot. 

By  Field,  J.,  semUe,  the  indictment  was  good  by  virtue  of  26  &  27  Vict.  c.  29, 
8.  6,  and  46  &  47  Vict.  c.  61,  s.  53. 

Cbowk  Gask  Besebved,  the  &ct8  of  which  were  as  follows : — 
The  prisoner  was  tried  at  the  spring  assizes  at  Ipswich  before 

2  A  2  2 
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1886  Pollock,  B.,  on  an  indictment  which  alleged  that  he  was,  at  sit 
Thb  QrESN  election  for  members  of  parliament  for  the  borough  of  Ipswich 
Stboulgbr.  holden  on  the  25th  of  November,  1885,  guilty  of  corrupt  piactices^ 
against  the  form  of  the  statute  in  that  case  made  and  proTided. 
It  was  proved  in  evidence  that  he  had  promised  money  to  two* 
voters  to  induce  them  to  vote.  The  jury  found  the  prisoner 
guilty  of  corrupt  practices  by  offering  money  for  votes.  After 
verdict  it  was  objected  by  the  counsel  for  the  prisoner  that  the 
indictment  was  bad,  because  it  did  not  sufficiently  describe  the 
nature  of  the  offence  with  which  the  prisoner  was  chafed.  The 
learned  judge  thought  the  indictment  good  after  verdict,  but 
respited  judgment  and  reserved  for  the  Court  the  question 
whether  after  verdict  the  indictment  was  good. 

Cocky  Q.C.  (F.  K.  Norih,  with  him),  for  the  prisoner.  The 
indictment  was  bad,  and  the  defect  was  not  cured  by  verdict. 
The  indictment  does  not  state  an  offence  in  a  defective  or  im- 
perfect manner.  It  does  not  state  an  offence  at  all.  There  is 
no  such  offence  specifically  known  to  the  law  as  a  '^  corrupt 
practice."  The  expression  "corrupt  practice"  is  not  a  com- 
pendious description  of  a  particular  offence  like  the  expression 
"  burglary."  It  is  a  general  description  of  a  group  of  offences 
consisting  of  very  different  offences,  some  of  them  being  felonies^ 
and  some  of  them  misdemeanors.  See  Corrupt  and  Illegal 
Practices  Prevention  Act,  1883  (46  &  47  Vict,  c  51),  ss.  3,  6.  It 
is  true  that  s.  3  says  that  the  expression  "  corrupt  practice  "  shall 
mean  certain  offences  for  the  purposes  of  the  Act,  but  the  inter- 
pretation so  given  does  not  apply  to  an  indictment.  There  is  no 
provision  anywhere  that  any  offence  included  by  the  Act  under 
the  term  "  corrupt  practice  "  may  be  described  in  an  indictment 
by  the  expression  "  corrupt  practice."  It  is  quite  obvious  that 
at  common  law  such  a  statement  of  the  charge  in  an  indictment 
would  be  wanting  in  all  the  necessary  elements  of  particularity. 
[Field,  J. : — Is  not  this  an  imperfect  statement  of  an  offence  ?} 
It  is  submitted  that  the  expression  is  no  legal  statement  of  an 
offence  at  all,  but  merely  a  description  of  a  class  of  offences. 
The  53rd  section  of  46  &  47  Yict.  c.  51,  incorporates  the  6th 
section  of  26  &  27  Yict.  c.  29,  and  provides  that  the  provisions 
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of  that  section  shall  extend  to  indictments  for  corrupt  practices ;        1886 
but  the  terms  of  that  section,  as  applied  to  corrupt  practices,  do  theQubbn 
not  sanction  a  description  of  the  offence  by  the  general  expression         ** 
"  corrupt  practice ;"  on  the  contrary  that  section  provided  for  a 
description  of  the  nature  of  the  particular  offence,  though  it 
might  be  so  described  without  details  by  a  general  term  applic- 
able thereto,  such  as  "  bribery,"  "  treating,"  or  "  undue  influence." 
The  6th  section  of  46  &  47  Yict.  c.  51,  provides  that  any  corrupt 
practice  other  than  personation,  or  aiding,  abetting,  counselling, 
or  procuring  the  commission  of  the  offence  of  personation  shall 
be  a  misdemeanor,  but  that  the  offence  of  personation  or  aiding, 
abetting,  counselling,  or  procuring  the  commission  of  the  offence 
•of  personation  shall  be  felony.    It  is  impossible  to  tell  from  this 
indictment  whether  the  prisoner  was  charged  with  and  found 
guilty  of  a  felony  or  a  misdemeanor. 

[Denman,  J, : — Possibly  it  might  be  contended  that,  as  the 
indictment  did  not  contain  the  word  ^'  feloniously,"  it  must  be 
construed  as  charging  a  misdemeanor  only.] 

There  is  no  legal  offence  called  *^  corrupt  practices  "  any  more 
than  there  is  any  legal  offence  called  '^  felony."  It  is  merely 
nomen  coUectivum.  This  indictment  charging  no  legal  offence, 
its  defectiveness  is  not  cured  by  verdict,  and  no  judgment  can  be 
pronounced  upon  it. 

Melniyref  {E,  Stephen,  with  him),  for  the  prosecution.  This 
indictment  is  free  from  objection.  By  the  Acts  prior  to  1883 
bribery  was  made  an  offence  eo  nomine,  and  so  was  treating  and 
tmdne  influence.  The  46  &  47  Yict.  c.  51  has  the  effect  of 
abolishing  the  old  offences  of  bribery,  &c.,  as  such  (see  s.  6  and 
Sched,  v.,  which  repeals  in  part  the  17  &  18  Vict.  c.  102,  ss.  2,  3, 
4,  and  5),  and  constituting  by  s.  6  a  new  offence,  viz.,  a  "  corrupt 
practice,"  which  includes  bribery.  Bribery  is  now  an  offence,  as 
being  a  corrupt  practice.  The  53rd  section  extends  to  charges  of 
tx>mipt  practices  the  provisions  of  s.  6  of  26  &  27  Yict.  c.  29,  and 
it  is  contended  that  the  fair  construction  of  the  legislation  is  that 
just  as,  when  "  bribery  "  was  specifically  an  offence,  the  indict- 
ment might  allege  bribery  generally ;  so  now,  when  the  offence 
is  a  corrupt  practice,  a  corrupt  practice  may  be  alleged  generally. 

Secondly,  if  there  was  any  objection  to  the  indictment,  it  was 
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1886        cured  by  verdict.    At  the  utmost  the  indictment  was  only  un- 

Thb  Queen  certain,  and  after  verdict  it  must  be  presumed  that  the  evidence 

Stboulgeb.  8^ci®*^*ly  shewed  a  specific  offence,  which  was  a  corrupt  piaciioe. 

He  referred  on  this  point  to  the  notes  to  Btennd  v.  Hogg  (1)  and 

Beg.  V.  Goldsmith.  (2) 

Cock,  Q.O.y  in  reply.  The  6th  section  of  46  &  47  Vict  c.  61, 
with  regard  to  ^'  corrupt  practices  "  that  are  indictable  offences, 
makes  no  express  provision  that  it  shall  be  sufficient  to  describe 
the  offence  as  a  corrupt  practice ;  but  the  3rd  sub-s.  of  s.  53,  which 
deals  with  **  illegal  practices  "  which  are  not  indictable,  pioyides 
that  they  may  be  described  generally  as  illegal  practices.  On  the 
principle  expressio  unius,  alterius  exdusio,  this  is  conclusiTe  to 
shew  that  the  legislature  has  not  sanctioned  an  indictment  in 
this  form. 

Day,  J.  There  being,  I  am  sorry  to  say,  a  difference  of  opinion 
in  the  Court,  I  have  to  deliver  judgment  first.  The  questions  we 
have  to  consider  are,  first,  whether  this  was  a  good  indictment; 
and,  secondly,  if  it  was  not,  whether  its  defects  are  cured  by 
verdict.  In  my  judgment  the  indictment  is  bad,  on  the  ground 
that  no  offence  is  therein  stated  with  anything  like  reasonable 
certainty.  The  prisoner  is  charged  generally  with  being  guilty 
of  corrupt  practices.  There  is  no  such  specific  offence  known  to 
the  law  as  a  corrupt  practice.  A  number  of  separate  and  specific 
offences  are  corrupt  practices,  some  of  which  are  misdemeanois, 
and  one  a  felony.  This  is  not  the  case  of  a  defective  description 
of  a  specific  offence.  There  is  no  attempt  to  specify  any  offence. 
It  seems  to  me  very  much  as  if  the  prisoner  were  charged  with 
felonies  or  with  misdemeanors  generally.  For  these  reasons  I 
think  the  indictment  was  bad,  and  should,  if  application  had  been 
made,  have  been  quashed  before  verdict.  Then  the  second  ques- 
tion is  whether  its  defects  are  cured  by  verdict  I  do  not  see  how 
such  a  defect  as  this  can  be  so  cured.  The  jury  have  found  the 
prisoner  guilty  of  corrupt  practices,  but  I  do  not  see  how  they 
can  be  taken  to  have  found  him  guilty  of  any  specific  offence 
upon  such  an  indictment.  In  my  opinion  it  would  be  impossible 
after  verdict  to  make  up  the  record  in  such  a  case  so  as  to  shew 

(1)  1  Wm.  Saund.  Ed.  1871,  p.  260.  (2)  Law  Bep.  2  a  C.  R.  7i. 
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what  jadgment  ought  npon  such  record  to  be  pronounced.    I       1886 
do  not  think  that  the  uncertainty  of  this  indictment  is  of  the   ths  Q^dT 
character  that  is  cured  by  verdict.    The  uncertainty  that  is  so    grRouLaKR. 
cnrable  is  where  there  is  an  imperfect  description  of  a  specific 
offence.     Here  the  uncertainty  arises  from  the  fis^t  that  the 
indictment  fedls  to  specify  any  offence  at  all.    For  these  reasons 
I  think  that  the  conviction  should  be  quashed. 

Mathew,  J.  It  is  necessary  to  ascertain  what  is  the  reason- 
able construction  of  this  indictment.  It  contains  a  general  charge 
of  corrupt  practices,  by  which  I  think  must  be  included  all  the 
corrupt  practices  specified  in  the  Act.  The  real  objection  to 
such  an  indictment  seems  to  me  to  be  an  objection  on  the  ground 
of  multifariousness,  and,  if  at  the  proper  stage  of  the  proceedings 
the  appropriate  steps  had  been  taken  for  that  purpose,  I  think 
the  indictment  ought  to  have  been  quashed.  That  course  was 
not  taken,  but  the  prisoner  took  his  trial  and  was  found  guilty 
in  fact  on  certain  specific  charges  of  bribery.  It  appears  to  me 
that  after  verdict  the  imperfect  statement  of  the  offence  in  the 
indictment  is  cured  and  the  conviction  is  good.  In  addition  to 
the  authorities  cited  before  us  I  refer  in  support  of  the  conclu- 
sion at  which  I  have  arrived  to  the  case  of  Beg.  v.  AapinaU  (1), 
and  1  Chitty  on  Pleading,  p.  714. 

FisiiD,  J.  I  propose  to  treat  this  case  as  it  was  treated  at  the 
bar,  and  as  we  clearly  have  jurisdiction  to  treat  it  on  a  case 
reserved,  viz.  as  though  it  arose  on  motion  in  arrest  of  judgment. 
The  question  is  whether  such  a  motion  ought  to  be  successfoL  I 
think  not.  In  my  judgment  the  indictment  is  good ;  but,  if  it 
be  defective  by  reason  of  its  not  sufficiently  specifying  the  offence 
charged,  then  I  think  its  defects  are  supplemented  by  the  verdict 
and  the  conviction  is  good.  At  common  law  such  an  indictment 
would  clearly  have  been  bad,  and  would  have  been  liable  to  be 
quashed ;  but^  so  far  as  I  can  judge,  an  indictment  in  such  a  form 
as  this  has  in  this  case  been  sanctioned  by  the  legislature.  It 
was  necessary  at  common  law  to  set  out  in  an  Indictment  various 
details  with  much  particularity.    This  form  of  indictment  was 

(1)  2  Q.  B.  D.  48. 


332  QUEEN'S  BENCH  DIVISION.  VOL.  XVH. 

JL886  weU  enough  adapted  to  simple  cases,  sach  as  cases  of  larceny, 
The  QnsEK  but  it  was  found  very  inconvenient  as  applied  to  a  number  of 
Stboulobb.  ^^'®  complex  offences,  and  so  pioyisions  have  been  not  unfre- 
FiddTj.  q^ei^tly  made  by  which  the  prosecution  has  been  freed  from  the 
obligation  of  stating  the  offence  with  the  ancient  strictness  and 
allowed  to  state  it  more  generally.  It  is  quite  clear  that  under 
the  6th  section  of  26  &  27  Vict.  c.  29,  bribery  might  have  been 
alleged  generally.  The  question  is  whether  the  53rd  section  of 
the  Act  of  1883  (46  &  47  Yict.  c.  51)  has  not  rendered  admissible 
in  regard  to  charges  of  corrupt  practices  the  same  generality  of 
expression  which,  under  s.  6  of  26  &  27  Yict.  c  29,  was  admissible 
with  regard  to  bribery.  I  am  disposed  to  think  that  it  has.  It 
is  to  be  observed,  as  the  counsel  for  the  prosecution  pointed  out, 
that  the  effect  of  ss.  3  and  6  of  the  Act  of  1883  (46  &  47  Yict 
c.  51)  is  that  bribery  is  not  now  made  punishable  specifically  as 
bribery  but  as  being  included  in  the  term  ^'corrupt  practice." 
Assuming  that,  the  indictment  charging  corrupt  practices,  there 
possibly  might  be  an  objection  on  the  ground  of  duplicity,  I  do 
not  think  that  would  be  any  ground  for  arresting  the  judgment 
I  am  for  these  reasons  at  present  of  opinion  that  the  indictment 
is  good,  but  it  is  not  necessary  for  me  to  decide  the  point,  for,  if 
it  be  defective,  I  am  clearly  of  opinion  that,  on  the  principles 
laid  down  in  the  notes  to  Stennel  v.  Hogg  (1)  and  Beg.  v.  ChU- 
maith  (2),  the  defect  is  cured  by  the  verdict,  for  after  verdict  it 
must  be  assumed  that  a  specific  offence  coming  under  the  head 
of  corrupt  practices  was  satisfiBU^torily  proved  against  the  prisoner. 

Denman,  J.  I  think  that  the  indictment  was  bad.  It  alleges 
generally  that  the  prisoner  was  guilty  of  corrupt  practices,  but 
does  not  state  of  what  corrupt  practices  he  was  guilty.  There 
are  various  sorts  of  corrupt  practices,  some  being  felonies  and 
some  misdemeanors.  It  was  argued  that  the  statute  of  1883  has 
abolished  the  term  '^  bribery  "  as  the  specific  legal  description  of 
an  offence,  and  left  only  the  offence  of  a  ^'  corrupt  practice "  of 
which  bribery  is  one  instance.  I  am  not  prepared  to  assent  to 
this  argument.  I  think,  when  the  statute  of  1883  speaks  of  the 
expression  ^  corrupt  practice  "  as  meaning  certain  things,  it  only 

(1)  1  Wm.  Saund.  Ed.  1871,  p.  260.         (2)  Law  Rep.  2  C.  C.  R.  74. 
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means  to  interpret  the  expression  as  used  for  the  purposes  of  that  18S6 
Act  and  to  establish  for  conyenience  of  reference  in  other  sections  theQubek 
«  nomen  generale  corering  a  number  of  specific  offences ;  but  in  gTBouLOBE. 
order  that  an  indictment  may  be  good  I  think  it  must  specify 
which  particular  offence  the  prisoner  is  charged  with  out  of  the 
various  offences  comprised  in  the  general  expression  ^^  corrupt 
practice."  Beliance  has  been  placed  on  certain  sections  of  the 
Acts  relating  to  corrupt  practices  as  sanctioning  this  form  of 
indictment  The  effect  of  the  6th  section  of  26  &  27  Vict.  c.  29, 
seems  to  be  merely  to  enable  a  person  charging  the  offence  of 
bribery,  treating,  or  undue  influence  to  charge  the  offence  in 
general  terms  by  stating  that  the  accused  was  guilty  of  one  of 
these  offences,  as  the  case  might  be,  naming  it.  I  do  not  find 
anything  in  any  of  the  subsequent  statutes  to  affect  or  extend 
this  provision.  Section  53  of  46  &  47  Vict.  c.  51,  does  not  seem 
to  me  to  have  the  effect  suggested  by  the  counsel  for  the  prose- 
cution** It  merely  enacts  that  s.  6  of  the  Act  of  1863  shall  extend 
to  any  prosecution  on  indictment  for  the  offence  of  any  corrupt 
practice  within  the  meaning  of  this  Act.  When  s.  6  is  looked  at, 
it  appears  that  the  offence  is  to  be  charged  as  "  bribery,"  **  treat- 
ing," or  "  undue  influence  "  "  (as  the  case  may  require)."  It  seems 
to  me  that  these  words  shew  that  the  indictment  must  specify 
the  particular  sort  of  corrupt  practice  that  is  charged.  I  think 
that  it  would  be  stretching  the  words  of  the  enactments  to  hold 
that  they  justify  such  a  form  of  indictment  as  this.  I  am 
confirmed  in  this  conclusion  by  the  words  of  sub-s.  (3)  of  s.  53, 
which  provides  in  relation  to  illegal  practices  that  '^  on  any  such 
prosecution  or  action  as  aforesaid  it  shall  be  sufficient  to  allege 
that  the  person  charged  was  guilty  of  an  illegal  practice."  I 
think  that  these  later  words  of  the  section  specifically  providing 
that  an  illegal  practice  may  be  charged  generally  as  such,  accord- 
ing to  the  well  established  rules  of  construction,  exclude  the 
contention  that  the  Act  meant  that  a  corrupt  practice  might  be 
charged  generally  as  such. 

The  second  question  is  whether  the  defect  in  the  indictment 
is  cured  by  verdict.  I  by  no  means  say  that  I  have  made  up 
my  mind  whether,  if  the  jury  had  in  so  many  words  found  the 


«. 
Btbouloer. 

I,  J. 
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1886  prboner  guilty  of  bribery,  snch  a  yeidict  would  have  cured  the 
't^Qvwbx  ingufficiency  of  the  indictmeut.  I  am  disposed  to  think  it  would 
noty  but  I  do  not  decide  that  question.  I  do  not  think  that  is 
what  the  jury  haye  done.  The  jury  have  found  the  prisoner 
guilty  of  corrupt  practices.  It  does  not  seem  to  me  that  under 
the  circumstances  it  sujBSciently  appears  horn  the  verdict  of  what 
corrupt  practice  the  jury  found  the  prisoner  guilty.  For  these 
reasons  I  think  the  conviction  ought  to  be  quashed. 

LoBD  CoLEBiDGB,  C.J.  The  prisoner  was  indicted  for  and 
found  guilty  of  corrupt  piacticeSy  and  the  question  is  whether 
the  conviction  can  stand.  It  is  necessary  to  consider  the  pro- 
visions of  the  (Corrupt  Practices  Prevention  Acts  in  relation  to 
this  question.  The  Ciomipt  and  Illegal  Pkactioes  Prevention 
Act,  1883  (46  &  47  Vict.  c.  51),  s.  3,  says  that  the  expiesaion 
^^  *  corrupt  practice  '  as  used  in  this  Act  means  any  of  the  follow- 
ing offences,  viz.,  treating  and  undue  influence  as  defined  by  this 
Act,  and  bribery  and  personation  as  defined  by  the  enactments 
set  forth  in  Part  UL  of  the  3rd  schedule  to  this  Act,  and  aiding 
and  abetting,  counselling  and  procuring  the  commission  of  the 
offence  of  personation."  Construed  by  the  light  of  this  definition 
the  meaning  of  this  indictment  would  in  strictness  be  that  the 
prisoner  was  guilty  of  some  of  the  offences  mentioned  in  that 
section.  I  am  clearly  of  opinion  that,  if  the  objection  had  been 
taken  at  the  proper  time,  it  must  have  prevailed,  because^  as 
'^  corrupt  practices  "  may  mean  any  of  several  offences,  some  of 
which  are  felonies  and  some  misdemeanors,  it  would,  as  it  seems 
to  me,  be  impossible  to  hold  that  this  indictment  described  the 
offence  with  reasonable  certainty.  It  appears  to  be  the  view  of 
one  of  my  learned  Brothers,  for  whose  opinion  I  entertain  the 
greatest  respect,  that  the  indictment  is  good  by  reason  of  the 
effect  of  s.  6  of  26  &  27  Vict.  c.  29,  as  incorporated  by  s.  53  of 
46  &  47  Vict  c  51.  But  I  apprehend  that  the  true  view  of 
the  effect  of  those  provisions  is  that,  in  cases  of  charges  of  comipt 
practices  under  tl^e  later  Act,  the  offence  may  be  described  in 
general  terms  as  bribery,  treating,  undue  influence,  or  peisona- 
tion,  and  such  general  description  will  be  sufficient;  but  that,  as 
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the  earlier  Act  requires  in  the  case  of  a  person  charged  with  an       1886 
offence  under  that  Act  the  use  of  the  term  ^^  bribery,  treating,  or  THB^usrar' 
undue  influence  "  (as  the  case  may  require),  so  under  the  Act  of  sptboulqhb. 
1883,  the  indictment  must  state  which  of  the  corrupt  practices  ,    rT7\^ 

*      *  Lord  Oolendge» 

mentioned  in  the  Act  is  charged,  as  the  case  may  require.   There-        ^"'' 
fore  I  think  that  the  generality  of  the  indictment  in  this  case 
would  have  been  too  great  if  the  objection  had  been  taken 
in  time. 

But  the  further  question  remains,  whether  this  conviction  can 
stand.  It  is  fiEtmiliar  knowledge  that  there  are  many  cases  in 
which  the  conviction  will  stand,  though  there  is  an  objection  to 
the  indictment,  which,  if  taken  in  time,  would  have  been  £fttal. 
The  reasons  for  this  are  well  stated  in  the  notes  to  the  case  of 
Stennel  v.  Hogg  (1),  where  it  is  said :  "  With  respect  to  the  former 
case  it  is  to  be  observed  that,  where  there  is  any  defect,  imperfec- 
tion, or  omission  in  any  pleading,  whether  in  substance  or  form, 
which  would  have  been  a  fatal  objection  on  demurrer,  yet,  if  the 
issue  joined  be  such  as  necessarily  required  on  the  trial  proof  of 
the  fights  so  defectively  or  imperfectly  stated  or  omitted,  and 
without  which  it  is  not  to  be  presumed  that  either  the  judge 
would  direct  the  jury  to  give,  or  the  jury  would  have  given  the 
verdict,  such  defect,  imperfection,  or  omission,  is  cured  by  the 
verdict  by  the  common > law;  or, in  the  phrase  often  used  upon 
the  occasion,  such  defect  is  not  any  jeofail  after  verdict."  It 
seems  to  me  that  the  principle  there  laid  down  covers  a  case  like 
the  present^  where,  an  offence  being  charged  in  general  terms 
which  include  various  specific  offences,  the  case  proceeds,  in  fact, 
on  one  particular  charge,  and  the  jury  find  a  verdict  of  guilty ; 
and  that  it  may  be  presumed  in  such  a  case  that  the  jury  found 
the  verdict  on  the  charge  actually  preferred,  and  that  the  judge 
would  not  have  directed  the  jury  to  give,  and  the  jury  would  not 
have  given,  the  verdict,  unless  there  had  been  satisfactory  proof 
at  the  trial  of  such  charge.  It  seems  to  me  that,  as  the  prisoner 
has  been  found  guilty  of  ^^  corrupt  practices,"  and  that  is  a 
term  which  includes  the  offence  of  which  he  was  really  accused, 
for  which  he  was  in  fact  tried,  and  on  which  the  jury  in  truth 
gave  their  verdict,  all  the  elements  necessary  to  sustain  such  a 
(1)  1  Wm.  Saund.  Ed.  1871,  p.  261. 
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1886       conviction  after  verdict  were  present,  and  therefore  that  the  con- 
THBQnxra^  viction  should  be  affirmed. 
Stboulgbr.  Cmvktum  affirmed. 

Solicitors  for  the  prosecution :  Soliciiws  to  the  Treasury. 
Solicitors  for  the  prisoner :  Aldridge,  Thorn,  <&  Co.,  for  Jennings, 

Ipswich. 

E.  L. 


June  9.  BLAIBERG  v.  PARSONS. 

Bill  of  Sale — Potoer  of  ScHe  on  Default — Provision  excusing  Purdmser  from 
Inquiry  as  to  Default— Bills  of  Sale  Act  (1878)  Amendment  Ad,  1882 
(45  di46  Vict,  c  43),  s.  9— Form  in  Schedule,  Deviation  from. 

A  biU  of  sale  which  contains  a  provision  that  a  purchaser  on  a  sale  after 
default  in  payment  of  an  instalment  due  under  the  bill  of  sale,  shall  not  be 
bound  to  inquire  whether  any  such  default  has  been  made,  is  Toid«  as  substan- 
tially deviating  from  the  form  given  in  the  schedule  to  the  Bills  of  Sale  Act 
(1878)  Amendment  Act,  1882  (45  &  46  Vict.  c.  43),  s.  9. 

Appeal  from  a  decision  of  the  judge  of  the  County  Court  of 
Essex  on  an  interpleader  issue. 

The  plaintiff  in  the  issue  claimed  under  a  bill  of  sale  given  by 
the  execution  debtor  goods  which  had  been  seized  in  execution. 

By  the  bill  of  sale  the  grantor  assigned  to  the  plaintiff  the 
goods  by  way  of  security  for  a  loan  payable  by  instalments,  and 
it  contained,  amongst  other  provisions,  a  power  of  sale  upon 
default  in  payment  of  any  of  the  instalments,  and  a  provision  that 
'^  upon  any  such  sale  the  purchaser  shall  not  be  bound  to  see  or 
inquire  whether  any  such  default  has  been  made  as  aforesaid.*' 

The  judge  held  the  bill  of  sale  to  be  void  on  the  ground  that 
the  introduction  of  this  clause  was  a  departure  from  the  form 
given  in  the  schedule  to  the  Bills  of  Sale  Act  (1878)  Amendment 
Act,  1882  (45  &  46  Vict  c.  43). 

Beed,  for  the  plaintiff.  The  clause  to  which  objection  is  taken 
is  inserted  to  protect  the  borrower  as  well  as  the  lender.  A  similar 
clause  has  been  inserted  in  mortgage  deeds :  Dicker  v.  Anger- 
stein.  (1)    It  is  a  clause  for  the  maintenance  of  the  security,  and 

(1)  3  Ch.  D.  600. 
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there  is,  therefore,  no  substantial  departure  from  the  form  given       ^^^ 

in  the  schedule :  Consolidated  Credit  Corporation  v.  Qosney.  (1)  Blaibebo 

PoyseVy  for  the  defendant,  the  execution  creditor,  was  not  Parsoxb. 
called  on. 

LoED  CoLEBiDOE,  C.J.  I  am  of  opinion  that  the  argument 
for  the  claimant  cannot  succeed.  This  bill  of  sale  contains  an 
addition  to  the  form  given  in  the  schedule  to  the  Act.  A  proviso 
is  added  which  states  that  a  purchaser  need  not  inquire  whether 
default  has  or  has  not  been  made  by  the  grantor,  and  such  a 
proviso  seems  to  me  not  to  be  in  accordance  with  the  form.  The 
decisions  on  this  point  lay  down  the  principle  that  a  certain 
amount  of  latitude  may  be  permitted,  and  that  terms  which  are 
merely  explanatory  may  be  inserted  in  a  bill  of  sale ;  but  the 
provision  which  has  been  here  inserted  goes  far  beyond  that  prin- 
ciple. It  is  argued  that  the  clause  really  is  a  clause  for  the 
maintenance  of  the  security,  but  as  the  clause  makes  it  more  easy 
for  the  grantee  to  realize  the  goods  by  sale,  it  appears  to  me  that 
it  cannot  be  considered  to  be  merely  a  clause  added  in  order  to 
maintain  the  security.  In  The  Consolidated  Credit  Corporation 
V.  Gomey  (1)  the  inserted  clause  related  to  the  substitution  of 
fresh  articles  in  the  place  of  articles  which  might  be  worn  out,  so 
that  it  was  clearly  a  clause  for  the  maintenance  of  the  security ; 
but  the  clause  which  we  are  now  considering  is  really  a  clause 
for  the  benefit  of  the  grantee,  and  the  decision  of  the  county  court 
judge  must  be  affirmed. 

Cave,  J.  I  am  glad  that  this  case  has  come  before  my  Lord, 
who  is  so  well  acquainted  with  the  provisions  and  objects  of  the 
statute,  and  I  do  not  desire  to  dissent  from  the  judgment  he  has 
delivered,  although  I  am  not  sure  that  I  quite  know  what  the 
phrase  "  in  accordance  with  the  form  "  imports. 

Judgment  for  the  defendant.    Leave  to  appeal 
refused. 

Solicitors  for  plaintiff :  Hill  &  Co. 
Solicitor  for  defendant :  Ti.  Scott  Lawson. 

(1)  16  Q.  B.  D.  24. 

R.  B.  K. 
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18^6  HOPE  V.  EVERED. 

June  23,  24. 


Maiicious  Prosecution — Malicious  Application  for  Search  Warrant^Criminal 
Law — Seasonable  Cause  for  Suspicion — Judicial  Act — 48  <fc  49  Fic<.c.69 
{Criminal  Law  Amendment  Act^  1885),  s.  10. 

By  48  &  49  Vict.  c.  69  (Criminal  Law  Amendment  Act,  1885),  8. 10,  it  is 
provided  that  "  if  it  appears  to  any  justice  of  the  peace,  on  information  made 
before  him  on  oath  by  any  parent,  relative,  or  guardian  of  any  woman  or  girl, 
or  any  other  person  who,  in  tiie  opinion  of  the  justice,  is  bon&  fide  acting  in  the 
interest  of  any  woman  or  girl,  that  there  is  reasonable  cause  to  suspect  that 
such  woman  or  girl  is  unlawfully  detained  for  immoral  purposes  by  any  person  in 
any  place  within  the  jurisdiction  of  such  justice,  such  justice  may  issue  a  war- 
rant authorizing  any  person  named  therein  to  search  for  .  .  .  such  woman  or 
girl":- 

Edd^  that  under  this  section  the  justice  has  a  judicial  duty  to  perform,  and 
that  his  decision  that  there  is  reasonable  cause  for  such  suspicion  is  a  protection 
to  a  person  who  bonft  fide  applies  for  a  search  warrant,  and  is  an  answer  to  an 
aotion  for  maliciously  causing  the  warrant  to  issue. 

Action  for  maliciously  and  without  reasonable  and  probable 
cause  laying  a  complaint  and  information  before  a  justice  and 
procuring  bim  to  grant  a  warrant  to  search  the  plaintiff's  house, 
on  the  ground  that  there  was  reasonable  cause  to  suspect  that  the 
defendant's  daughter  was  detained  there  by  the  plaintiff's  son  for 
inmioral  purposes.  At  the  trial  before  Manisty,  J.,  the  learned 
judge  held  that  there  was  an  absence  of  reasonable  and  probable 
cause  for  the  defendant's  act,  and  left  the  question  of  malice  to 
the  jury,  who  found  for  the  plaintiff.  It  is  unnecessary  to  set 
out  the  facts  of  the  case,  which  is  only  reported  on  a  point  of  law 
that  was  not  argued  at  the  trial.  The  application  for  a  search 
warrant  by  the  defendant  was  made  under  48  &  49  Vict.  c.  69 
(the  Criminal  Law  Amendment  Act,  1885),  s.  10,  which  is  set 
out  above. 

Buszard,  Q.C,  and  W.  Graham,  moved  to  enter  judgment  for 
the  defendant  or  for  a  new  trial.  This  action  will  not  lie.  The 
statements  of  the  defendant  in  the  information  are  adxnittedly 
true,  and  must  be  taken  to  be  the  only  statements  made  by  her  in 
the  absence  of  any  evidence  to  the  contrary.  Under  s.  10  of  the 
Criminal  Law  Amendment  Act,  1885,  the  duty  of  deciding  whether 
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there  is  reasonable  (SEknse  for  the  issuing  of  the  \mrrant  is  cast  upon       ^^^ 
the  jostioe ;  he  has  a  judicial,  not  a  merely  ministerial,  duty  to       Hopb 
I>erform,  and  unless  the  defendant  told  the  justice  what  was  false     eyebed. 
she  is  not  responsible  for  his  wrong  decision.    No  charge  was 
made  against  the  plaintiff  himself,  and  there  is  a  broad  distinc- 
tion between  an  application  for  a  search  warrant  and  an  in- 
formation charging  a  person  with  a  criminal  offence :   WyaU  t. 
White.  (1)    AH  that  is  necessary  under  this  section  is  that  the 
applicant  should  state  the  grounds  of  his  suspicion ;  and  if  the 
magistrate  is  satisfied  that  they  are  reasonable,  then,  in  the 
absence  of  mala  fides  on  the  applicant's  part,  there  is  no  remedy 
for  the  issue  of  the  warrant ;  there  is  no  power  to  go  behind  the 
decision  of  a  duly  constituted  tribunal  without  appeaL 

Hextdll  (Lawrancey  Q.G.,  with  him),  for  the  plaintiff.  The  mere 
&ct  that  the  magistrate  has  a  judicial,  and  not  a  merely  minis- 
terial, duty  to  perform  in  granting  a  search  warrant  does  not 
disentitle  the  plaintiff  to  maintain  this  action:  Cooper  y. 
Boah  (2)  (cited  arguendo  as  Boot  v.  Cooper,  at  1  T.  B.  535).  It 
is  true  that  in  that  case  the  statutes  under  which  the  excise 
officers  applied  for  a  search  warrant  (10  Geo.  1,  c.  10,  s.  13),  did 
not  cast  upon  the  commissioners  of  excise  the  duty  of  giving  a 
judicial  decision  in  such  clear  language  as  is  used  in  the  present 
statute  with  respect  to  the  justice ;  but  it  is  clear  from  the  find- 
ing in  the  special  yerdict,  ^the  commissioners,  being  satisfied 
with  the  reasonableness  of  his  suspicion,  did  grant  a  warrant/' 
that  the  duty  which  they  had  to  perform  was  not  merely  minis- 
teriaL  It  is  clearly  laid  down  by  Lord  Kenyon,  C.  J.,  in  that 
case  that  an  action  on  the  case  would  lie  against  the  excise  officer 
for  obtaining  or  executing  the  warrant  from  bad  motives;  and  in 
the  present,  assuming  the  defendant  to  have  acted  from  a  mixed 
motive,  the  mere  fact  of  her  acting  bona  fide  up  to  a  certain 
point  would  not  protect  her. 

Buezard  Q.C.^  in  reply. 

LoBD  CoiiEBEDGE,  C. J.,  after  stating  the  facts  of  the  case,  and 
holding  that  the  learned  judge  at  the  trial  was  wrong  in  ruling 
that  there  was  an  absence  of  reasonable  and  probable  cause  for 
(1)  29  L.  J.  (Ex.)  193.  (2)  3  Esp.  136. 


340  QUEEN'S  BENCH  DIVISION.  VOL.XVn, 

1886  the  act  of  the  defendant,  proceeded  as  follows  : — ^We  have  to  deal 

Hope  ^*^  ^  recent  Act  of  Parliament  giving  nnusual  powers,  and 

jj^^^  pointed  at  an  evil  which  the  legislature  thought  sufficiently 

,    important  to  be  met  by  this  enactment.    Now  s.  10  of  that  Act 

Lord  Coleridge, 

^'^'  provides  (I  omit  the  portions  immaterial  to  this  case)  that  if  it 
appears  to  any  justice  of  the  peace,  on  information  made  before 
him  on  oath  by  any  parent  of  any  woman  or  girl,  or  [by]  any 
other  person  who,  in  the  opinion  of  the  justice,  is  bona  fide  acting 
in  the  interest  of  any  woman  or  girl,  that  there  is  reasonable 
cause  to  suspect  that  such  woman  or  girl  is  unlawfully  detained 
for  immoral  purposes  by  any  person  in  any  place  within  his 
jurisdiction,  he  may  issue  a  search  warrant.  The  Act  of  Parlia- 
ment therefore  casts  on  the  magistrate  (and  if  legislation  of  this 
nature  is  to  be  effective,  most  properly  so)  the  onus  of  its  being 
made  to  appear  to  him  that  there  is  reasonable  cause  that  the 
girl  is  being  detained  for  immoral  purposes.  If  the  person  who 
puts  the  magistrate  in  action  only  states  the  grounds  of  his 
suspicion  and  says  that  on  those  grounds  he  reasonably  suspects 
that  the  girl  is  improperly  detained,  and  if  the  magistrate  agrees 
with  him  and  thinks  that  it  has  been  made  to  appear  to  him  that 
a  person  acting  bona  fide  has  reasonable  cause  for  his  suspicion^ 
then  that  decision  of  the  magistrate  is  an  answer  to  such  an 
action  as  the  present.  The  magistrate  has  to  act  judicially.  I 
do  not,  however,  suggest  for  an  instant  that  this  action  would  not 
lie  against  a  person  who,  desiring  to  use  the  powers  given  by 
this  Act  for  purposes  of  oppression,  and  knowing  that  he  had  no 
reasonable  cause  for  suspicion,  in  a  false  and  fraudulent  manner 
obtained  the  issue  of  a  search  warrant ;  but  where  bona  fides  is 
present,  and  the  matter  is  stated  fully  and  fairly  to  the  magistrate 
and  he  concludes  that  there  is  reasonable  ground  for  the  appli- 
cant's suspicion,  then  his  conclusion  is  an  answer  to  any  proceed- 
ing. It  is  not  because  people  are  sometimes  illogical,  and  parents 
unreasonably  anxious,  and  the  wrong  house  occasionally  searched, 
that  the  salutary  operation  of  an  Act  (salutary  I  mean  in  the 
view  of  the  legislature)  is  to  be  checked  by  actions  of  thb  de- 
scription ;  otherwise  it  would  not  be  safe  to  put  this  Act  in  force. 
There  is  no  question  here  of  the  infringement  of  the  liberty  of 
the  subject ;  it  is  merely  provided  that  there  shall  be  a  right  to 


VOL.  XVn.  QUEEN'S  BENCH  DIVISION.  341 

search  a  house  in  order  to  effect  what  in  the  view  of  Parliament  1886 

is  a  great  good.     Both  on  the  facts  and  on  the  true  construction  hope 

of  this  Act  of  Parliament  I  am  of  opinion  that  there  was  no  eybixd 
ground  for  leaving  this  case  to  the  jury. 

Hathew,  J.,  concurred. 

Judgment  for  defendant. 

Solicitor  for  plaintiff:  j&.  Warriner^for  Mole  &  Stone,  Derby. 
Solicitors  for  defendant :   Cowdett  &  Co.,  for  C.  K.  Eddaives, 
Derby. 

W.  J.  B. 


ROBINSON  V.  DAND.  June  S, 

Ecclesiastical  Law — Incumhents*  Resignation  Actj  1871  (34  &  35  Vict.  c.  44), 
88.  8,  10,  11 — Pension  to  retiring  Incumbent — '* Net  Annual  Value"  of 
Benefice. 

By  &  8  of  the  Incumbents'  Besignation  Act,  1871  (34  &  35  Vict.  c.  44),  it  is 
provided  that  the  pension  which  may  be  allowed  to  a  retiring  incumbent  shall 
in  no  case  exceed  one  third  part  of  "  the  annual  value  of  the  benefice  resigned  " ; 
and  by  s.  11  the  annual  value  for  the  purposes  of  the  Act  is  defined  to  be  the 
*'  net  annual  value ''  after  making  certain  deductions  therein  specified : — 

Mddj  that  the  amount  of  the  retiring  pension  is  to  be  fixed  with  reference  to 
the  net  annual  value  of  the  benefice  at  the  date  of  the  incumbent's  resignation ; 
and  that,  having  been  once  fixed,  it  is  not  liable  to  subsequent  alteration  in 
consequence  of  a  diminution  in  the  net  annual  value  of  the  benefice  through 
agricultural  depression  or  through  the  formation  of  a  part  of  the  parish  into  a 
district  chapelry. 

Special  Case,  stated  by  consent  of  the  parties,  the  material 
facts  of  which  are  as  follows : — 

The  Incumbents'  Kesignation  Act,  1871  (34  &  35  Vict,  c,  44), 
which  enables  clergymen  permanently  incapacitated  by  illness 
to  resign  their  benefices  with  a  pension,  provides  by  ss.  7,  8,  that 
the  bishop  shall  cause  a  commission  to  be  issued,  and  that  the 
commissioners  in  their  report  shall  specify  the  amount  of  pension 
which,  in  their  opinion,  ought  to  be  allowed  out  of  the  revenues 
of  the  benefice  to  the  retiring  incumbent,  *'  provided  that  in  no 
case  shall  such  pension  exceed  one-third  part  of  the  annual 
value  of  the  benefice  resigned,"  By  s.  11  the  "  annual  value  "  is 
Vox*  XVIL  2  B  2 
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1886        definedto  be  '^thenetaimiialTiilue''  of  the  benefice  after  making 
BoacfBOQj" the  deductions  therein  specified. 
Djotc  ^®  plaintiff,  who  was  in  1881  the  inenmbent  of  the  parish  of 

ChieTelej,  in  the  diocese  of  Oxford,  being  desiions  of  resigning 
his  living,  a  commission  was  appointed  by  the  bishop,  which  dvlj 
made  its  report ;  and  the  bishop,  acting  on  the  recommendations 
contained  therein,  made  a  dedaiation,  nnder  s.  9  of  the  Act,  in 
which  he  declared  the  benefice  to  be  Toid,8abject  to  the  payment 
to  the  plaintiff,  by  half-yearly  payments  out  of  the  revennes  of 
the  benefice,  of  a  yearly  pension  of  4001^  being  somewhat  less 
than  one-third  of  the  annual  yalue  of  the  living  at  that  time. 
The  defendant  is  the  plaintiffs  successor  in  the  incumbency  of 
Chieveley,  and  up  to  and  including  the  half-year  ending  the  26th 
of  May,  1885,  had  paid  to  the  plaintiff  the  annual  pension  of 
4002.  by  half-yearly  payments  of  200Z.  less  income  tax. 

By  an  Order  in  Council  of  the  28th  of  December,  1882,  a  portion 
of  the  parish  of  Chieveley  was  formed  into  a  district  chapeliy, 
and  the  revenues  of  the  district  chapehy  have  been  paid  to  the 
minister  thereof  and  not  to  the  defendant,  who  has  ceased  to 
provide  for  the  services  and  offices  in  the  ehapelry.  No  provision 
was  made  by  the  Order  in  Council  for  chaigingupon  the  revenues 
of  the  district  ehapelry  any  part  of  the  plaintiffs  pension. 

By  reascm  of  the  abstraction  of  the  revenues  of  the  district 
ehapelry,  and  of  the  reduction  in  value  of  the  yearly  tithe  rent- 
charge  and  of  the  glebe  rents  through  agricultural  depression, 
the  revenues  of  the  benefice  of  Chieveley  have  fallen  in  value 
since  the  plaintiffs  resignation,  the  net  annual  value  for  the  year 
ending  the  26th  of  November,  1885  (exclusive  of  the  district 
ehapelry),  being  11052.  lis.  lid.,  while  its  net  annual  value, 
inclusive  of  the  district  ehapelry,  was  12007. 

The  question  for  the  opinion  of  the  Court  was  whether  the 
amount  of  pension  named  in  the  declaration  of  the  25th  of 
October,  1881,  was  still  payable  by  the  defendant  to  the  plaintiff, 
notwithstanding  the  diminution  in  value  of  the  revenues  of  the 
benefice,  owing  to  the  formation  of  the  district  ehapelry  and  to 
agricultural  depression. 

The  Court  held  that  the  burden  of  proof  lay  on  the  defendant, 
and  called  on 
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ArthiM^  Gharlesy  Q.C.,  and  Bargrave  Deane^  for  the  defendant.       1886 
The  amonnt  of  pension  fixed  by  the  bishop's  declaration  is  not    bobinson 
fixed  for  the  life  of  the  retiring  incumbent.    Inasmuch  as  the      jy^^ 
pension  is  a  charge  on  the  benefice,  and  the  spiritual  duties  must 
be  discharged,  the  obvious  intention  of  the  proviso  in  s.  8  is 
to  prerent  the  pension  from  eating  up  the  whole  of  the  revenues 
by  fixing  it  at  one-third  of  the  net  annual  value,  which  means  the 
annual  value  from  year  to  year.    The  legislature  has  not  said 
that  the  sum  fixed  by  the  comndssioners  is  to  be  paid  irrespective 
of  the  value  of  the  benefice  from  year  to  year,  that  being  an 
amount  which  may  fluctuate  very  considerably  from  causes  out 
of  the  control  of  the  parties.    The  value  of  the  benefice  has  been 
reduced  not  only  by  agricultural  depression  but  also  by  the 
erection  of  the  new  district  chapelry. 

[Bay,  J.  That  was  done  with  the  consent  of  the  defendant, 
and  cannot  affect  the  amount  of  the  pension  payable  to  a  previous 
incumbent.] 

Asqu/Uh,  for  the  plaintiff,  was  not  called  upon. 

Dat,  J.  I  have  no  doubt  in  this  case,  and,  in  my  opinion,  it 
is  clear  that  the  plaintiff  is  entitled  to  a  pension  of  4002.  per 
annum.  As  the  result  of  their  inquiry,  the  commissioners  speci- 
fied that  sum  as  the  amount  that  ought  to  be  allowed  to  the 
retiring  incumbent,  and  in  doing  so  they  observed  the  provisions 
of  &  8  of  the  Aety  by  which  the  amount  of  the  pensiou  is  limited 
to  one-third  of  the  annual  value  of  the  benefice.  In  assessing 
the  pension  at  that  amount  they  had  regard  to  the  annual  value, 
and  their  decision  was  that  a  sum  of  400Z.  a  year  was  not  in 
excess  ef  one-third  of  that  value.  The  obvious  meaning  of  the 
proviso  in  the  section  is  that  there  is  to  be  a  limitation  on  the 
discretion  of  the  commissioners  as  to  the  amount  to  be  awarded, 
which  is  not  to  exceed  one-third  of  the  annual  value  of  the  bene- 
fice at  the  time  when  their  award  is  made.  The  declaration  of 
the  bishop  was  duly  made,  and  by  s.  9  it  is  provided  that  that 
document  shall  be  the  title  deed  of  the  retiring  incumbent  to 
the  pension  "  assigned  therein  to  him ;"  while  s.  10  provides  that 
the  pension  ''so  allowed"  shall  be  a  charge  on  the  revenues  of 
the  benefice.    In  the  present  case  the  sum  of  400Z.  a  year  was 
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1886        the  pension  assigned  to  the  plaintiff  in  the  bishop's  declaration, 
BoBiNBON    and  that  is  the  amount  of  pension  which  under  s.  10  is  not  only 
Dand       ^  charge,  but  is  "  recoyerable  at  law  or  in  equity  from  the 
incumbent  of  the  benefice." 

Wills,  J.    I  am  of  the  same  opinion.    Whatever  weight,  if 

any,  might  be  attached  to  an  argument  founded  on  the  diminn- 

tion  of  the  annual  value  of  the  living  owing  to  agricultuial 

depression,  it  is  impossible  for  the  defendant  to  found  an  arga- 

ment  on  the  arrangement  by  which,  with  his  own  consent,  both 

his  own  duties  and  his  income  were  diminished  by  the  foundation 

of  the  district  chapebry. 

JudffmerUfar  theplaifUif. 

Solicitors  for  plaintiff:  Robinson,  Preston,  &  Stow. 
Solicitors  for  defendant :  Park  Ndson,  Morgan  &  OemmeU. 

W.J.B. 


May  27,  28.  [IN  THE  COURT  OP  APPEAL.] 


THE  HIGHWAY  BOARD  FOR  THE  DISTRICT  OF  LOUGHBOROUGH, 
LEICESTER,  Appbllaots;  CURZON,  Respondbnt. 

Highway — Summary  Proceeding  far  nan-repaif^^Hightoay  District — Adwimon 
<if  Liability  by  Wayxoarden — Special  Case  und^  Summary  Jurisdiaion 
Actf  1S79— Bight  of  Appeal  from  Judgment  of  Divisional  Couri—S  &  6 
Wm.  4,  c.  60,  M.  94,  96—25  <fe  26  VuA.  c.  61,  ».  18-41  cfe  42  FtW.  c  77, 
M.  3,  6,  7,  X^—Judioature  Act,  1873  (36  &  37  Vid.  c  66),  ».  47. 

When  proceedings  are  taken  before  justices,  under  s.  18  of  the  Act  25  &  26 
Vict.  c.  61,  for  the  non-repair  of  a  highway  in  a  parish  forming  part  of  a  high- 
way district,  a  bonft  fide  admission  by  the  waywarden  of  the  parish  that  the 
road  is  a  highway  which  the  parish  is  bound  to  repair,  is  binding  on  the  high- 
way board,  and  it  is  not  competent  for  them,  after  such  an  admission,  to  deny 
these  facts  so  as  to  oust  the  jurisdiction  of  the  justices. 

Judgment  of  Queen's  Bench  Division  (16  Q.  B.  D.  566)  affirmed. 

An  appeal  lies  to  the  Court  of  Appeal  from  the  judgment  of  a  Divisional 
Court  upon  a  special  case  stated  under  s.  33  of  the  Summary  Jurisdiction  Act, 
1879,  in  proceedings  before  justices  for  the  non-repur  of  a  highway,  the  judg- 
ment not  being  "  a  judgment  in  any  criminal  cause  or  matter  "  within  s.  47  of 
the  Judicature  Act,  1873. 

Appeal  from  the  decision  of  a  Divisional  Court  (16  Q.  B.  D. 
565),  upon  a  special  case  under  s.  33  of  the  Summary  Jurisdiction 
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Act,  1879,  by  way  of  appeal  against  an  order  of  two  justices  for 
Leicester,  adjudging  that  a  highway  in  the  parish  of  Lockington, 
Leicester,  was  out  of  repair,  and  that  the  appellants,  the  highway 
board,  were  chargeable  with  the  repair  of  it. 

Summonses  had  been  issued  under  s.  18  of  the  Act  25  &  26 
Vict.  c.  61,  upon  the  information  of  N.  C.  Curzon,  the  respondent, 
against  the  appellants  and  against  the  waywarden  of  Lockington 
(a  parish  within  the  district  of  the  board),  alleging  that  a  high- 
way in  Lockington  was  out  of  repair,  and  that  the  appellants, 
being  liable  to  repair  it,  had  neglected  to  do  so. 

Upon  the  hearing  before  the  justices  the  waywarden  admitted 
that  the  road  was  a  highway  for  all  purposes,  and  that  the  parish 
was  liable  to  repair  it.  The  justices  heard  evidence  to  satisfy 
themselyes  that  the  admissions  made  by  the  waywarden  were 
made  bona  fide,  and  after  viewing  the  road  they  made  an  order 
on  the  appellants  for  the  repair  of  it. 

The  appellants  disputed  that  the  road  was  a  highway,  and 
denied  the  jurisdiction  of  the  justices,  and  the  principal  question 
was  whether,  since  the  Act  41  &  42  Vict.  c.  77,  the  admission  by 
the  waywarden  that  the  road  was  a  highway  which  the  parish  was 
liable  to  repair,  was  conclusive,  or  whether  it  was  competent  to 
the  appellants,  the  highway  board,  notwithstanding  his  admission, 
to  deny  those  facts,  and  so  oust  the  jurisdiction  of  the  justices. 

The  Divisional  Court  (Huddleston,  B.,  and  Wills,  J.),  held  that 
the  admission  was  binding  on  the  appellants. 

Jdf^  Q.C.,  and  Silh,  for  the  appellants. 

Shiresa  Willy  Q.C.y  for  the  respondent.  There  is  a  preliminary 
objection  to  the  hearing  of  this  appeal ;  it  relates  to  a  "  criminal 
cause  or  matter"  within  the  meaning  of  the  Judicature  Act, 
1873,  8.  47 :  Beg.  v.  Whitchurch  (1) ;  Attomey-Oeneral  v.  Brad- 
laugh.  (2)  The  liability  created  by  the  order  is  purely  of  a 
criminal  nature ;  it  is  not  like  an  assault,  which  creates  a  liability 
of  both  a  civil  and  a  criminal  nature,  and  admits  of  both  a  civil 
and  a  criminal  remedy.  It  may  be  admitted  that  the  highway 
board  could  not  be  indicted  for  disobedience  to  the  order  of  the 
justices ;  but  the  inhabitants  of  the  parish  would  be  liable. 

(1)  7  Q.  B.  D.  534;  (2)  14  Q.  B.  D.  667,  at  p.  693. 
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1886  ddfi  Q.€.y  and  SOU,  for  the  appellants,  were  not  called  npon  to 

argue. 

Lord  Hersohell,  L.C.  I  think  that  the  order  of  the  justices 
is  not  "a  judgment  in  a  criminal  cause  or  matter ;"  disobedience 
to  the  order  does  not  result  in  either  fine  or  imprisonment.  The 
only  ground  for  holding  that  the  order  is  made  in  a  proceeding 
of  a  criminal  nature  is  that,  if  the  road  remains  out  of  repair,  the 
inhabitants  of  the  parish  may  be  indicted ;  but  that  ground  is 
insufficient,  as  the  highway  board  itself  could  not  be  indicted. 

LoBD  EsHER,  M.E.,  and  Fry;  L.  J.,  concurred. 

Jdff  Q.C.f  and  SHIb,  for  the  appellants.  It  is  not  disputed  that 
up  to  the  year  1878  the  waywarden  was  the  proper  person  to 
admit  liability  on  behalf  of.  his  parish.  But  it  is  contended  that 
8. 18  of  the  Highway  Act,  1862,  is  impliedly  repealed  by  a  10 
of  the  Highways  and  Locomotiyes  (Amendment)  Act,  1878.  The 
two  enactments  are  so  inconsistent  that  they  cannot  stand 
together.  Under  the  earli^  Act  the  court  of  petty  sessions  was 
to  have  jurisdiction;  under  the  later  the  court  of  quarter  sessions. 
Under  the  Act  of  1862  (25  &  26  Viet.  c.  61),  when  eaoh  parish 
was  a  repairing  unit  or  area,  it  was  reasonable  that  the  admission 
of  the  waywarden  of  a  parish,  that  the  parish  was  liable  to  repair, 
should  be  binding  on  that  parish,  because  the  result  of  the 
admission  was  only  to  throw  the  cost  of  repairing  on  the  parish 
which  he  represented.  Under  the  Act  of  1878  the  contributions 
of  the  parishes  which  constitute  the  district  of  the  highway 
board  go  into  a  common  fund,  so  that  the  admission  of  the 
waywarden,  if  it  is  binding  on  the  board,  will  operate  to  throw 
the  cost  of  r^airing  on  the  whole  district.  The  way  waaden  is 
chosen  by  the  parish  which  he  represents ;  the  othw  parishes  of 
the  district  hare  no  voice  in  his  election,  and  it  would  be 
unreasonable  that  they  should  be  bound  by  his  admission. 

The  mode  of  procedure  provided  by  s.  10  of  the  Act  of  1878  is 
inconsistent  with  that  which  is  prescribed  by  s.  18  of  the  Act  of 
1862,  and  at  any  rate  it  would  be  very  inconvenient  that  iheie 
should  be  two  concurrent  modes  of  procedure  before  different 
tribunals.    Sect  18  is  impliedly  repealed  by  the  Act  of  1878. 
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It  would  be  unjust  that  the  inhabitfoitS'  of  the  parish  should  be 
indicted  for  that  which  is  the  default  of  the  highway  board. 
Under  the  Act  of  1862  each  parish  had  to  provide  the  funds  for 
repairing  its  own  highways. 

Again,  under  the  Act  of  1878,  the  funds  out  of  which  the  cost 
of  repairs  comes  are  the  funds  of  the  board,  so  that  the  issue 
whether  the  board  are  liable,  to  repair  a  road,  raises  a,  question 
of  property  in  which  the  board,  as  distinguished  from  the 
particular  parish,  are  interested.  That  such  a  question  should 
be  decided ,  by  justices  wotild  be  contrary  to  the  ordinary 
common  law  rule  that  justices  caimot  decide  a  disputed  question 
of  title  to  property,.    In  such  a  case  their  jurisdiction  is  ousted* 

8hire$$  WiU,  Q.(7.,  for,  the  respo;adent,  was  not  Jiiear(i    . 
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LoBD  HsBSCHSLL,  L.C.    I  ftm  of  opinion  that,  the  judgoiiont 

of  the  Divisional  Court  must  be  afiSrmed.    The  question  i^ 

whether  it  was  competent  to  the  justices  to  make  the  order  which 

they  made,  and  this  depends  on  whether  s.  18  of  the  Act  of  1862 

is  still  m  force,  or  whether  it  has  been  repealed  by  implication, 

or  made  impossible  of  operation,  by  the  Act  of  1878.    It  is  said 

that,  although  by  the  Act  of  1862,  a  highway  board  was  con- 

stitnted,  whose  duty  it  was,  under  s..  17,  to  maintain  in  good 

repair  the  highways  within  their  district,  yet  that  the  burden  of 

repairing  the  highways  in  each  parish. still  in  fact  rested  on  the 

pariah  which  at  common  law  was  bound  to  repair  them;  that, 

though  the  repairs  were  effected  by  the  board  and  the  money 

expended  by  them,  yet  they  had  to  raise  from  each  parish,  the 

expenses  of  repairing  the  highways  of  that  parish.    It. is  said 

farther  that,  under  that  state  of  the  law,  it  was  reasonable  that 

the  admission  of  the  waywarden  of  a  ^  parish,  who  was  the  repre- 

eentative  of  the  parish,,  that  a  road  was  a  highway  which  the 

parish  was  bound  to  repair,  should  conclude  the  liability  of  the 

parish  to  repair  it,  because  he  had  a  peculiar  knowledge  of  the 

localityi  and  would  not  be  likely  to  admit  a  liability  of  his  own 

parish  which  did  not  in  fact  exist.    But  the  Act  of  1878  it  is 

Argued  has  made  a  very  material  alteration,,  because,  by  s.  7  all 

the  expenses  incurred  by  any  highway  board  in  maintaining 

and  keeping  in  repair  the  highways  of  each  parish  within  their 
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1886  district,  are  to  be  deemed  to  have  been  incurred  for  the  common 
lx)UGH-  benefit  of  the  seyeral  .parishes  within  their  district,  and  to  be 
ml^AY  charged  on  the  district  fund.  It  is  truly  said  that  the  efTect  of 
BoABD  that  Act  is  to  take  away  from  each  parish  its  liability  for  the 
GuBzoN.  expenses  of  repairing  its  own  highways,  and  to  cast  the  burden  of 
Lord  H^heii.  repairing  them  on  all  the  parishes  of  the  district  in  common,  each 
parish  contributing  to  the  common  fund  out  of  which  all  the 
highways  in  the  district  are  repaired.  It  is  urged  that  the  way- 
warden of  the  parish  now  stands  in  a  different  position  from  that 
in  which  he  formerly  stood,  for,  whereas  formerly  his  admiBsion 
affected  the  liability  of  his  own  parish  exclusively,  now  his  ad- 
mission would  cast  a  burden  more  or  less  on  all  the  parishes  of  the 
district.  That  is  perfectly  true,  and  it  is,  no  doubt,  a  matter  well 
deserving  the  attention  of  the  legislature.  But,  if  the  legislature 
have  left  the  old  mode  of  procedure  under  s.  18  stiU  subsisting, 
we  can  do  nothing  but  permit  the  law  to  take  its  course.  Now 
s.  18  is  not  in  terms  repealed  by  the  Act  of  1878,  though  other 
provisions  of  the  Act  of  1862  have  been  expressly  repealed  by  the 
Act  of  1878.  If  s.  18  has  not  been  expressly  repealed,  it  can  only 
have  been  repealed  by  implication,  and,  however  inconvenient  or 
unreasonable  we  may  think  it  that  it  should  continue  in  operation, 
it  would  be  impossible  to  hold  that  it  has  been  impliedly  repealed, 
unless  we  can  find  something  in  the  later  Act  which  cannot 
stand  with  it.  The  mere  fact  that  the  provisions  of  the  later  Act 
make  it  very  inconvenient  or  unreasonable  that  s.  18  of  the 
former  Act  should  remain  in  operation  is  not  a  sufScient  reason 
for  holding  that  it  has  been  repealed.  Is  there,  then,  anything 
which  makes  it  impossible  that  the  two  should  stand  together  ? 
I  am  unable  to  see  that  there  is,  though  I  am  fully  sensible  of 
the  force  of  the  arguments  of  Mr.  Jelf  and  Mr.  Sills.  I  can  see 
nothing  which  makes  it  impossible  to  work  s.  18  of  the  earlier 
Act,  or  to  pursue  all  its  provisions.  The  result,  no  doubt^  is  that 
there  may  be  two  concurrent  proceedings  before  different  tribunals, 
but  that  is  not  sufficient  to  shew  that  the  legislature  have  im- 
pliedly repealed  the  earlier  section.  It  is  argued  that  it  has 
become  impossible  to  work  s.  18,  because  the  parish  is  no  longer 
liable  to  repair  its  own  highways.  I  do  not  think  that  the  common 
law  as  to  the  liability  of  a  parish  to  repair  its  own  highways  has 
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been  changed.    The  true  effect  of  s.  7  of  the  Act  of  1878  is,  I       1886 
think,  that  each  of  the  parishes  in  the  district  remains  liable  for      Jjovqk" 
the  repair  of  its  own  highways,  and  it  is  by  reason  of  that  liability    ^l^^ 
that  the  parish  is  obliged  to  contribute  to  the  common  fund.      Boabd 
Sect.  7  only  provides  a  new  mode  by  which  the  liability  of  each      cubzon. 
parish  is  to  be  discharged.    Instead  of  there  being  a  separate  Lord^^heii. 
fund  and  separate  accounts  for  each  parish,  each  of  the  parishes        ^'^' 
contributes  to  a  common  fund,  which  is  to  be  expended  in  repair- 
ing all  the  highways  within  the  district.    It  seems  to  me  that 
the  draftsman  of  the  Act*  of  1878  had  not  present  to  his  mind 
the  exact  state  of  the  law  at  the  time  when  that  Act  was  intro- 
duced, and  I  am  fully  alive  to  the  inconveniences  which  may 
arise.     But  we  should  be  going  far  beyond  our  functions  as 
judges,  if  we  were  to  attempt  to  set  those  inconveniences  right. 
The  remedy  must  be  foimd  in  an  application  to  the  legislature, 
not  to  this  Court. 

LoBD  EsHEB,  M.B.  There  are  certain  simple  rules  as  to  the 
construction  of  statutes  upon  which  the  Courts  have  acted  for 
hundreds  of  years,  and  we  must  follow  these  recognised  rules. 
It  is  admitted  that,  unless  s.  18  of  the  Act  of  1862  has  been 
repealed  by  the  Act  of  1878,  the  application  was  properly  made, 
and  that  everything  has  been  done  in  strict  accordance  with  the 
provisions  of  s.  18.  It  must  be  shewn,  therefore,  that  s.  18  has 
been  repealed,  or  that  some  part  of  it  has  been  repealed.  It  has 
not,  nor  has  any  part  of  it,  been  in  terms  repealed,  and,  according 
to  the  recognised  rule  of  construction,  it  cannot  be  held  to  have 
been  repealed  by  implication,  unless  the  steps  which  are  to  be 
taken  under  the  Act  of  1878  are  wholly  inconsistent  with  the 
provisions  of  s.  18,  The  argument  has  been,  not  that  the  pro- 
visions of  the  two  Acts  are  inconsistent,  but  that  something 
unreasonable  and  unjust  would  result  from  applying  the  provi- 
sions of  s.  18  to  the  existing  state  of  the  law.  If  that  were  so,  it 
would  not  be  a  ground  for  holding  that  s.  18  has  been  repealed. 
But  I  doubt  whether  any  of  the  points  which  have  been  taken 
are  tenable.  It  is  said  that  the  parish  is  no  longer  liable  to  re- 
pair its  highways,  and  the  person  who  makes  the  admission  of 
liability  will  be  throwing  a  burden  on  other  parishes  which  he 
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1886  does  not  represent.  I  do  not  agree  that  the  parish  is  no  longer 
LoxTQB-  liable.  It  is  liable  to  the  public,  who  are  entitled  to  have  the 
ma^^  public  highways  kept  in  proper  order,  and  members  of  the  public 
iBoABD  are  entitled  to  look  to  the  parish  to  do  this.  There  is  nothing 
GuBzoK.  to  shew  that  the  parish  is  not  still  liable  to  indictment  for  the 
Lord&^«M.B.  uon-repair  of  the  highways  in  the  parish.  Is  there  anything  to 
shew  that  the  pariah  is  not  liable  to  pay  the  expense  of  the  re- 
pairs? It  is  still  liable,  though  in  a  different  way;  it  is  liable 
to  contribute  to  the  common  fund  of  the  district.  The  parish  in 
which  the  road  is  situate  has  in  the  result  to  pay  for  the  repair 
of  that  partidular  road,  though  it  has  not  to  pay  the  whole  of  the 
expense  at  that  time.  What  is  the  procedure?  The  parish 
which  is  liable  to  repair  its  own  highways  is  to  elect  its  own 
waywarden.  Under  the  Act  of  1878  he  has  no  interest  in  the 
repair  of  the  roads,  but  a  public  duty  is  imposed  on  him  from 
which  he  cannot  derive  any  personal  benefit.  What  is  there  un- 
reasonable in  the  legislature  trusting  him  to  perform  this  public 
duty  fairly  ?  In  the  present  case  the  justices  have  inquired  into 
the-  bona  fides  of  the  waywarden,  and  have  found  that  he  made 
the  admission  bona  fide.  The  legislature  have  taken  every  pre- 
caution by  appointing  a  disinterested  person  who  has  special 
knowledge  to  perform  this  public  duty*  If  he  is  likely  to  per- 
form the^duiy  bona  fide  why  should  not  the  legislature .  trust 
him  ?  He  i^  the  man  who  is  most  likely  to  know  whether  a  road 
is  a  highway  which  his  own  parish  is  liable  to  repair.  If  he 
makes  an  admission  wrongly  his  own  parish  will  have  to  pay  for 
his  mistake,  and  their  remedy  will  be  not  to  elect  him  again  at 
the  next  election^  I  can  see  nothing  unreasonable  in  the  pro- 
visions of  8. 18  as  applied  to  the  existing  state  of  the  law,  and, 
even  if  J  could,  it  would  not  alter  my  opinion  that  s.  18  has  not 
been  repealed  by  implication. 

Fby,  L.J.  .  I  am  entirely  of  the  same  opinion.  The  short 
question  is,  whether  s.  18  of  the  Act  of  1862  has  been  repealed 
by  implication  by  the  Act  of  1878.  The  repeal  of  a  statute  by 
implication  is  not  an  easy  thing  to  establish ;  it  can  only  be  done 
when  the  provisions  of  the  earlier  statute  are  plainly  inconsistent 
with  those  of  the  later. 
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Aftec  ike  Act  of  1862  was  pa^ed  there  were  two  modes  of  pn)*- 
cedme  fer  ^iforcing  the  repair  of  a  highway,  one  at  common 
law  by  indictment,  and  the  other  under  s.  18  of  the  Act.  Sect  10 
of  the  Act  of  1878  has  provided  another  and  a  new  mode  of  pro- 
cedure. But  it  is  plain  that,  when  the  legislature  give  a  new 
remedy  for  an  existing  right,  the  old  remedy  is  not  taken  away, 
nnless  the  legislature  have  expressly  said  so,  or  unless  the  new 
remedy  is  inconsistent  with  the  old  one.  All  that  can  be  said  in 
the  present  case  is,' that  the  new  remedy  would  be  concurrent 
with  the  old  one,  and  that  this  would  be  inconvenient ;  it  is  im- 
possible on  thb  ground  to  say  that  there  is  any  inconsistency 
between  the  two.    The  appeal  must,  therefore,  faiL 

Appeal  dismiisecl. 

Solicitors  for  appellants :  Fields  Boscoe  &  Co.,  for  Deane  & 
Hands,  Loughhorotigh. 

Solicitors  for  respondents:  Crowders  &  Vizard,  for  Owston, 
IHeJcinson  dt  Simpson,  Leicester. 

W.  L.  d 
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[IN  THE  COURT  OP  APPEAL.] 
In  be  McHENRY. 

Banhrnjpicy — Appeal — Security  for  Costs— Increasing  Amount  qf  Deposit — 
"  Special  Circumstances  " — Bankruptcy  Rules,  1870,  r.  145 — Bankruptcy 
Bules,  1883,  r.  113— /?wZc«  of  Supreme  Court,  1883,  Order  LVIIL,  r.  15. 

The  deposit  paid  \>y  a  bankrupt  on  entering  a  bankruptcy  appeal  was 
ordered  to  be  increased,  on  tbe  ground'  that  he  had  been  already  engaged  in 
protracted  and  uniformly  unsueceesful  litigation  with  the  respondents  respect- 
ing the  matters  in  question^ 

Obioinal  motions^  asking  that  the  deposit  paid  by  a  bankrupt 
upon  entering  an  appeal  from  an  order  of  Mr.  Begistrar  Hazlitt 
might  be  increased. 

On  the  2nd  of  June,  1886^  a  motion  was  made  by  the  bankrupt 
before  the  registrar,  asking  that  the  registrar's  decision^  sitting 
as  chairman  of  the  first  meeting  of  the  creditors,  whereby  he 
admitted  a  proof  tendered  by  the  New  York,  Lake  Erie,  and 
Western  Bailroad  Company ;  a  proof  tendered  by  H.  L.  Bidchoff- 
sheim ;  and  a  proof  tendered  by  the  Credit  Company,  might  be 


June  5, 
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1886  rescinded  or  yaried,  and  a  new  first  meeting  might  be  diieoted 
iifBB  to  be  summoned.  The  application  was  opposed  by  counsel  on 
MoHsNBT.  i)ehalf  of  each  of  the  creditors  named^  and  also  by  counsel  on 
behalf  of  the  trustees  of  the  property  and  effects  of  the  bankrupt^ 
who  had  been  appointed  in  the  bankruptcy.  The  registrar  dis- 
missed the  motion,  and  ordered  that  the  bankrupt  should  pay  the 
costs  of  the  respondents  respectively  of  and  occasioned  by  the 
application. 

The  bankrupt  gave  notice  of  appeal,  and  on  entering  the 
appeal  he  paid  the  ordinary  deposit  of  201.,  as  required  by 
rule  145  of  the  Bankruptcy  Bules,  1870,  and  rule  113  of  the 
Bankruptcy  Bules,  1883. 

Each  of  the  three  creditors  and  the  trustees  gave  a  separate 
notice  of  motion  for  an  increase  of  the  deposit. 

The  adjudication  of  bankruptcy  had  been  made  in  the  course 
of  liquidation  proceedings  instituted  by  the  bankrupt  in  1879 
under  the  Bankruptcy  Act,  1869,  tmder  the  power  given  to 
the  Court  by  s.  126  of  that  Act.  The  bankrupt  had  been  engaged 
in  protracted  litigation  with  the  three  creditors  as  to  the  debts 
due  from  him  to  them  respectively,  and  had  been  uniformly 
unsuccessful. 

Pollard,  for  Bischofisheim.  A  single  deposit  of  201.  is  not 
sufficient.  Each  of  the  respondents  has  a  different  case,  and  the 
registrar  allowed  each  of  them  separate  costs.  If  this  case  is 
governed  by  the  rules  of  1870,  the  Court  has  power  to  order  the 
deposit  to  be  increased :  Ex  parte  Isaacs  (1) ;  and,  if  the  rules  of 
1883  apply,  rule  113  gives  an  express  power  to  increase  the 
deposit.  At  any  rate,  under  rule  15  of  the  Bules  of  the  Supreme 
Court,  1883,  the  Court  has  power  tmder  special  circumstances  to 
require  security  to  be  given  for  the  costs  of  any  appeal  The 
fact  that  the  appellant  is  a  bankrupt,  and  that  he  has  no  estate, 
is  a  "  special  circumstance  "  within  rule  15. 

Sidney  Wool/,  for  the  Erie  Company. 

Dauney,  for  the  Credit  Company.  The  protracted  litigation  in 
which  the  bankrupt  has  been  engaged  with  the  respondents 
without  success  is  a  **  special  circumstance  "  within  the  rule. 

(1)  9  Ch.  D.  271. 


VOL.  XYIL  QUEEN*S  BENCH  DIVISION.  353 

WindoWf  Q.C.f  for  the  trustees.  1886 

Cooper  WiUis,  Q.O.,  and  Herbert  Beed,  for  the  bankrupt.    The       ikbb 

same  principle  of  law  applies  to  the  cases  of  all  the  four  respon-    MoHbnby. 

dents.     There  are  no  special  circumstances.      The  questions 

which  have  been  decided  in  the  previous  litigation  will  not  be 

raised  again. 

LoBD  EsHEBy  M.B.  Without  deciding  whether  the  mere  fact 
of  bankruptcy  would  be  a  **  special  circumstance  *'  in  a  case  in 
which  the  bankrupt  himself  is  the  appellant,  I  think  that  there  are 
other  ^special  circumstances"  in  the  present  case  which  justify 
ns  in  requiring  further  security  to  be  given  for  the  costs  of  this 
appeal — I  mean  the  protracted  litigation — always  unsuccessful 
and  always  troublesome  and  expensive — in  which  the  bankrupt 
has  been  engaged  with  the  respondents.  He  must  deposit  1007. 
in  court  in  addition  to  the  20Z.  which  he  has  already  paid.  We 
reserve  the  question  how  the  deposit  is  to  be  apportioned  among 
the  respondents. 

BowEN,  L.  J.,  and  Fby,  L. J.,  concurred. 

Solicitors  for  applicants:  Freshfidds  <&  Williams;  Munns  & 
Longden ;  Edwin  Andrew. 

Solicitors  for  bankrupt :  G.  8.  db  H,  Brandon. 

W.  L.  C. 
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June  11. 


HOULDER  BROTHERS  &  CO.  v.  THE  MERCHANTS  MARINE 
INSURANCE  COMPANY,  LIMITED. 

Insurance  {Marine) — Risk  of  Craft  till  Goods  landed — Transhipment  from 
Lighters  into  export  Vessel, 

A  policy  of  insurance  on  goods  which  includes  "  all  risk  of  craft  untC  the 
goods  are  discharged  and  safely  knded "  does  not  cover  the  risk  to  the  goods 
while  waiting  on  lighters  at  the  port  of  delivery  fto  transhipment  into  an  etport 
vesseL 

Tms  was  an  action  bronght  on  a  policy  of  marine  insurance 
subscribed  by  the  defendants  on  rails  shipped  on  board  the 
steamship  KirTcstally  *^  at  and  from  Hull  to  London,  including  all 
risk  of  craft,  until  the  goods  are'  discharged  and  safely  landed.** 

The  case  was  tried  before  Field,  J.,  without  a  jury,  when  it 
appeared  that  the  rails  arrived  in  London,  and  were  discharged 
into  lighters  with  the  intention  not  of  landing  them,  but  of 
loading  them  into  other  ships  for  exportation  to  Sydney.  Before 
they  were  so  loaded  a  gale  sunk  some  of  the  lighters. 

This  action  was  brought  for  salvage  and  average  expenses. 
The  trial  resulted  in  a  verdict  for  the  defendants.  The  plaintiffs 
appealed. 

May  11.  jB^ti,  Q.(7.,  and  Hollams^  for  the  plaintiffs.  It  wa 
shewn  at  the  trial  that  almost  all  rails  sent  coastwise  to  London 
are  reshipped  for  export  without  being  landed.  Consequently 
the  terminus  ad  quem  which  the  parties  contemplated  was  the 
export  ship.  There  cannot  be  said  to  have  been  any  deviation, 
for  there  was  nothing  unreasonable  in  the  delay,  and  no  time  was 
lost:  Samuel  v.  Boycd  Eocchange  Asswance  Co.  (1),  Pearson  v. 
Commercial  Union  Asswranee  Co.  (2) 

Cohen^  Q.O.y  and  /.  Gorell  Barnes,  for  the  defendants.  The 
word  "  landed  "  must  be  taken  in  its  ordinary  and  natural  mean- 
ing unless  there  is  some  custom  which  controls  the  interpretation. 
No  such  custom  was  proved.  When  the  goods  were  put  into  the 
lighters  to  be  carried  to  the  export  ship  instead  of  being  landed 
(1)  8  B.  &  C.  119.  (2)  1  App.  Cas.  498. 
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there  was  an  abandoDment  of  the  voyage  and  a  commencement       1886 
of  the  new  yoyage.    A  loss  occurring  after  this  would  be  coyered     Houmseb" 
by  a  policy,  which  included  risk  of  craft,  from  London  to  the  MBEiTHAin's 
port  of  destination,  and  was  not  within  the  terms  of  the  present  ^   Mabujb 
policy. 

B.  T.  Beidy  Q.C.,  in  reply. 

Cur.  adv.  vult 

June  11.  The  judgment  of  the  Court  (Lord  Esher,  M.B.,  and 
Bowen  and  Fry,  L.  JJ.)  was  read  by 

BowEN,  L.  J.  This  is  an  action  by  the  shipper  of  a  cargo  of 
iron  rails  against  the  underwriters  of  a  policy  on  the  goods  from 
Hull  to  London,  including  all  risk  of  craft  The  ship  arrived 
safely  in  the  port  of  London,  but  the  rails  instead  of  being 
landed  were  placed  in  lighters  for  transhipment  in  dock  to  an 
export  vessel,  and  during  the  process  of  transhipment  in  the 
dock,  which  process  was  lengthened  by  reason  of  the  export  ship 
not  being  ready  to  receive  the  rails,  a  portion  were  lost  by  the 
swamping  of  the  lighters.  Mr.  Justice  Field  held  that  the  under- 
writers were  discharged,  because  the  accident  happened  after  the 
expiration  of  a  reasonable  and  ordinary  period  from  the  time  at 
which  the  goods  had  been  placed  on  the  lighters  for  tranship- 
ment.   Against  this  judgment  the  plaintiffs  have  appealed. 

The  question  whether  a  reasonable  time  had  elapsed  after  the 
discharge  into  lighters  for  transhipment  does  not  arise  in  its 
simple  sense  if  the  risks  covered  by  the  policy  did  not  include 
the  risk  of  waiting  in  lighters  for  transhipment  into  an  export 
vessel,  and  our  opinion  is  that  such  was  in  fact  the  case,  and  that 
these  goods,  though  lost  upon  the  lighters,  were  not  lost  by  any 
of  the  perils  during  the  continuance  of  any  of  the  risks  covered 
by  the  policy. 

The  policy  in  question  includes  all  risk  of  craft  until  the  said 
goods  or  merchandise  be  discharged  and  **  safely  landed."  The 
risk  insured  against  is  the  risk  of  the  transit  upon  the  lighters 
which  have  in  the  ordinary  course  of  business  to  convey  the 
goods  to  the  shore.  The  nature  of  this  risk  can  be  perfectly 
appreciated  and  estimated  by  the  parties  to  the  contract.  Landing 
goods  means  putting  them  upon  the  land,  or  upon  that  which  by 
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1886        custom  of  the  port  is  its  equivalent.    In  the  present  case,  instead 

HouLDBB    of  placing  the  goods  on  lighters  to  carry  them  to  the  shore,  the 

Mkbotants  g^ds  were  placed  upon  lighters  which  were  to  take  them  to  an 

Mabikb      export  vessel  and  there  to  load  them  as  soon  as  she  was  ready  to 

receive  them.    Such  transhipment,  however  usual  in  the  trade, 

is  not  the  same  thing  as  landing  the  goods  directly  and  inmie- 
diately  upon  the  quay.  A  lighter  which  has  to  land  its  cargo 
has  only  to  make  for  the  quay  and  to  wait  its  turn  in  accordance 
with  the  usages  of  the  port.  A  lighter  which  is  intended  to 
tranship  the  goods  to  another  ship  may  have  to  wait  for  its  arrival 
and  tiU  it  is  ready  to  take  the  cargo,  and  may^  thus  be  subject 
to  additional  risks  of  exposure  to  the  weather  and  of  collision 
with  other  vessels  or  barges  in  the  dock.  In  the  smaller  London 
docks  lighters  may  be  comparatively  safe,  but  in  the  larger  docks 
they  are  often  swamped  by  the  wind  and  by  the  waters :  and  yet 
might  be  obliged  to  wait  days  or  possibly  weeks  for  the  arrival  of 
the  export  vessel  to  which  the  goods  were  consigned.  Cargo 
discharged  upon  lighters  for  transhipment  to  an  export  vessel  is 
accordingly  exposed  to  a  peril  which  is  not  the  same  as  that 
which  it  encounters  if  discharged  upon  lighters  to  take  it  to  the 
shore  at  once.  It  is  perfectly  true  that  by  taking  delivery 
short  of  the  shore  the  consignee  determines  the  risk  insured. 
But  this  is  not  because  in  such  a  case  the  risk  is  terminated  by 
an  actual  landing,  but  because  the  consignee  waives  the  landing 
and  himself  terminates  the  risk  instead  by  taking  delivery  short 
of  the  land.  Nobody,  in  commercial  or  business  language,  can 
say  that  goods  are  landed  which  are  transhipped  without  landing, 
or  that  goods  which  are  placed  in  lighters  for  transhipment  are 
placed  in  lighters  to  be  landed.  It  was  no  doubt  proved  con- 
clusively at  the  trial  that  steel  rails  which  are  consigned  by 
coasting  vessels  to  London  are  most  commonly  transhipped  into 
export  vessels  at  London  without  being  landed,  and  under- 
writers no  doubt  must  be  taken  to  be  familiar  with  the  ordinary 
incidents  of  the  trade  and  of  the  transit  of  the  goods  insured. 
But  this  falls  short  of  proving  that  by  any  custom  transhipment 
is  equivalent  to  landing. 

We  were  told  that  it  is  unusual  in  such  cases  to  make  the 
policy  in  any  other  form  than  that  in  which  it  was  made.    If 
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this  be  true,  it  only  follows  that  it  is  usual  in  these  cases  not  to       1886 

insure  the  risk  which  has  really  to  be  run.     Policies  which     Houldbb 

provide  for  transhipment  are  perfectly  familiar  to  all  commercial    merchants 

lawyers,  and  if  those  who  consign  steel  rails  to  London  are  in  the  ^   Marinb 

.  .  .  IksubanceCo. 

habit  of  transacting  their  business  by  means  of  policies  which  do 

not  contain  the  appropriate  and  proper  clause,  the  shippers,  if  a 

loss  happens  outside  of  the  risk  against  which  they  are  insured, 

must  take  the  consequences  of  not  having  protected  themselves 

by  the  proper  contract  of  insurance.    The  goods  here  have  been 

lost^  but  by  an  accident  not  covered  by  the  policy ;  and  on  this 

ground  we  can  only  come  to  the  conclusion  that  the  plaintiffs' 

appeal  fails,  and  that  the  action  must  be  dismissed  with  costs. 

Appeal  dismissed. 

Solicitors  for  plaintiffs :  Hollams,  Son,  iSt  Coward, 
Solicitors  for  defendants :   WaltonSy  Bubb,  &  Johnson. 

A.  M. 


[IN  THE  COURT  OF  APPEAL.]  May  21. 

Ex  PABTK  GRIMWADE.    In  ek  TENNENT. 

bankruptcy  —  Bankruptcy  Notice — ^* Final  Judgment^  —  ** Balance  Order ^ 
against  Contributory  in  Winding-up  of  a  Company — Bankruptcy  Act,  1883 
(46  <fc  47  Vict.  c.  52),  s.  4,  suh-s.  1  (^). 

A  "balance  order  *'  in  respect  of  calls  made  on  a  contributory  in  the  winding- 
up  of  a  company  is  not  a  "final  judgment"  within  the  meaning  of  sub-s.  1  (g) 
of  8.  4  of  the  Bankruptcy  Act,  1883,  and  a  bankruptcy  notice  cannot  be  issued 
in  respect  of  such  an  order. 

Ex  parte  Whinney  (13  Q.  B.  D.  476)  followed. 

Appeal  firom  an  order  made  by  Mr.  Registrar  Finlay  Enighty 
setting  aside  a  bankruptcy  notice  which  had  been  issued  by  W.  L. 
Grimwade  against  B.  B.  Tennent. 

Grimwade  was  the  official  liquidator  of  a  company  called 
Webb  &  Co.,  Limited,  in  which  Tennent  was  a  shareholder,  and 
which  was  being  wound  up  under  the  Companies  Acts  in  the 
Chancery  Division.  Tennent  had  been  settled  on  the  list  of 
contributories,  and  a  ''  balance  order "  for  272Z.  lOs.  had  been 
made  against  him.  The  bankruptcy  notice  required  Tennent  to 
ToL.  XYIL  2  C  2 
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Grimwade 
In  BE 


pay  to  Grimwade^  the  official  liquidator  of  Wobb  &  Co.,  "  the  gum 
of  272Z.  IO8.9  claimed  by  him  as  such  official  Uqujdator  as  afore- 
said, as  being  the  amount  due  on  a  final  judgment  obtained  by 
him  against  you  in  the  Chambers  of  Mr.  Justice  Feaison,  in  the 
Chancery  Division  of  the  High  Court  of  Justice,  in  the  fu^oceed- 
ings.  to  wind  up  the  aforesaid  company,  and  dat^d  the  28th  of 
March,  1885,  in  respect  of  the  call  of  22.  per  share,  made  by  an 
order  in  the  said  proceedings  dated  the  8th  of  July,  1884,  on  the 
126  shares  for  which  you  were  settled  on  the  list  of  contributories 
of  the  said  company  as  a  member  of  the  said  company  in  your 
own  right,  with  interest  thereon  at  the  rate  of  5  per  cent,  per 
annum  from  the  26th  of  July,  1884,  to  the  date  hereof  whereon 
execution  has  not  been  stayed." 

The  registrar  set  aside  the  notice,  on  the  ground  that  Tennent 
had  a  counter-claim  or  set-off  for  a  larger  amount  against  the 
company. 

Gcrimwade  appealed. 

Herbert  Beed,  for  the  appellant.  An  objection  to  the  bank- 
ruptcy notice  will  be  taken  by  the  respondent,  which  was  not 
taken  before  the  registrar,  viz.,  that  the  order,  which  is  described 
in  the  notice  as  a  ^^  final  judgment,"  is  a  ^^  balance  order  "  upon  a 
contributory  in  the  winding-up  of  a  company^  and  that  such  an 
order  is  not  a  "  final  judgment "  within  the  meaning  of  sub-s.  1  (g) 
of  s.  4  of  the  Bankruptcy  Act,  1883.  In  Ex  parte  Whinney  (1) 
a  Divisional  Court  held  that  such  an  order  is  not  a  ^^  final  judg- 
ment." It  is  submitted  that  that  decision  was  wrong.  The  order 
is  as  final  in  its  nature  against  the  contributory  as  any  order  can 
be,  and  it  can  be  enforced  in  the  same  way  as  a  judgment  In 
Ex  parte  Moore  (2),  an  order  for  the  payment  of  costs  was  held  to 
be  a  '^  final  judgment."  K  the  appeal  is  disn^issed,  it  should  be 
dismissed  without  costs,  because  this  objection  was  not  takea 
before  the  registrar. 

J^.  Cwper  Willis^  for  the  debtor,  was  not  heard. . 


LoBD  EsHEB,  M.Ii.    I  think  the  registrar  ought  to  have  seen 
from  the  order  itself  that  it  was  not  a  '*  final  judgment,"  though 

(1)13Q.RD,476.  <2)UQ,RD,927. 
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it  is  so  described  in  the  bankruptcy  notice.  I  adhere  to  the  rale 
which  I  haye  often  stated,  that,  when  an  objection  is  patent  on 
the  £Bkoe.  of  an  order  or  document  which  is  brought  before  a  judge, 
he  is  bound  to  see  the  objection,  even  though  it  is  npt  taken  by 
counsel.    The  appeal  will  be  dismissed  with  costs.  , 

BowEN  and  Fby,  L. JJ.,  concurred. 


Sdlicitors  for  appellant :  Beall  &  Co. 
Solicitor  for  debtor :  William  Sweetland. 


W.  L.  a 


1886 


Ex  PARTE 
GBIMWADiir 

In  BB  r 

Tennbnt. 


[CROWN  CASE  RESERVED.] 

THE  QUEEN  v.  LATIMER. 

Criminal  Law — Unlawful  and  malicious  wounding — Malice — 24  &  25  VicU 
c.  100,  «.  20 — Blow  aimed  at  one  Person  cuxidentaUy  wounding  another. 

The  prisoner,  in  striking  at  a  man,  struck  and  wounded  a  woman  beside  him. 
At  the  trial  of  an  indictment  against  the  prisoner  imder  24  &  25  Vict.  c.  100, 
8.  20,  for  \mlawfully  and  maliciously  wounding  her  the  jury  found  that  the 
blow  was  unlawful  and  malicious  and  did  in  fact  wound  her,  but  that  the 
striking  of  her  was  purely  accidental,  and  not  such  a  consequence  of  the  blow 
as  the  prisoner  ought  to  have  expected.    The  prisoner  was  convicted : — 

Held  (distinguishing  Beg,  v.  PembHiton^  Law  Rep.  2  C.  C.  119),  that  the 
conviction  was  right. 

Case  stated  by  the  recorder  of  Devonport. 

The  prisoner  was  indicted  and  tried  for  unlawfully  und  mali- 
ciously wounding  Ellen  Bolston,  and  there  was  a  second  count 
charging  him  with  a  common  assault.  The  evidence  shewed 
that  the  prisoner,  who  was  a  soldier,  and  one  Thomas  Evan 
Chappie  quarrelled  in  a  public-house  kept  by  the  prosecutrix, 
and  the  prisoner  was  knocked  down  by  Chappie.  The  prisoner 
went  out  into  a  yard  at  the  back  of  the  house,  but  about  five 
minutes  afterwards  returned  and  passed  hastily  through  the  room 
in  which  Chappie  was  still  sitting.  The  prisoner  as  he  passed, 
having  in  his  hand  his  belt,  which  he  had  taken  off,  aimed  a  blow 
with  his  belt  at  Chappie  and  struck  him  slightly,  the  belt,  how-, 
ever,  bounded  off  and  struck  the  prosecutiiz:,  who  was  standing 

2  C  2  2 
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1886        talking  to  Chappie^  in  the  face,   cutting  her  face  open  and 
The  Quesn  wounding  her  severely. 
Latdieb.        ^®  recorder  left  these  questions  to  the  jury : — 

1.  Was  the  blow  struck  at  Chappie  in  self-defence  to  get 
through  the  room,  or  unlawfully  and  maliciously  ?  2.  Did  the 
blow  so  struck  in  fact  wound  Ellen  Rolston?  3.  Was  the 
striking  of  Ellen  Rolston  purely  accidental,  or  was  it  such  a  con- 
sequence as  the  prisoner  should  have  expected  to  follow  from  the 
blow  he  aimed  at  Chappie  ? 

The  jury  found :  1.  That  the  blow  was  unlawful  and  malicious. 
2.  That  the  blow  did  in  fact  wound  Ellen  Eolston.  3.  That  the 
striking  of  Ellen  Rolston  was  purely  accidental,  and  not  such  a 
consequence  of  the  blow  as  the  prisoner  ought  to  have  expected. 

Upon  these  findings  the  recorder  directed  a  verdict  of  guilty 
to  be  entered  on  the  first  count. 

The  question  was,  whether  upon  the  facts  and  findings  of  the 
jury  the  prisoner  was  rightly  convicted  of  the  offence  for  which 
he  was  indicted  ? 

H.  H.  8.  Crofty  for  the  prisoner.  On  the  findings  of  the  jury  the 
prisoner  cannot  be  convicted.  In  Beg.  v.  PemblUon  (1)  the  prisoner 
throwing  a  stone  at  some  persons  in  the  street  broke  a  window, 
the  jury  found  he  did  not  intend  to  break  it,  and  the  Court  held 
that  this  finding  negatived  the  existence  of  malice  either  actual 
or  constructive,  and  that  he  could  not  be  convicted  on  an  indict- 
ment under  24  &  25  Vict.  c.  97,  s.  51,  for  "  unlawfully  and 
maliciously  "  causing  the  damage  to  the  window.  Blackburn,  J., 
said  (2), ''  It  is  impossible  to  say  in  this  case  that  the  prisoner 
has  maliciously  done  an  act  which  he  did  not  intend  to  do." 
The  prisoner  did  not  intend  to  strike  the  prosecutrix,  and  the 
jury  have  found  that  the  injury  was  purely  accidentaL  There- 
fore there  was  no  mens  rea,  and  the  wounding  was  not  malicious. 

[Field,  J.  In  Bex  v.  Bvmi  (3)  the  prisoner  stabbing  at  one 
man  cut  and  wounded  another,  and  on  an  indictment  for  feloni- 
ously cutting  him  the  Court  held  that  general  malice  was  suffi- 
cient under  the  statute  without  particular  malice  towards  the 
person  cut] 

(1)  Law  Rep.  2  C.  U  119.         (2)  At  p.  122.  (3)  1  Moo.  C.  C.  93. 
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Beff.  V.  Hewlett  (1)  is  inconsistent  with  that  case.  1886 

[Lord  Esheb,  M.K.    The  indictment  in  Beg,  y.  Sewhtt  (1)  thbQuben 

was  for  wounding  with  intent.]  Latmeb. 
Mdsheimer,  for  the  prosecution,  was  not  called  on« 

LoBD  Coleridge,  C.J.  We  are  of  opinion  that  this  conriction 
must  be  sustained.  It  is  common  knowledge  that  a  man  who 
has  an  unlawful  and  malicious  intent  against  another,  and,  in 
attempting  to  carry  it  out,  injures  a  third  person,  is  guilty  of 
what  the  law  deems  malice  against  the  person  injured,  because 
the  offender  is  doing  an  unlawful  act,  and  has  that  which  the 
judges  call  general  malice,  and  that  is  enough.  Such  would  be 
the  case  if  the  matter  were  res  integra ;  but  it^is  not  so,  for  Bex 
Y.  Hunt  (2)  is  an  express  authority  on  the  point.  There  a  man 
intended  to  injure  A.,  and  said  so,  and,  in  the  course  of  doing  it, 
stabbed  the  wrong  man,  and  had  clearly  malice  in  fact,  but  no 
intention  of  injuring  the  man  who  was  stabbed.  He  intended  to 
do  an  unlawful  act,  and  in  course  of  doing  it  the  consequence 
was  that  somebody  was  injured.  But  the  words  of  the  statute 
under  which  the  prisoner  is  indicted  carry  the  case  against  him 
further  still,  because  24  &  25  Vict.  c.  100,  s.  18,  enacts  that 
"  whosoever  shall  unlawfully  and  maliciously  cause  any  grievous 
bodily  harm  to  any  person  "  with  malicious  intent,  shall  be  guilty 
of  felony  ;  then  s.  20  leaves  out  the  intent,  and  says,  "  whosoever 
shall  unlawfully  and  maliciously  wound  or  inflict  any  grievous 
bodUy  harm  upon  any  other  person  .  .  .  shall  be  guilty  of  a  mis- 
demeanour." The  language  of  s.  18  and  of  s.  20  is  different,  and 
the  present  conviction  is  under  s.  20  and  not  under  s.  18. 

The  Master  of  the  EoUs  has  pointed  out  to  me  that  these 
sections  are  in  substitution  for  and  in  correction  of  the  earlier 
statutes,  in  which  the  unlawful  act  must  be  done  with  intent  to 
injure  '*  such  person,"  making  it  necessary  that  the  intent  should 
be  against  the  person  injured,  whereas  in  24  &  25  Vict,  c  100, 
the  words  "such  person"  are  left  out,  for  s.  18  says,  "any 
person,"  and  s.  20  "any  other  person."  So,  but  for  Beg.  v.  Pern- 
hliton  (3),  there  would  not  have  been  the  slightest  difficulty. 

(1)  1  F.  &  F.  91.  (2)  1  Moo.  C.  C.  93. 

(3)  Law  Rep.  2  C.  C.  119. 


V. 

Latimeb. 
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1886  Does  that  case  make  any  difference?  I  think  not,  and,  on  con- 
Tub  Qubin  sideration,  that  it  was  quite  rightly  decided.  But  it  is  clearly 
distinguishable,  because  the  indictment  in  Beg.  v.  PemUiion  (1) 
was  on  the  Act  making  unlawful  drud  malicious  injury  to  property 
a  statutory  offence  punishable  in  a  certain  way,  and  the  jury 
expressly  negatived,  and  the  facts  expressly  negatived,  any  inten- 
tion to  do  injury  to  property,  and  the  Court  held  that  under  the 
Act  making  it  an  offence  to  injure  any  property  there  must  be 
an  intent  to  injure  property.  Beg.  v.  Pemhliton  (1),  therefore, 
does  not  govern  the  present  case,  and  on  no  other  ground  is  there 
anything  to  be  said  for  the  prisoner. 

LoBD'EsHER,  M.K.  I  atn  of  the  same  opinion.  The  ohly  case 
which  could' be  cited  against  the  well-known  principle  of  law 
applicable  to  this  ciase  was  Beg.  v.  Pembliton  (1),  but,  on  exami- 
nation, it  is  found  to  ha^ve  been  decided  on  this  ground,  viz.,  that 
there  was  no  intention  to  injure  any  property  at  alL  It  was  not 
a  case  of  attempting  to  injure  one  miein's  prbperty  and  injuring 
another's,  which  would  have  been  wholly  different. 

BowEN,  L.J.  I  ain  of  the  same  opinion.  It  is  quite  clear 
that  the  act  was  done  by  the  prisoner  with  malice  in  his  mind. 
I  use  the  word  "  malice  '*  in  the  common  law  sense  of  the  term, 
viz.,  a  person  is  deemed  malicious  when  he  does  an  act  which 
he  knows  will  injure  either  the  person  or  property  of  another. 
The  only  case  that  could  be  cited  for  the  prisoner  is  Beg.  v. 
Pemhliton  (1),  which  was  founded — not  upon  malice  in  general — 
but  upon  a  particular  form  of  malice,  viz.,  malicious  injury  to 
property ;  and  the  Court  held  that  though  the  prisoner  might 
have  been  acting  maliciously  in  the  common  law  sense  of  the  term, 
he  was  not  malicious  in  the  sense  of  the  Act  directed  against 
malicious  injury  to  property.  That  decision  does  not  apply  to  a 
ease  uiider  the  Act  where  the  indictment  is  for  injury  to  the 
person.  Beg.y.  Pemhliton  (1)  might  have  been  ground  for  an 
argument  of  some  platisibility  if  the  prisoner  meant  to  strike  at 
a  pane  of  glass  and  had  hit  a  person.    It  might  have  been  that 

(l).LawBep.2aC.119. 
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the  malice  in  that  ease  was  not  enough.    But  when,  as  here,  an       1886 
intent  to  injure  a  person  is  proved,  that  is  enough.  ThbQubeh 


Field,  J.  I  also  am  of  opinion  that  this  conviction  must  be 
affirmed.  The  reasons  of  my  judgment  have  been  so  fully  stated, 
and.  the  distinction  between  Beg.  v.  PemblitoH  (1)  and  this  case 
has  been  so  clearly  shewn,  that  I  will  only  say  that  this  is  a  very 
important  eaise  of  wide  application,  and  I  am  glad  that  it  has 
received  the  authoritative  decision  of  this  Court. 

Mai^sItt^  J.  1  will  add  only  a  few  words,  for  ^1  has  been  said^ 
that  could  be  said,  but  the  facts  of  this  case,  no  doubt,  raise  an 
exceedingly  important  question,  for  the  man  Chappie,  whom  the 
prisoner  intended  to  stiike,  and  Who  was  struck,  with  the  belt, 
was  standing' close  by  the  woman,  and  the  belt  l)bund^d  dff  Bind' 
struck  the  prosecutrix.  It  seems  to  me  that  the  first  and  second 
findings  of  the  jury  are  quite  sufficient  to  justify  the  verdict, 
for  they  find  that  the  blow  was  unlawful  and  malicious,  and  that 
it  wounded  the  prosecutrix.  That  being  so,  the  third  fining 
does  not  entitle  the  prisoner  to  acquittal.  The  third  finding  is 
that  the  striking  of  the  prosecutrix,  was  purely  an  accident,  and 
so  it  was  in  one  sense.  The  prisoner  did  not  intend  to  strike' 
her,  but  in  the  unlawful  and  malicious  act  of  striking  Chappie 
the  prisoner  did  unlawfully  and  maliciously  wound  the  prose-' 
tutrix,  and  the  third  finding  is  quite  immaterial. 

Conviction  affirmed. 

^licitor  for  prosecution :  H.  Windybanh 
Solicitor  for  prisoner :  /.  Oilbard. 

(1)  Law  Rep.  2  a  C.  119. 

J.  R. 


Latiiubb. 
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1886         THE  GUARDIANS  OF  SHEPPEY  UNION  v.  THE  OVERSEERS  OP  THE 
April  20.  POOR  OF  ELMLEY. 

Highwatf — Expenaei  of—Hightoay  District— Burdl  Sanitary  District — Cotnct- 
dent  in  Area — Subtraction  of  Parish — Contribution  from — ^25  ife  26  VicL 
c.  61,  «.  39;  41  <fc  42  Vict.  c.  77,  ss.  3,  4,  7. 

The  proYisions  in  25  &  26  Vict.  c.  61,  s.  39,  for  altering  a  highway  district 
by  subtracting  from  it  any  parish  by  order  of  the  county  authority  are  not 
repealed  by  41  &  42  Vict.  c.  77,  s.  3,  providing  for  the  formation  of  highway 
districts  coincident  in  area  with  rural  sanitary  districts,  and,  by  s.  4,  for  the 
exercise  by  the  rural  sanitary  authority  of  the  powers  of  a  highway  board 
within  their  district,  and  for  the  dissolution  of  the  existing  highway  board. 
Therefore,  although  by  an  order  made  under  41  &  42  Vict.  c.  77  the  area  of  a 
highway  district  may  have  become  coincident  with  the  area  of  a  rural  sanitary 
district,  and  the  rural  sanitary  authority  have  been  duly  authorized  to  exercise 
the  powers  of  a  highway  board,  they  cannot  enforce  contribution  to  the  expenses 
of  the  board  from  a  parish  which  has  been  duly  subtracted  from  the  district  by 
an  order  under  25  &  26  Vict.  c.  61,  s.  39. 


Case  stated  by  justices  of  Kent  under  20  &  21  Vict.  c.  43, 

An  application  under  2  &  3  Vict.  c.  84,  s.  1,  was  made  to  the 
justices  in  petty  sessions  on  the  complaint  of  the  chairman  of 
the  rural  sanitary  authority  of  the  Sheppey  Union  that  the  rural 
sanitary  authority  made  their  order  of  the  8th  of  April,  and 
thereby  ordered  and  directed  the  overseers  of  the  poor  of  the 
parish  of  Elmley,  being  one  of  the  parishes  comprised  in  the 
district  of  the  rural  sanitary  authority,  to  pay  1001.  from  the 
poor-rates  of  the  parish  as  the  contribution  of  the  parish  to 
the  general  expenses  incurred,  or  to  be  incurred,  by  the  rural 
sanitary  authority;  that  a  copy  of  the  order  was  duly  served, 
and  that  the  overseers  had  neglected  to  pay  the  contribution ; 
whereupon  the  justices  issued  their  summons  to  the  overseers  to 
shew  cause  why  a  warrant  should  not  issue  to  levy  the  amount. 

The  following  facts  were  admitted : — 

The  parish  of  Elmley  was,  previous  to  April,  1884,  one  of  the 
parishes  forming  part  of  the  district  of  the  Sheppey  Highway 
Board,  constituted  by  order  of  justices  in  general  sessions  under 
the  Highway  Act,  1862,  and  was  also  one  of  the  parishes  forming 
the  rural  sanitary  district  of  the  Sheppey  poor  law  union,  which 
district  was  coincident  in  area  with  the  highway  district. 
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At  the  April  quarter  sessions,  1884,  the  ratepayers  of  Elmley       1886 

applied  for  a  provisional  order  under  25  &  26  Vict.  c.  61,  ss.  5  guardians  op 

and  39,  and  27  &  28  Vict.  c.  101,  s.  5,  taking  the  parish  of     ^™^^ 

Elmley  out  of  the  district  of  the  highway  board,  and  the  court  _      v* 

Oyebsisebs  op 
made  the  order   provisionally,   and  at  the  following  quarter     Eliiley. 

sessions  held  on  the  1st  of  July  made  two  orders.  By  the  first; 
after  reciting  that  the  rural  sanitary  authority  of  the  Sheppey 
rural  sanitary  district  had  stated  to  the  court  that  they  were 
desirous  of  exercising  the  powers  of  a  highway  board  within  their 
district,  and  had  applied  to  the  court  for  an  order  to  give  them 
such  powers  pursuant  to  the  Highways  and  Locomotives  (Amend- 
ment) Act,  1878  (41  &  42  Vict.  c.  77) ;  and  that  proof  had  then 
been  given  to  the  court  that  the  area  of  the  highway  district 
was  and  had  become  coincident  with  the  area  of  the  sanitary 
district, — it  was  ordered  and  declared  that  from  and  after  the  1st 
of  July,  1884,  the  rural  sanitary  authority  should  exercise  all 
the  powers  of  a  highway  board  within  the  rural  sanitary  district 
as  provided  and  limited  in  the  said  statute. 

By  the  second,  after  reciting  the  provisional  order,  and  the 
formalities  connected  therewith,  it  was  ordered  that  the  provi- 
sional order  be  and  the  same  was  thereby  confirmed,  so  far  as  the 
same  ordered  that  the  parish  of  Elmley  be  removed  and  excluded 
from  the  Sheppey  highway  district,  but  that  the  order  be  not 
confirmed  so  far  as  it  related  to  constituting  the  parish  a  highway 
district  by  itself  or  to  the  election  of  a  waywarden. 

The  rural  sanitary  authority  considered  the  first  order  of  the 
1st  of  July,  1884,  to  constitute  them  the  highway  authority  for 
the  whole  area  of  their  sanitary  district ;  and  the  second  order, 
separating  Elmley,  to  be  ultra  vires  and  void,  and  proceeded  to 
make  a  precept  upon  the  overseers  of  Elmley  for  payment  of 
1002.,  being  the  balance  due  upon  the  late  highway  board's 
account  and  a  contribution  to  them  as  the  sanitary  authority. 

This  precept  was  served,  and  the  overseers  of  Elmley  paid  to 
the  treasurer  of  the  rural  sanitary  authority  QOl.  on  account, 
leaving  a  balance  of  40Z.  unpaid  on  such  precept. 

The  justices  refused  to  grant  a  warrant,  and  dismissed  the  case, 
considering  that  the  order  of  the  1st  of  July,  1884,  by  the  terms 
of  which  the  parish  of  Elmley  was  no  longer  within  the  highway 
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1886       area  over  which  the  appellants  «xerci^  the  powers  of  a  highway 

GuABDiANd  OF  boaid,  not  having  been]appealed  against  or  rereffied  )df  a  com* 

^Vm^     potent  Court  was  binding^  upon  the  justices,  and  they  were  not 

^ *•  entitled  to  inquire  into  the  question  of  whether  or  not  the  court 

Oyebsbbbs  of 
EuiLKT.     of  quarter  sessions  was  right  in  making  it. 

The  question  was  whether  the  order  of  sessions  of  the  1st  of 

July,  1884,  confirming  the  provisional  order  of  the  8th  of  April,* 

1884,  was  a  good  and  subsisting  order  bindiiig  upon  the  partiea 

DiekenSy  for  the  appellants.  The  order  subtracting  the  parish' 
of  Elmley  from  the  highway  district  wets  uitr&  vires,  and  the 
rural  sanitary  authority,  being  duly  constituted  the  highway 
board  for  that  district,  have  power  to  enforce  contribution  £rom 
all  the  parishes  withili  it,  including  the  parish  of  Elmley. 
Otherwise  there  would  be  no  power  to  levy  rates  within  that 
parish  for  the  expenses  of  the  highways,'  because  after  the  order 
made  under  41  &  42  Vict.  c.  77,  s.  3,  whereby  the  highway 
district  coincident  in  area  with  the  rural  sanitary  district  Wss 
formed,  and  the  order  that  the  rural  sanitary  authority  should 
exercise  all  the  powers  of  a  highway  board,  the  existing  highway 
board  for  the  district  became  dissolved,  and  the  waywardens  or 
surveyors  ceased  to  hold*  office  for  the  parish  v  s;  4.  The  vrhiole 
sbope  of  this  Act  is  to  repeal  the  provisions  of  the  26  &'26 
Vict.  c.  61,  s.  39,  for  altering  a  highway  district  by  the  addition 
or  subtraction  of  a  parish,  and  s.  7  of  the  41  &  42  Vict  c.  77, 
providing  that  if  the  highway  board  think  it  just  they -may 
divide  their  district  into  parts,  and  charge  exclusively  on  eabh 
part  the  expenses  of  the'  highways  in  each  respectively,  prevents 
any  hardship  or  inconvenience  arising  from  such  repeal. 

B.  H.  Beane;  for  the  respondents.  The  order  removing  the 
parish  of  Elmley  from  the  Sheppey  highway  district  was  valid, 
and  tiie  justices  were  right.  Before  the  Highways- and  Locomo- 
tives Act,  1878,  there  were  two  authorities  with  jurisdiction.  One 
was  the  rural  sanitary  authority,  the  other  was  the  highway 
authority.  The  object  of  the  Highways  Act,  1878,  was  to  vest  the 
powers  in  one  only,  and  therefore  s.  3  enacts  that  the  county 
authority,  which  '^  means  the  justices  in  quarter  sessions,"  shall 
so  far  as  may  be  found  pr^ticable  m^ko  the  highway  district 
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.^nd  the  sanitary  district  coincident,  and  afterwardsy  by  s.  4/ may       1886 

make  an  order  declaring  that  the  sanitary  authority  shall  exercise  gntabioaksof 

the  powers  of  a  highway  board,  and  the  existing  board  is  dis-     ^^^5'* 

solved.    Bnt  s.  89  of  the  25  &  26  Vict  c.  61,  was  passed  for  a  ^      «• 

,  Otebsbebb  of 

different  purpose,  viz.,  that  where  there  was  injustice  to  a  parish     Elhlxy. 

from  the  incidence  of  rates,  the  justices  might,  by  an  order,  take 

it  out  of  the  highway  district. 

By  th^  first  order  of  the  1st  of  July,  1884,  the  Sheppey  rural 
sanitary  authority  shall  exercise  all  the  powers  of  a  highway 
board  within  their  district.  By  a  subsequent  ord^r,  the  parish  of 
Elmley  is  removed  and  excluded  from  the  Bheppey  highway 
district  That  order  was  duly  made  und^r  25  &  26  Vict  c.  61, 
8.  39,  which  has  not  been  repealed.  By  41  &  42  Vict  c.  77,  a.  4, 
the  county  authority  has  power  still  to  rescind  or  vary  such'  - 
•order,  and  therefore  no  injustice  will  arise: 

IHekenSy  replied. 

Denkan,  J.  I  exa  of  opinio^'that  the  respondents  toe  entitled 
to  judgment.  The  whole  question  is  whether  when  a  pi^sfa  has' 
once  been  included  in  a  district  coterminous  with  the  area  of 
Jurisdiction  of  the  sanitary  authority,  the  power  which  ea&ted*^ 
before  the  Highway  Act  of  1878,  of  (by  an  order)  taking  out' 
-any  single  parish,  has,  since  that  Act,  gone,  and  whether  under 
the  later  Act  providing  for  it  in  another  way,  the  powelf  in  the 
previous  Act  must  not  be  taken  to  be  impliedly  repealed.  '  The 
-case  turns  on  two  sections.  First,  s.  39  of  25  &  26  Vict  c.  61, 
(providing  that  any  highway  district  may  be  altered  by  tiie  addi« 
tion  of  any  parishes  in  the  same  or  in  any  adjoining  county,  or 
the  subtraction  therefrom  of  any  parishes,  &c./  but  any  such 
alteration  shall  be  made  by  provisional  and  fintfl  orders  of  the 
justices. 

Then  by  41  & 42  Vict  c.  77,  s.  3  :  "In  forming  any  highway 
districts,  or  in  altering  the  boundaries  of  any  highway  districts; 
•the  county  authority  shall  have  regard  to  the  boundaries  of  the 
.rural  sanitary  districts  in  their  county,  and  shall,  so  far  as  may 
be  found  practicable,  fonn  highway  districts  so  as  to  be  coineid^it 
in  area  with  ruraL  sanitary  districts,  or  wholly  contained  within 
jroral  sanitary  districts.--    Here  there  has  been  a  highway  district' 
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1886  fonned  coincident  in  area  with  a  rural  sanitary  district  So  far 
GuARDiAKs  or  ^  ^  regular.  Then  the  question  arises,  whether,  when  that  i& 
^^i^  once  done,  the  power  to  exempt  a  parish  from  such  a  district  is 
».  wholly  gone?  By  s.  4:  "where  a  highway  district,  whether 
Elmlby.  formed  before  or  after  the  passing  of  this  Act,  is  or  becomes 
DcMM,  J.  coincident  in  area  with  a  rural  sanitary  district,  the  rural  sanitary 
authority  of  such  district  may  apply  to  the  county  authority^ 
stating  that  they  are  desirous  to  exercise  the  powers  of  a  highway 
board  under  the  Highway  Acts  within  their  district."  There 
has  been  such  an  application,  it  has  been  granted,  and  there  is 
no  doubt  that,  subject  to  any  further  question,  the  highway 
district  and  the  sanitary  district  have  become  coterminous,  and 
the  rural  authority  have  become  the  highway  authority  within 
that  district.  "  On  such  application  the  county  authority  may^ 
if  they  see  fit,  by  order  declare  that  from  and  after  a  day  to  be 
named  in  the  order  (in  this  Act  called  the  commencement  of  the 
order)  such  rural  sanitary  authority  shall  exercise  all  the  powers 
of  a  highway  board  under  the  Highway  Acts ;  and  as  and  from 
the  commencement  of  the  order  the  existing  highway  board  (if 
any)  for  the  district  shall  be  dissolved,  and  waywardens  or 
surveyors  shall  not  hold  ofiBce  or  be  elected  for  any  parish  in  the 
district."  Those  words  are  general,  and,  but  for  the  words  which 
follow,  I  should  say  they  were  quite  inconsistent  with  the  con- 
tinuance of  the  powers  under  the  previous  Act,  but  the  section 
goes  on  :  "  An  order  made  under  this  section  may  be  amended, 
altered,  or  rescinded  by  a  subsequent  order  of  the  county  autho- 
rity," and  when  I  look  back  again  to  s.  39  of  the  Act  of  1862,  to 
see  what  was  contemplated  as  regards  alteration,  I  find  the 
words  are  that  any  highway  district  ^'  may  from  time  be  time  be 
altered  "  as  to  the  parishes.  Those  words  are  perfectly  general 
in  that  section,  and  it  is  not  repealed  by  the  Act  of  1878  or  any 
subsequent  Act.  It  was  argued  that  the  whole  scope  of  the  later 
Act  is  to  do  away  with  such  power,  and  if  there  had  been  affirma* 
tive  words  in  the  later  Act  inconsistent  with  the  continuance  of 
the  power  under  the  former  Act,  the  argument  might  have  pre- 
vailed. But  the  strongest  provision  relied  on  was  s.  7,  which  to 
a  certain  extent  operates  in  correction  or  alleviation  of  any  in- 
justice to  arise  in  any  particular  parish  from  still  continuing  to 
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1)6  in  a  certain  district,  independent  of  any  sucli  alleviation  as       1886 

might  resnlt  from  exempting  it  from  the  area  and  leaving  it  out  Guabdians  of 

of  the  district  altogether  for  any  such  purposes.    But  I  cannot       ^on^ 

find  that  that  section  in  any  way  refers  to  the  former,  or  con-  ^      «'• 

J        ^  Oyebsesbs  of 

flicts  with  it  so  as  to  necessarily  repeal  it.  The  ordinary  rule  Elmley. 
cannot  be  better  put  than  in  Maxwell  on  Statutes  (2nd  ed.),  Denman^j. 
p.  198 :  ^'  It  is  a  reasonable  presumption  that  the  legislature  did 
not  intend  to  keep  really  contradictory  enactments  in  the  statute 
book,  or  to  effect  so  important  a  measure  as  the  repeal  of  a  law 
without  expressing  an  intention  to  do  so.  Such  an  interpreta- 
tion, therefore,  is  not  to  be  adopted,  unless  it  be  inevitable. 
Any  reasonable  construction  which  offers  escape  from  it  is  more 
likely  to  be  in  consonance  with  the  real  intention."  It  is  the 
doctrine  of  jurists  of  all  countries  and  times  that  **  an  author 
must  be  deemed  consistent  with  himself,"  and  for  the  word 
"  author  "  I  read  "  legislature."  If  the  legislature  intended  the 
creation  of  coterminous  districts  (a  rural  sanitary  district  once 
coterminous  with  the  highway  district)  which  should  never  be 
changed  by  the  exemption  of  a  particular  parish,  it  would  have 
been  very  easy  to  say  so.  For  these  reasons  I  think  we  ought  to 
hold  that  the  power  given  by  s.  39  of  25  &  26  Vict.  c.  61,  still 
remains,  that  there  was  the  power  to  subtract  a  parish  from  the 
highway  district,  that  there  is  still  such  power  notwithstanding 
the  district  may  have  become  coterminous  with  the  rural  sanitary 
district,  and  that  there  is  nothing  in  the  later  Act  sufficient  to 
induce  us  to  hold  so  plain  a  discretion  has  been  repealed,  although 
the  draftsman  may  have  had  it  in  his  mind  that  the  previous 
section  would  be  abrogated  as  he  was  drafting  the  subsequent 
Act.    I  think  the  justices  had  jurisdiction  to  make  the  order. 

Hawkins,  J.    I  am  of  the  same  opinion. 

By  25  &  26  Vict.  c.  61,  provision  was  made  for  the  formation 
of  highway  districts,  and  in  s.  39  for  the  alteration  of  them,  and 
the  latter  part  of  s.  39  enacts  that  ^*  Where  any  highway  district 
Is  dissolved,  or  where  any  parish  is  excluded  from  any  highway 
district,  the  highways  in  such  district  or  parish  shall  be  main- 
tained, and  the  provisions  of  the  principal  Act  in  relation  to  the 
election  of  surveyors  and  to  all  other  matters  shall  apply  to  the 
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1886  said  highways,  in  the  sc^me  manner  as  if  such  highways  had  never 
GcABDiANs  OF  boen  included  within  the  limits  of  a  highway  district"  That 
Union  S^^^  power  to  subtract  parishos  from  any  highway  district  which 
^y^j^^^  ^p  was  fprmed  under,  that  Act  of  1862.  41  &  42  Vict.  c.  77,  then 
Elmlbt.  was  passed  (so  far  as  regards  the  section  ww  under  discussion^ 
HawidoB,  J.  for  the  purpose  of  placing  in  the  rural  sai^itary  authority  the^ 
power  of  the  highway  board,  and  no  doubt  it  was  thought 
desirable  by  the  legislature  that  the  two  districts  should  be  co- 
terminous,  for  s.  3  enacts  that  "  in  forming  any  highway  dis- 
tricts/' that  is  such  districts  as  the  Justices  were  authorized  Uy 
form  under  the  first  Act,  *'  or  in  altering  the  boundaries  of  any 
highway  districts,  the  county  authority,"  which  means  the  justices 
at  quarter  sessions,  **  shall  have  regard  to  the  boundaries  of  the 
rural  sanitary  districts  in  their  county,  and  shall,  so  far  as  may 
be  found  practicable,  form  highway  districts  so  as  to  be  coin- 
cident in  area  with  rural  Sanitary  districts,  or  wholly  contained 
within  rural  sanitary  districts/'  I  cannot  read  that  without 
coming  to  the  conclusion  that  it  was  not  absolutely  imperatiye 
and  obligatory  on  the  justices  in  forming  highway  districts  to 
make  them  coterminous  in  every  respect  with  the  sanitary  dis* 
trict ;  but  it  only  meant  that  the  justices  should  do  their  best, 
and  as  far  as  practicable  make  the  boundaries  of  the  highway 
district  coterminous  with  the  rural  district,  and  make  the  high- 
way district  at  all  events  wholly  contained  within  the  rural 
sanitary  district.  SecL  4  proceeds :  '^  Where  a  highway  district 
.  •  •  •  is  or  becomes  coincident  in  area  with  a  rural  sanitary  dis- 
tricty  the  rural  sanitary  authority  of  such  district  may  apply 
to  the  county  authority,  stating  that  they  are  desirous  to  exercise 
the  powers  of  a  highway  board  und^r  the  Highway  Acts  within 
their  district,"  i.e.,  a  power  is  given  to  the  sanitary  authority  to 
apply  in  those  particular  cases,  viz.  where  the  area  of  the  two 
districts  becomes  coterminous.  **  On  such  applicatipn  the  county 
autiiority  may^  if  they  see  fit,  by  order  declare  that .  • , «  such 
];uial  authority  shall  exeroise^  the  pQwers  of  a  highway  boaid 
under  the  Highway  Acts ;  and  as  and  from  the  .commencement  of 
the  ^rd0r;the  existing  highway  boaxd  (if  any)  for  the  district 
shall  be  disscdvedi  and  way  wardens  pr  surveyors  shall  not  hold 
office  or  be,  elected  for  any  parish  ip  th|9  district.    An  order 
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xoade  imder  this  section  may  be  amended^  altered,  or. rescinded,       1386 
by  a  subsequent  order  of  the  county  authority."    Sect.  5  is  imma-  Guabdiaits  of 
terial  until  the  last  clause  of  sub-s.  1 :  "  All  property  by  this  Ax5t     ^uotok' 
transferred  to  the  rural  sanitary  authority  shall  be  held  by  them  ^      ^' 

J  J  J  OyEBSEKBS  OP 

on  trust  for  the  several  parishes  for  the  benefit  of  which  it  was  Eli^let. 
held  previously  to  such  transfer ;"  and  by  sub-s.  2 :  "  If  at  any  Hawkina,  j. 
time  after  a  rural  sanitary  authority  has  become  invested  with  the 
powers  of  a  highway  board  ....  the  boundaries  of  the  district 
of  such  authority  are  altered,  the  powers  and  jurisdiction  of  such 
authority  in  their  capacity  of  highway  board  shall  be  exercised 
within  such  altered  district  •  •  • ."  evidently  shews  that  the  boun- 
daries might  be  altered  under  this  section,  so  there  is  nothing  to 
induce  me  to  suppose  that  the  legislature  intended  to  repeal  the 
authority  conferred  by  s.  39  of  the  Act  of  1862.  If  they  had  in- 
tended that  this  section  should  operate  as  a  repeal  of  s.  39, 1  should 
have  expected  to  find  some  repealing  clause  in  the  Act.  An  argu- 
mecnt,  however,  has  rather  troubled  me  arising  under  s.  39,  which 
says  any  highway  district  formed  under  this  Act,  that  is  under  the 
Act  of  1862,  may  be  altered  by  the  addition  of  or  subtraction  there- 
from of  any  parishes  in  the  same  county.  A  question  might  have 
been  raised  whether  or  not,  where  a  highway  district  is  formed 
under  the  provisions  of  this  latter  Act  of  1878,  it  can  be  said  to 
be  a  highway  district  formed  under  the  provisions  of  the  Act  of 
1862,  and  I  am  rather  more  inclined  to  doubt  the  opinion  to 
which  I  have  come  when  I  read  s.  7,  which,  after  enacting  that 
the  expenses  of  highway  boards  are  to  be  paid  out  of  the  district 
fund,  provides  '^  that  if  a  highway  board  think  it  just,  by  reason 
of  natural  differences  of  soil  or  locality,  or  other  exceptional 
circumstances,  that  any  parish  or  parishes  within  their  district 
should  bear  the  expenses  of  maintaining  its  or  their  own  high- 
ways, they  may  (with  the  approval  of  the  county  authority  or 
antixorities  of  the  county  or  counties  within  which  their  district, 
or  any  part  thereof,  is  situate)  divide  their  district  into  two  or 
more  parts,  and  charge  exclusively  on.  each  of  such,  parts  the 
expenses  payable  by  such  highway  board  in  respect  of  maintaining 
and  keeping  in  repair  the  highways  situate  in  each  such  part ;  so^ 
nevbrUielesB^  that  each  such  part  shall  consist  of,  one  or  more 
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1886        highway  parish  or  highway  parishes."    My  Brother  Denman 
Guardians  of  reminds  me  that  it  is  found  as  a  matter  of  teuct  in  the  case  that 
%^^     the  parish  of  Elmley  was  previous  to  April,  1884,  one  of  the 
«.         parishes  forming  part  of  the  district  of  the  Sheppey  highway 
Elmley.     board  constituted  by  order  of  justices  under  the  Highway  Act, 
Hawkiiu,  J.    1862,  SO  that  in  April,  1884,  it  was  certainly  constituted  under 
the  first  Act,  and  no  doubt  while  it  remained  part  of  the  district 
constituted  under  the  Act  of  1862  an  order  might  have  been 
made  under  s.  39  of  that  Act.    But  what  has  made  me  entertain 
a  doubt  is  this :  before  the  order  was  confirmed  excluding  the 
parish  of  Elmley  from  the  rural  sanitary  district  constituted  by 
the  order  making  the  sanitary  board  the  rural  district  highway 
board,  the  district  to  which  Elmley  belonged  was  the  district 
formed  under  the  Act  of  1878,  and  I  can  well  conceive  these  two 
Acts  working  together ;  so  long  as  the  rural  sanitary  authority 
are  not  in  a  condition  to  become,  or  do  not  actually  become,  the 
highway  board  they  have  a  right  under  the  Act  of  1862  to  deal 
with  the  parishes  at  their  will,  and  so  the  section  would  not  be 
repealed  so  long  as  any  parishes  remained  under  the  rural  sanitary 
authority,, and  therefore  I  can  well  understand  that  up  to  the 
order  constituting  the  sanitary  authority  the  highway  board,  the 
Act  of  1862  might  be  in  full  operation  so  far  as  regards  the  par- 
ticular parish.    But  the  difiSiculty  to  my  mind  now  is  that  when 
the  order  was  made  immediately  preceding  the  order  in  question, 
by  that  first  order  there  was  a  new  discretion  under  the  Act  of 
1878,  and  in  s.  7  of  that  Act  there  is  provision  made  for  exempting 
parishes  from  paying  more  than  a  fair  share  of  the  expenses  of 
the  highway  board.    That,  however,  is  a  matter  to  be  decided  by 
the  rural  sanitary  authority,  because  the  language  of  the  proviso 
in  s.  7  is,  **  provided,  that  if  a  highway  board  "  (which  I  call  the 
rural  sanitary  authority)   "think  it  just  .  •  .  they  may  divide 
their  district  into  two  or  more  parts,"  so  that  with  respect  to 
districts  formed  under  the  Act  of  1862  the  justices  have  power  to 
exclude  the  whole  parish  from  the  area  formed  under  that  Act, 
but  if  you  want  to  exclude  a  parish  from  a  district  formed  under 
the  Act  of  1878  you  are  to  have  the  sanction  of  the  highway 
board,  and  if  they  and  the  justices  concur  the  area  may  be  divided 
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into  two  districts,  but  there  is  no  provision  for  setting  up  the  old       1886 
snrveyors.    My  doubts  are  not,  however,  sufficient  to  lead  me  to  Guabduns  or 
differ,  so  the  order  of  July  should  be  confirmed.  ^Umox^ 

V. 

Judgment  for  respondents.     Leave  to  appeal.     Otebseebs  or 

Elmley. 

Solicitors  for  appellants :  Sismey  &  Sismey. 

Solicitors  for  respondents :  PhSpot  &  Son. 

J.R. 


HUXLEY  V.  WEST  LONDON  EXTENSION  RAILWAY  COMPANY.  ^prUe. 

HUGHES  V.  MERRETT.  ' 

WOOD  V.  MADGE. 

Practice — Costs — Trial  with  Jury  ^Jurisdiction  of  Judge  to  make  Order  as  to 
Chsts—Appeal'^udicature  Act,  1873  (36  <fe  37  Vict.  e.  66),  «.  49— Order 
LXV.,  r.  1. 

Per  Lord  Coleridge,  0.  J.  Where  an  action  is  tried  with  a  jury  the  exercise  of 
the  judge's  jurisdiction  as  to  costs  under  Order  LX  Y.,  r.  1,  was  not  intended  by 
the  legislature  to  be  subject  to  any  appeal. 

These  were  three  actions  tried  respectiyely  before  Lord  Cole- 
ridge,  C.J.,  with  a  jury. 

In  Sudey  y.  West  London  Extension  By.  Co.,  Biiszard,  Q.G.,  and 
A.  H.  E.  Wilmot,  appeared  for  the  plaintiff;  and  Murphy,  Q.C., 
and  Wightman  Wood,  for  the  defendants. 

In  Hughes  v.  Merrett,  Jelf,  Q.C.,  Henn  Collins,  Q.C.,  H.  A.  For- 
man,  and  J.  0.  Bentovd,  appeared  for  the  plaintiff;  Sir  C.  Bussell, 
A.O.,  E.  ClarJce,  Q.C.,  and  Crump,  Q.C.,  for  the  defendant. 

In  Wood  V.  Madge,  Kemp,  Q.C.,  and  Cooper  Wyld,  for  the  plain- 
tiff;  E.  Clarke,  Q,C.,  and  /.  MacdoneU,  for  the  defendant. 

The  &cts,  and  the  circumstances  which  led  to  the  following 
judgment,  are  fully  stated  in  it. 

April  6.  LoBD  CoLEBiDGE,  C.  J.  In  these  three  cases  I  have 
taken  time  to  consider  whether  or  no  the  costs  should  follow  the 
event,  or  whether  I,  by  whom  the  actions  were  tried,  should 
'*for  good  cause  otherwise  order" :  Order  LXV.,  r.  1. 

In  all  three  the  verdict  was  for  the  plaintiff;  in  the  first  case 
for  501. ;  in  the  second  for  a  &rthing ;  in  the  third  for  a  farthing 

Toil.  XYIL  2D  2 
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1886       also.    Th^  first  was  a^  actiQn  against  a  lailway  company  for  com- 
HUXLE7     pensation  fo^  injuries  alleged  to  have  been  incurred  tbrQugh  their 
West       negligence ;  the  second  and  third  were  actions  of  libel,    lu  tho' 
London      gj^^  j  declined  to  exercise  any  jurisdiction  at  all,  upon  grounds 
Bailway  Co.  to  be  presently  stated ;  in  the  second  and  third  I  took  time  to 
Hughes     consider  whether  or  no  I  should  exercise  it.    I  ought  to  add  that 
Mburett.    in  all  three  cases  if  I  had  exercised  jurisdiction,  it  would  have 
^^^       been,  in  each  case,  to  deprive  the  plaintiff  of  his  costs. 
Madge.         Jt  may  be  as  well  to  state  shortly  the  result  of  the  evidence  in 
Lord  Coleridge,  the  first  casc,  bccausc  that  case  illustrates  more  pointedly  than 
the  other  two  the  reasons  on  which  I  have  the  misfortune  to 
differ  from  the  later  judgments  of  the  Court  of  Appeal.     Un- 
doubtedly the  legal  authority  of  that  Court  is  superior  to  mine ; 
and  as  there  exist  no  means  of  disputing  its  jurisdiction  except 
by  appeal  to  the  House  of  Lords,  the  exercise  of  it  in  questions 
of  costs  is  not  often,  though  it  has  been  occasionally,  brought 
under  review. 

In  the  case  of  Rvadey  v.  West  London  Extension  By.  Co,  the 
plaintiff  had  preferred  an  extravagant  and  extortionate  claim  for 
compensatipn — 3000Z. — not  merely  in  the  formal  statement  of 
claim  but  in  the  particulars  delivered  in  the  action ;  he  had  sup- 
ported it  by  fraudulent  statenxents  and  dishonest  acts ;  and  en- 
deavoured to  substantiate  it  before  the  jury  by  evidence  which 
they  very  properly  disbelieved.  There  was,  nevertheless,  as  the 
jury  thought  (and  I  am  not  prepared  to  say  that  they  were  wrong), 
some  cause  of  action,  and,  there  being  no  payment  into  court, 
the  jury  found  a  verdict  for  50?.  I  was  asked,  under  these  cir- 
cumstances, to  deprive  the  plaintiff  of  his  costs,  and  I  declined  to 
exercise  any  jurisdiction  in  the  matter  on  the  distinct  ground 
that  the  later  decisions  of  the  Court  of  Appeal  had  made  the 
principles  on  which  such  jurisdiction  was  to  be  exercised  wholly 
unintelligible  to  me. 

The  Act  of  Parliament — ^for  Order  LXV.  is  in  truth  an  Act  of 
Parliament  -yfrom  whicU  the  Court  of  Appeal  and  I  alike  derive 
all  the  jurisdiction  in  tjiis  matter  we  respectively  possess,  says— I 
give  the  unquestioned  meaning  of  the  words— that  the  judge  by 
whom  the  action  is  tried  may,  for  good  cause,  deprive  the  plaintiff 
of  his  costs.    It  is  not  immaterial  to  observe  that  the  earlier  rule. 
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wUcli  the  present  rule  has  varied,  was  that  the  judge  might  act       ISS6 
'^^  upon  application  made  at  the  trial  ifor  good  cause  shewn."     HtnoBr 
Doubts  arose  as  to  what  the  phrases  "  making  application,"  and       ^^ 
making  it  "  at  the  trial "  might  mean,  and  the  rule  was  altered ;     London 
but  I  conceive  that  the  later  rule  left  the  jurisdiction  where  the  Bau^wat  Ca 
earlier  rule  had  left  it,  and  that  the  earlier  rule  shelved,  if  pos--     Hughes 
sible,  even  more  clearly  than  the  later  one,  that  the  person  who     Mebbs9t. 
was  to  exercise  the  jurisdiction  was  the  person  who  had  heard  the       ^^® 
trial,  who  knew  the  facts,  and  who  could  tell  better  than  any      Mad^s. 
other  man  in  the  world,  certainly  better  than  those  who  had  not  Lordo^dge, 
heard  the  trial  and  did  not  know  the  facts,  whether  the*  cause 
«hewn  were  good  or  no.    The  Judicature  Act,  1873,  appears  to  be 
•emphatically  clear  in  this  sense  also.    The  4dth  section,  ^^ch  is 
still  law,  declares  that  '^  no  order  made  by  a  judge  as  to  costs'only, 
which  by  law  are  left  to  his  discretion,  shall  be  subject  to  any  appeal, 
except  by  leave  of  the  judge  making  suck  order."    And,  unless 
Order  LXY.,  r.  1,  leaves  no  discretion,  it  seems  to  come  distinctly 
within  the  words  of  the  statute  itself.    Such  seems  to  have  been 
tile  view  taken  by  the  Court  of  Appeal,  or  rather  by  eminent 
judges  of  that  Court,  when  the  question  arose  some  time  Bgo.    In 
Mareden  v.  Lancashire  and  Yorkshire  Ry.  Co.  (1),  LokI  Selbome, 
apparently  with  the  assent  of  Lord  Bramwell  and  Sir  B.  Baggallay, 
treats  it  as  a  very  grave  question,  whether  any  appeal  from  the 
judge  exists,  though  he  does  not  decide  it,  nor  was  it  in  that  case 
necessary.    That  was  so  late  as  1881.    In  1879  Lord  Bramwell,  in 
Collins  V.  Wdch  (2),  thus  expresses  himself:  *'  The  only  condition 
annexed  to  the  power  of  depriving  the  successful  party  of  costs  is 
that  the  judge  must  exercise  it  at  the  trial ;"  and  again :  ^  The 
meaning  of  the  rule  is  that  the  judge  may  give  any  direction  as 
to  costs,  provided  he  exercises  his  power  at  the  trial.''     In  this 
judgment,  Lord  Justice  Cotton  generally  concurred.    The  present 
Master  of  the  Bolls,  it  is  true,  says  that  'Hhe  word  good  was  put 
into  the  rule  in  order  to  allow  an  appeal,"  which  prevents  the  case 
from  being  a  perfect  authority  for  the  absoluteness  of  the  discte* 
tion.    No  one  moreover  can,  I  think,  read  the  judgment  of  Lord 
Jtiistiee  Thesiger  in  Myers  v.  Defries  (3)  without  seeing  that  hd 

(1)  7  Q.  B.  D.  641.  (2)  5  C.  P.  D.  at  p,  32.     • 

(3)  4  Ex.  D.  186. 

2  D  2  2 
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1886        too  inclined  to  that  view  as  to  the  judge^  for  he  asserts  it  without 
Huxley     qualification  as  to  the  Divisional  Court — *'  with  which  discretion," 
Wmt       ^®  ^7^  "  ^^  Court  has  a  right  to  interfere."    Yet  one  would  have 
London     thought,  if  the  reason  of  the  thing  were  any  guide,  that  there 
Bailwat  Go.  were  better  grounds  for  appealing  from  the  discretion  of  a  Court 
Hughes     which  had  not  heard  the  case,  than  of  a  judge  who  had. 
Mebbett.        It  is  curious  and  interesting  to  pass  from  these  two  cases  to  the 
Wood      judgments  delivered  in  Joneay.  Curling  (1)  and  those  delivered  in 
Madge,     this  very  case.    In  Jones  v.  Curling  (1)  the  present  Master  of  the 
Lord  Coleridge,  Bolls,  and  Boweu  and  Fry,  L.JJ.,  treat  the  question  of  good 
cause  existing  as  a  condition  precedent  to  the  exercise  of  the 
judge's  jurisdiction  over  costs,  and  further  in  terms  assert  that 
the  existence  of  good  cause  is  a  question  oifact    Yet  this  might 
have  been  said,  nay,  was  said,  and  said  in  vain,  in  cases  in  which 
upon  old  statutes  judges  had  the  right,  on  the  one  hand  to 
certify  so  as  to  give  costs  if  the  act  complained  of  were  wilful 
and  malicious,  and,  on  the  other,  to  deprive  of  costs  under 
43  Eliz.  c.  6.    See,  as  examples  of  such  cases  which  might  be 
multiplied  indefinitely.  Barker  v.  Hollier  (2),  Cann  v.  Faeey  (3), 
and  Tmgg  v.  Potta.  (4)    Yet  in  those  cases,  as  in  the  present, 
the  discretion  to  be  exercised  was  a  judicial  discretion  to  be  exer- 
cised on  legal  principles,  not  by  chance  medley,  nor  by  caprice, 
nor  in  temper.    In  those  cases,  as  in  the  present,  there  was  a 
condition  precedent,  for  example,  that  the  act  complained  of  must 
be  wilful  and  malicious,  surely  as  much  a  question  of  fact  as 
whether  a  cause  be  good.    I  should  say  that  neither  are,  according 
to  ordinary  understanding  or  ordinary  language,  anything  the 
least  like  questions  of  fact,  but  most  clearly  questions  of  opinion. 
Nevertheless,  every  one  knows  that  the  regular  and  unbroken 
tradition  of  the  Courts  was  that  it  was  for  the  judge  at  the  trial 
to  form  his  opinion,  to  certify  on  that  opinion,  and  to  certify 
without  appeal.    The  Courts  of  those  days,  full  of  men  of  whom 
it  is  no  disrespect  to  the  Court  of  Appeal  to  say  that  they  were 
at  the  very  least  the  equals  in  weight  and  authority  of  any  of 
the  judges  of  that  Court,  steadily  and  pointedly  refused  to  listen 
to  the  argument  that  the  act  must  be  wilful  and  malicious  before 

.     (1)  13  Q.  B.  D.  262.  (3)  4  A.  &  E.  68. 

(2)  8  M.  &  W.  513.  (4)  4  Dowl.  266. 
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the  power  of  certifying  arose;  that  whether  it  was  wilful  and       1886 

malicioiifl  was  a  question  of  {act,  and  that  if  the  fact  did  not  exist     HmoET 

the  certificate  was  subject  to  review.    Whether  a  train  of  circum-       ^^ 

stances  taken  altogether  fi^ive  to  an  act  a  wilful  and  malicious     London 

■Lx.Tt.i  1  1.  11       Extension 

chaiacter,  is,  I  must  think,  to  common  understandings  as  clearly  Bailwat  Go. 

A  matter  of  opinion  and  not  of  fact  as  any  matter  which  can  be  Hughes 
presented  to  the  mind  of  man.  I  must  think  also  that  whether  a  Mebbett. 
train  of  circumstances  does  or  does  not  make  out  a  good  cause  ^^^ 
for  interference  is  as  clearly  to  common  understandings  a  matter  Madge. 
of  the  same  sort,  i.e.y  of  opinion  and  not  of  fact,  as  anything  LoMOoieridge, 
which  can  be  presented  to  the  mind  of  man.  Yet,  though  the 
conditions  precedent,  so  to  call  them  (I  think  inacourately),  must 
exist  in  both  sets  of  cases,  it  was  the  inflexible  rule  of  the  old 
Courts  to  treat  them  as  to  be  determined  by  the  judges  without 
appeal  in  the  one  set  of  cases ;  it  is  the  recent  practice  of  the 
Court  of  Appeal  to  treat  them  as  subjects  of  appeal  in  the  other. 
The  analogy  drawn  from  the  practice  of  the  Court  of  Chancery 
in  cases  of  committals  for  contempt  for  disobeying  injunctions 
and  the  like  appears  to  me,  I  own,  inexact  and  misleading.  A 
man  is  ordered  not  to  put  up  a  chimney,  or  by  a  mandatory 
injunction  to  pull  one  down,  and  if  he  disobeys  he  is  to  be  com- 
mitted. A  judge  is  satisfied  that  he  has  disobeyed  and  orders 
his  committaL  He  appeals,  and  shews  to  the  Court  either  that 
in  £Eu;t  he  has  not  put  up  the  chimney,  or  that  in  fact  he  has 
pulled  it  down.  This  certainly  is  a  question  of  fact  and  nothing 
else ;  but  for  the  fact  the  jurisdiction  does  not  arise ;  and  the 
existence  of  the  fact  being  conclusively  disproved,  with  the  fact 
fkway  goes  the  jurisdiction.  But  what  has  this  in  common  with  a 
judgment — a  moral  judgment — formed  upon  all  the  fiarCts  of  the 
case,  as  to  whether  a  judge  should  act  or  no  ?  "  Good  "  is  a  word 
implying  a  moral  judgment ;  a  good  mau,  good  conduct,  good 
grounds  for  a  proceeding,  good  motives  for  an  action,  good  results 
from  it — in  all  these  no  man  I  should  say  would  or  could  doubt 
that  ''good"  implied  opinion,  and  could  not,  without  doing  strange 
violence  to  English  expression,  imply  a  question  of  fact ;  though 
in  a  strained  and  wholly  unnatural  sense,  whether  a  man  is  good, 
or  a  motive  is  good,  or  a  course  of  conduct  is  good,  may  be  treated 
as  a  question  of  fact.     But  no  one  would  think  in  the  cases 
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188^       supposed  of  so  treating  it— wJay  then  in  the  case  of  good  cause? 

Huxi^HY     "  Good  cause  shewn  "  in  the  old  rule — ^to  whom  ?    Plainly,  the 

Wbbt       j^dge  at  the  trial.    "Good .cause"  in  the  new  rule  before  the 

London     judge  "orders  otherwise"  as  to  costs — ^good  cause  in  whose 

Bailway  Go.  opinion  ?    Flainlyy  the  judge's.    Good  or  bad  cause  is  surely,  by 

HuGHzs     ^jyQ  y^iy  terms,  a  .moral,  or«  at  least,  an  intellectual  question ;  most 

MsBBETT.    unquestionably  I  should  say,. but  for  the  judges  of  the  Court  of 

^^^       Appeal,  not  a  question  of  fact.    It  is  a  question  about  whidi 

Madoe.     opinions  will  differ,  as  to  which  it  is  tolerably  certain  that  there 

^Loni  Coleridge,  wiU  be  a  wide  divergence,  and  which  it  is  desirable  to  treat  as  a 

question  of  fact  only  if  it  is  wished  to  multiply  aj^alSy  and  to 

introduce  the  interesting  element  of  certain  uncertainty  into  the 

otherwise  strict  and  certain  science  of  the  law. 

I  am  quite  aware  that  interference  with  discretion  where  it 
exists  is  very  courteously  disclaimed,  and  the  claim  is  limited  to 
inquire  into  the  jurisdiction  to  exercise  the  discretion.  But 
when  the  discretion  depends  upon  a  moral  judgment  and  follows 
inevitably  from  it,  and  the  moral  judgment  is  reviewed,  what  ia 
.this  but  to  review  the  discretion  ?  I  am  aware  indeed  of  the  old 
rule  that  inferior  CSourts  cannot  give  themselves  jurisdiction,  but 
that  they  can  decide  without  appeal  upon  the  facts  on  which  this, 
juiisdiction  depends.  The  logic  of  Beg.  v.  BoUon  (1)  and  of 
Brittain  v.  Kinnaird  (2)  may  be  unimpeachable,  but  the  result,  aa 
of  much  other  good  logic,  is  practically  startling  to  all  but  legal 
minds ;  yet,  at  least,  the  effect  of  these  rules  is  to  uphold  the 
action  of  Courts  and  to  reject  as  far  as  possible  all  opportunities 
of  questioning  and  ^reversing  them,  whereas  the  effect  of  the 
present  system  of  appeals  is  obviously  directly  the  eontxary. 
In  Janea  v.  Curling  (3)  it  does  not  seem  to  have  been  con- 
tended by  any  one  that  the  order  which  was  reversed  would  not 
havQ  done  justice;  whereas  the  ordinary  rule  left  the  pei9oii 
who  had  succeeded  as  to  half  the  questions  in  dispute  to  pay  thct 
whdle  general  costs  of  the  trial.  But  that  the  order  would  have 
done  justice  was  not»  in  the  opinion  of  the  Court  of  Appeal,.!'  good 
cause  "  for  making  it,  and  it  was  made  therefore  without  juris* 
diction.    The  justice  of  it  was,  in  a  question  of  "  good  cause,"  aa 

(1)  1  Q.  B.  66.'  (2)  1  B.  Sc.  B.  432. 

(3)  13  Q.  B.  D.  262. 
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altogether  irrelevant  coiwid^ration.    Nor  have  I  been  so  fortiMiate       1886 
as  to  be  able  to  ga'tfcer  either  ifrom  Jimes  v.  Cwrling  (1)  or  ftom     HiJxtKY 
any  other  case  what  in  the  judgment  of  the  Court  of  Appeal  is       ^^ 
good  cause  for  interference ;  though  I  have  gathered  that  certain     Ix)ndcw 
things  which,  but  for  these  deciaons  I  should  have  thought  were  Railway  Co. 
good  cause,  are  not.    Certainly  the  striking  and  vigorous  Ian-     HtJOHro 
guage  of  Sir  George  Jessel  in  Cooper  v.  WhiUingham  (2),  cited  in    Mebbbtt. 
the  judgments  of  the  Court  in  Jones  v.  Curling  (1),  is  no  6uch       ^^^ 
guide.     Sir  George  Jessel  was  speaking  as  a  judge  <^  first      Masoe. 
instance,  aoEid  was  discussing,  not  his  power,  but  how  he  lihoidd  Loidc^rfdge, 
use  it,  not  the  existence  of  his  jurisdiction,  but  the*  wise  and 
sensible  rules  by  which  he  should  regulate  the  exercise  of  it. 

In  the  present  case,  however,  the  Court  s^pear  to  me  to  have 
advanced  beyond  the  decision  in  Jones  v.  Ourling  (1),  for  though 
they  are  good  enough  to  say  that  the  judge  would  have  reeeived 
their  approval,  if  he  had  exercised  his  discretion  in  the  way  in 
which  he  would  have  exercised  it,  if  he  had  exercised  it  at  all,  &c., 
they  disofdss  the  whole  matter  as  if  it  were  res  i»legra,  as  if  they 
had  heard  the  case,  and  seen  the  witnesses;  and  arrive  at  last, 
after  argument,  at  the  conclusion  that  a  fraudulent  claim  sup- 
ported by  fraudulent  evidence  and  dishonest  act8»  i.e«,  tiiat  a 
claim  whi<^  they  think  fraudulent,  supported  by  evidence  which 
they  think  untrue,  and  by  acts  which  they  think  dishonest,  would 
ha^e  furnished  that  condition  precedent  which  as  a  question  of 
fSEM^t  they  think  essential  to  the  oxercise  o£  the  jurisdiction.  And 
efne  of  their  Lordships,  if  he  is  rightly  reported,  suggests  that 
^the  proper  order  for  the  Court  of  Appeal  to  make  is  to  dUow 
the  Chief  Justice,  with  the  expression  of  their  opinion,  to  exer- 
cise his  discreti(m  as  to  the  costs  of  the  action."  Such  language 
speaks  fotr  itself,  nor  is  it,  perhaps,  worth  the  time  it  has  taken  to 
mention  it ;  what  is  more  important  is  that  it  follows  from  this 
judgment  that  it  waa  quite  open  to  the  Court  to  decide  the  other 
way,  and  to  have  held  that  all  the  things  mentioned  by  them 
did  ^no^  oonstitute  good  cause ;  that  if,,  instead  of  502.,  1002.  or 
1302.  had  been  recovered,  I  should  have  been  without  juris- 
diction to  deprive  a  fraudulent  and  oppressive  plaintiff  of  his 
costs^  aad  that  every  order  of  a  judge  as  to  costs  «nder  sdl  circum- 
(1)  13  Q.  B.  D.  262.  (2)  16  Ch.  D.  601. 
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1886       stances  is  matter  for  appeal,  in  spite  of  the  direct  words  of  the  Act 

HrxLKT     oi  Parliament ;  in  spite,  as  I  should  respectfully  say,  of  established 

West       ^^g^^  principle,  and  of  what  I  venture  to  call  good  sense.    And 

London     this  further  seems  to  follow :  all  action  by  a  judge  in  a  cause  must 

Bailwat  Ca  be  judicial ;  every  order  by  a  judge  made  in  an  action  must  be  a 

HuoHBs     judicial  order ;  whether  expressed  in  a  statute  or  implied  by  law, 

Mebbett.    equally,  as  I  think,  there  must  be  good  cause  for  it.    An  order 

^^^      to  postpone  a  trial  on  payment  of  the  costs  of  the  day — to 

Madge,     examine  a  witness  at  the  expense  pf  this  or  that  party  to  the 

LordCderidge,  actiou — cvcry  step  in  an  action,  from  the  least  to  the  greatest, 

is,  upon  the  principles  of  this  judgment,  matter  for  appeal.    Once 

grant,  as  you  must  grant,  that  every  judicial  act  must  have  good 

cause  for  it,  and  then  make  the  astonishing  assumption  that 

whether  a  judge's  opinion  is  well  founded  is  a  question  oifacty 

and  it  necessarily  follows  that  every  act  of  a  judge  may  be 

questioned,  not  in  terms  on  its  merits,  but  for  want  of  jurisdiction. 

I  am  quite  conscious  that  cases  may  be  put  in  which  it  seems 

strong  to  say  that  there  is  to  be  no  appeal  from  discretion ;  judges, 

.    even  the  highest,  are  but  men;  and  as  men  they  may  make 

mistakes,  nay,  I  do  not  deny  that  they  nmy  unconscientiously 

misuse  the  great  powers  entrusted  to  them.    But  I  answer,  in 

words  which  I  have  used  before,  and  which  I  repeat  only  because 

I  can  find  none  better  to  express  my  own  meaning: — in  the 

matter  of  costs  ^Uhe  statute  seems  to  me  for  convenience  and 

for  the  conduct  of  business  to  trust  the  judges ;  to  assume  that 

they  will  act  with  conscientiousness  and  in  good  feuth.    It  is  not 

suggested  here  that  there  was  want  of  either ;  but  if  there  were 

in  any  supposable  case  such  a  want,  it  is,  I  think,  the  least  of 

two  evils  and  better  on  the  whole  that  now  and  then  a  wrong 

order  should  be  made,  than  to  do  violence,  as  I  think  we  should, 

to  the  language  and  intention  of  the  statute  by  allowing  an 

appeal  in  a  matter  utterly  unsuitable  to  it,  and  committed  by 

Parliament  itself  to  the  conscience  of  the  judges : "  Ormerod  v. 

Todmorden  MiU  Company.  (1)    Amongst  many  admirable  changes 

which  the  Judicature  Acts  have  introduced,  there  is  one  change 

which  has  followed  on  them  by  no  means  admirable— the  very 

large  increase  in  the  costs  of  litigation,  due  chiefly  to  the  multi- 

(1)  8  Q.  B.  D.  664. 
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plication  of  appeals  in  matters  which  before  their  passing  were       1886 
unappealable.    I  am  indeed  powerless  to  alter  a  state  of  things     huxlby 
which  rery  naturally  drives  business  in  increasing  quantities       ^^ 
from  the  courts  to  private  tribunals ;  but  I  may  with  all  respect     London 
record  my  regret  at  and  dissatisfaction  with  decisions  which  Bailwat  Go. 
extend  appeals  to  matters  never  meant,  as  I  think,  to  be  appeal-     Hughes 
able,  upon  principles  which,  if  logically  followed,  would  render    Mebrbtt. 
litigation,  in  these  courts  at  least,  interminable,  and  the  plague       ^^^ 
of  costs  more  intolerable  than  ever.   "  Boni  judicis  est,"  no  doubt,      Madge. 
"  ampliare  jurisdictionem  suam ; "  or,  as  Lord  Mansfield  and  Lord  lom  coieridge, 
Abinger  have  said,  to  amplify  the  remedies  given  by  a  jurisdiction 
which  is  admitted  to  exist,  not  at  all,  '^arrogare  sibi  jurisdictionem 
non  suam." 

I  remain,  therefore,  of  opinion  that  the  decisions  of  the  Court 
of  Appeal  on  which  I  have  commented  do  for  all  practical 
purposes  substitute,  in  a  way  not  intended  by  the  law,  that  Court 
for  the  judge  who  presided  at  the  trial  as  the  tribunal  to  decide 
what  is  **  good  cause,"  and  therefore  whether  or  no  a  delinquent 
party  is  to  be  deprived  of  his  costs.  The  inconvenience  is 
extreme,  because,  although  I  know  after  a  fashion  my  own  mind, 
it  is  not  possible  for  me  to  know  the  minds  of  others  differently 
constituted,  and  not  having  the  same  materials  for  judgment. 
The  impediment  thus  created  to  a  free  and  healthy  exercise  of 
discretion  is  too  obvious  to  be  stated.  These  decisions,  however, 
bind  me,  and  the  question  is  what,  having  due  regard  to  the 
interests  of  the  suitors,  I  ought  to  do  in  the  cases  before  me.  In 
the  first  case  the  Court  of  Appeal  have  been  convinced  after  argu- 
ment that  fraud  and  falsehood  and  extortion  in  a  plaintiff  may 
be  properly  visited  by  a  deprivation  of  his  costs.  I  needed  no 
argument  to  convince  me,  but  as  the  Court  has  intimated  that  if 
I  had  acted  on  my  own  judgment  they  would  have  agreed  with 
me,  I  think  I  may  in  that  case  order  that  the  plaintiff  shall  be 
deprived  of  his  costs  without  any  serious  risk  of  exposing  the 
defendant  to  the  expense  and  annoyance  of  having  his  order 
reversed  as  being  made  without  jurisdiction.  I  accordingly 
make  the  order,  although  it  is  no  doubt  very  possible  that  on  a 
second  appeal  and  on  further  argument  the  Court  of  Appeal 
may  change  its  mind  and  hold  that  there  was  no  good  cause 


382  QUEEN'S  BENCH  DIVISION.  VOL.  XVlI. 

1886  for  making  the  order.    In  the  next  case,  Hughes  y.  M&trett,  I 

HtjxLET  am  in  more  difl3culty.    In  that  case  the  jury  found  a  verdict  for 

y^^  the  plaintiff  with    a  farthing  damages,  which  in  former  days 

London  would  of  itself  have  deprived  the  plaintiff  of  his  costs  imless  the 

ExTENfiOtON  *-  ^ 

Railway  Co.  judge  had  interfered  to  give  them.    In  this  case  the  real  de* 

HiroHss     fendant,  Baron  de  V?onns,  had  already  recovered  500?.  from  the 

Mbbbsit.    phintiff  in  a  cross  action,  in  which  action  the  defendant  counter- 

^^^^       claimed  (and  was  beaten)  for  the  very  libel  on  which  as  plaintiff 

Madge,     he  claimed  in  this.    To  my  mind  the  plaintiff  substantially  failed 

•iflrdQderidge,  and  the  defendant  substantially  succeeded ;  and  the  action  should 
never  have  been  brought.  But  all  these  facts  may  very  probably 
strike  the  Court  of  Appeal  differently,  and  it  may  turn  out  that 
my  order  is,  in  their  opinion,  made  without  jurisdiction.  But  if 
the  defendant  chooses  to  run  this  risk  I  think  him  entitled  to 
the  order  he  desires,  and  I  accordingly  order  that  the  plaintiff 
shall  recover  no  costs  in  his  action. 

In  the  remaining  action  it  was  plain  that  the  plaintiff  had  very 
little  cause  of  complaint,  if  any ;  and  Mr.  Clarke  consented  to  a  ver- 
dict for  the  plaintiff  with  one  farthing  damages  without  apology^ 
understanding,  as  he  said,  and  no  doubt  truly  said,  that  I  should 
interfere  to  deprive  the  plaintiff  of  his  costs.  But  for  the  deci- 
sions in  the  Court  of  Appeal  I  should  undoubtedly  have  done  so,, 
as  the  action  was  utterly  trumpery,  and  ought  not  to  have  been 
brought.  That  is  my  clear  opinion ;  but  it  is,  as  no^  dedded^ 
a  question  of  fact,  and  on  this  fact,  which  is  said  to  give  or  not  to 
give  jurisdiction,  the  Court  of  Appeal  will  very  likely  arrive  at  a 
totally  different  conclusion.  Subject,  therefore,  of  course,  to  what 
may  be  their  finding  on  this  issue  of  fact,  I  order,  on  what  seems 
to  me  good  cause,  that  the  plaintiff  in  this  action  should  not 
recover  any  costs. 

I  make  no  apology  for  the  length  of  this  judgment.  The 
question  is  important,  and  I  am  anxious  that  it  should  be  fully 
considered.  I  make  none  either  for  the  strength  of  some  of  the 
expressions  which  I  have  used.  If  I  have  spoken  strongly  it  i& 
because  I  have  felt  strongly.  It  cannot  be  -necessary  to  disclaim 
all  intentional  offence.  Por  the  Court  of  Appeal  I  have,  as  every 
lawyer  must  have,  deep  and  genuine  professional  respect.  But  I 
think  that  in  their  recent  decisions  on  this  matt^  they  have 


YQL.  XTIL  QUEEITS  BENCH  DIVISION.  883 

unnecessarily,  and  therefore  mischieyously,  interfered  with  the       1886 
discretion  of  the  judges.    I  do  not  speak  of  their  dignity  and  in-     huxlby 
dependence.    These  are  personal,  and  may  exist  and  be  displayed       ^^ 
as  well  by  the  youngest  magistrate  of  the  smallest  borough,  as  by     i^o^n^oN 
the  Lord  Qhancellor  him^^lf.  ButI  speak  of  an  interference  which,  Bailwat  €k>. 
-if  unnecessary  and  uncalled  for,  is  a  practical  impediment  to  the      Hughbs 
due  administration  of  justice,  lessens  the  authority,  and  therefore    Mebbett. 
the  usefulness,  of  the  judge,  fetters  the  free  and  conscientious       ^^^^ 
exercise  of  that  discretion  which,  in  right  hands  and  rightly  used,      Madgb. 
is  one  of  the  most  precious  as  well  as  the  most  powerful  weapons  Lord  coieridge» 
in  the  armoury  of  justice,  and  adds  to  the  difficulties  and  expenses 
of  the  suitor,  already  grievous  to  be  borne.    I  was  brought  up 
under  a  system  in  which  discretion  when  giyen  was  practically 
absolute.    It  was  the  unbroken  tradition  of  Westminster  Hall. 
I  belieye  that  system  worked  justice  and  saved  expense.    I  hope 
I  may  be  forgiven  if,  with  what  energy  renxains  to  me,  I  strive 
after  many  years'  experience  and  drawing  near  the  close  of  my 
judicial  career,  to  preserve  this  unfettered  discretion  which,  in  my 
opinion,  was  given  me  by  Parliament,  and  which  I  have  never,  at 
leajst  intentionally,  abusied. 

Orders  accordingly. 

Solicitors  in  the  first  case:    R.  B.  Bdly  ior  the  plaintiff; 
Seggerty,  for  the  defendants. 

Solicitors  in  the  second  case :  Edwin  Hughes,  for  the  plaintiff; 
Leujis  dt  Lewis,  for  the  defendant. 

Solicitors  in  the  third  case:  Storry,  for  the  plaintiff;  W.  F. 
IHndeU,  for  the  defendant. 

•    W.  A. 
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1^«  [IN  THE  (X)URT  OP  APPEAL.] 

May  14. 

THE  DEWSBURY  AND  HECKMONDWIKE  WATERWORKS  BOARD, 

Appellants;    THE  ASSESSMENT    COMMITTEE  OF    THE    PENI- 
STONE  UNION,  Respondents. 


Poor-rate-'Principle  of  Asseasment^Land  occupied  by  Local  Au(hority  for 
Public  Purposes— Waterum-ks-^Water-rate  in  aid  of  Water-rents, 

The  appellants,  a  local  board  incorporated  by  a  special  Act  (39  &  40  Vict, 
c.  clxxxv.),  were  empowered  by  the  Act  to  levy  a  public  water-rate,  but  it  was 
provided  that  they  should  not  levy  any  higher  rate  than  might  be  required  to 
discharge  so  much  of  the  expenses  of  maintaining  the  waterworks,  &c.,  as  the 
amount  of  water-rents  and  other  payments  for  a  supply  of  water  should  not  be 
suflBcient  to  discharge : — 

Held  (affirming  the  judgment  of  the  Queen's  Bench  Division),  that,  in  assess- 
ing the  appellants  to  the  poor-rate  in  respect  of  their  reservoirs,  pipes,  and 
works,  the  amount  collected  by  means  of  a  water-rate  ought  to  be  taken  into 
account. 

Appeal  from  the  order  of  the  Queen's  Bench  Division  (Manisty 
and  A.  L.  Smith,  JJ,)  upon  a  special  case  for  the  opinion  of  that 
Court,  under  12  &  13  Vict,  c.  45,  s.  11.  The  case  is  reported  (1), 
where  the  facts  are  fully  stated.  The  question  was  as  to  the 
principle  of  the  assessment  to  poor-rate  of  certain  property  of 
the  appellants  situate  in  the  respondents'  union. 

The  appellants  were  a  waterworks  board  incorporated  under 
s.  3  of  the  Dewsbury  and  Heckmondwike  Waterworks  Act»  1876 
(39  &  40  Vict.  c.  clxxxv.). 

The  respondents  were  the  assessment  committee  of  the  Peni- 
stone  Union  in  the  West  Eiding  of  Yorkshire. 

Sect.  47  of  the  Act  provided  that  all  expenses  and  receipts  of 
the  waterworks  board  should  be  divided  between  the  Dewsbury 
Corporation  and  the  Heckmondwike  Board  in  certain  specified 
proportions. 

Sect  99  authorized  the  Dewsbury  Corporation  within  the 
borough  of  Dewsbury,  and  the  Heckmondwike  Board  within  the 
Heckmondwike  district,  to  charge  certain  maximum  rents  for  the 
supply  of  water  to  the  occupiers  of  houses  within  the  borough 

(1)  16  Q,  B.  D.  585, 
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and  the  district  respectively.    Sect.  105  empowered  the  Dewsbary        1886 

Corporation  within  the  borough  and  the  Heckmondwike  Board    dbwsbubt 

within  the  Heckmondwike  district  respectively  to  cause  a  rate,  to  ^^^^^^ 

be  called  "  the  public  water-rate,"  to  be  levied  within  the  borough    -^^*- 

or  district  once  in  every  year,  or  oftener  as  occasion  might  re-  CoxMiTTEBor 

quire,  either  prospectively  in  order  to  raise  money  for  the  payment      jjmojx!^ 

of  future  expenses,  or  retrospectively  in  order  to  raise  money  for 

the  payment  of  expenses  already  incurred,  or  partly  prospectively 

and  partly  retrospectively.    Sect.  106  provided  that  when  the 

Dewsbury  Corporation  or  the  Heckmondwike  Board  should  have 

paid  off  the  amount  which  they  were  respectively  by  the  Act 

authorized  to  borrow,  the  corporation  or  the  board,  as  the  case 

might  be,  "shall  not  thereafter  levy  any  higher  public  water-rate 

than  may  be  required  to  discharge  so  much  of  the  expenses  of 

maintaining,  repairing,  restoring  and  extending  the  waterworks, 

and  of  carrying  this  Act  into  execution  with  reference  thereto, 

and  of  any  damages,  penalties,  or  other  payments  which  the 

corporation  or  the  board,  as  the  case  may  be,  may,  under  the 

provisions  of  this  Act,  be  liable  to  pay  or  contribute  towards,  as 

the  amount  of  water-rents  and  other  payments  for  a  supply  of 

water  which  the  corporation  or  board  may  under  the  provisions 

of  this  Act  be  entitled  to,  shall  not  be  sufScient  to  discharge." 

Par.  8  of  the  special  case  stated  that  "  the  amount  paid  for 
interest  upon  borrowed  moneys  during  the  year  1882  by  the 
appellants  was  the  sum  of  9902Z.  3$.,  and  the  amount  received 
during  the  same  year  by  the  appellants  was  the  aggregate  sum 
of  15,878Z.  lis.  Id.,  of  which  6,127/.  4«.  10c?.  was  received  from 
public  water-rates,  and  9,751Z.  12d.  3d.  from  water-rents.  The 
public  water-rates  are  levied  to  supply,  and  do  supply,  any 
deficiency  between  the  expenditure  and  the  amounts  received 
from  the  water-rents,  which  are  the  maximum  rents  allowed  by 
the  Act." 

The  question  was  whether,  in  estimating  the  rateable  value  of 
the  appellants'  property,  the  public  water-rate  was  to  be  taken 
into  account  as  well  as  the  water-rents. 

The  Queen's  Bench  Division  decided  that  the  water-rate  was 
to  be  taken  into  account. 

The  board  appealed. 
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1866  A*  Charles,  QX}.,  and  West,  fdf  the  appellaaits.    A  hypothetical 

DxwsBURT    tenant  <rf  the  waterworks,  in  considering  what  yearly  rent  he 

^"^Bo^^^  should  oflferj  wonld  not  take  into  account  the  fact  that  a  rate 

.     *•         could  be  levied  in  aid  of  the  water-rents.    He  could  never  get  a 

A88E88UBNT  ^ 

Committee  of  farthing  of  the  rate.  The  maximum  water-rent  whicih  the  appel- 
Union,  lants  could  levy  might  produce  a  profit,  and  the  question  is  what 
yearly  r&txt  the  hypothetical  tenant  would  pay. 

[Fbt,  L.  J.  Is  not  a  man  who  may  make  a  profit,  and  who 
cannot  make  a  loss,  in  a  better  position  than  one  who  may  make 
a  loss?] 

The  question  is  whether  the  occupation  is  beneficial,  and  the 
fact  that  there  cannot  be  a  loss  does  not  make  it  beneficial  If  the 
water-rents,  plus  the  rate,  are  never  more  than  zero,  there  is  no 
beneficial  occupation.  If  the  rents  are  more  than  zero,  the  appel- 
lants are  willing  to  be  rated  on  the  excesd.  The  rate  is  purely  a 
rate  in  aid  of  loss,  and,  for  the  purpose  of  assessment,  the  question 
is  as  to  the  profit  of  the  occupier :  Mayor,  dcj  of  Peterborough  v. 
Stamford  Union  (1)  ;  West  Bromwich  School  Board  v.  Overseers  of 
West  Bromwieh  (2). 

Moreover,  the  rate  is  not  sufficiently  connected  with  the  occu- 
pation to  be  taken  into  account  in  assessing  the  property  for  poor's- 
rate:  Beg.  v.  Christopherson,  (8)  In  that  case  the  rector  of  a 
parish,  under  the  provisions  of  a  local  Act,  received  annually  the 
proceeds  of  a  rate,  called  the  rector's  rate,  made  upon  the  owners 
of  houses,  &c.,  and  the  Court  of  Appeal  held  that  he  was  not 
rateable  to  the  poor-^rate  in  respect  of  the  amount  so  received, 
the  same  not  being  in  lieu  of  tithes. 

[The  other  points  which  were  argued  before  the  Divisional 
Court  were  not  raised  before  the  Court  of  Appeal.] 

Jelf,  Q.G.,  and  CaeUe,  for  the  respondents,  were  not  heard. 

Lord  Esheb,  M.B.  The  facts  stated  in  the  special  case  shew 
that,  by  reason  of  the  legislation  with  regard  to  this  water  corpo- 
ration, they  are  entitled  to  levy  a  water-rent  up  to  a  certain 
maximum,  and  if,  when  they  have  done  that,  the  water-rents  do 
not  in  any  one  year  cover  their  expenses,  then,  either  directly  by 

(1)  31  \V.  R.  949,  (2)  13  Q/B.  D.  929. 

(3)  16  Q.  B.  D.  7. 
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one  step  or  indirectly  by  seyeral  steps^  they  are  entitled  to  levy  a       1886 
rate  in  aid  to  make  up  the  deficiency  in  that  year — ^the  difference    j^mnaam' 
between  the  amount  of  the  water-rents  and  the,  amount  of  the  ^^^JJ*" 
'expenses.    There  is  nothing  in  the  special  case  to  shew  that  the    ^^^ 
water-rents  will  always  in  every  year  be  deficient.    The  appel«Ck)]afXTTBaoF 
lants  relied  on  the  latter  part  of  the  8th  paragraph,  which  states      Uwon. 
that  '^the  public  water-rates  are  levied  to  supply^  and  do  supply,  hot^^l^^uA. 
any  deficiency  between  the  expenditure  and  the  amounts  received 
from  the  water-rents,  which  are  the  maximum  rents  allowed  by  the 
Act."    That  seems  to  me  to  be  no  more  than  a  statement  that, 
when  the  maximum  water-rents  are  deficient,  then  the  water-rate 
is  levied. 

Then  the  question  is,  whether  that  power  of  obtaining  the 
water-rate  in  aid  ought  to  be  taken  into  account  in  estimating  the 
annual  value  of  the  appellants'  property. 

The  legal  principle  is  this :  You  are  to  take  the  annual  value 
{subject  to  all  the  deductions  which  ought  to  be  allowed)  of  the 
property  to  be  the  rent  which  a  hypothetical  tenant  firom  year 
to  year  would  give  for  it  if  he  had  it  upon  the  same  tenns  as 
the  actual  owner  (i.e.  in  the  present  case  this  water  authority  or 
corporation)  has  it.  In  that  view  the  head-note  to  Mayor,  c&c, 
of  Peterborough  v.  Stamford  Union  (1)  must  be  expanded,  and 
read  thus  (adding  the  words  in  italics) :  ^^  Where  land  is  occupied 
by  a  local  authority  for  public  purposes  the  land  is  to  be  assessed 
to  the  poor-rate  at  the  rent ,  which  a  tenant  would  pay,  it 
subject  to  the  same  restrictions  as  are  imposed,  and  entitled  to  the 
same  advantages  as  are  conferred,  upon  the  local  authority."  That 
is  the  true  doctrine.  Then  the  question  is  this,  is  it  an  ad- 
vantage to  a  man  to  hold  land  upon  these  terms,  viz.,  that,  if 
there  is  a  deficiency  in  the  rents  which  he  can  obtain  in  any 
one  year,  he  has  a  right  to  have  that  deficiency  made  up  by  a 
rate,  but,  if  in  any  one  year  the  rents  which  he  obtains  are  more 
than  his  expenses,  then  he  has  the  advantage  of  the  profits  ?  Of 
course  it  is  a  great  advantage  to  a  tenant  that  he  can  never  lose 
in  any  one  year,  while  in  other  years  he  may  gain,  and  that  advan- 
tage must  be  taken  into  account  in  estimating  the  rent  which  he 
would  give  for  the  land  if  he  were  placed  in  the  same  position  as 

(1)  31 W.  B.  949. 
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1886        the  actual  owner.    That  is  the  true  principle,  and  we  are  only 
Dewsbubt    asked  to  lay  down  the  principle.    It  seems  to  me,  therefore,  that 
^^^d"^  the  decision  of  the  Divisional  Court  was  quite  right 

«•  Then  the  second  point  consisted  in  likening  this  case  to  Beg. 


OoimiTTBB  OP  V.  Chridoplierson  (1),  in  which  the  rector  of  a  parish  received 

Pbnibions 

Union.  ^^  income  independently  of  tithes.  In  that  case  we  held  that  it 
LordE^,M.B.  ^^  ^®^  much  the  same  thing  as  if  a  tenant  was  by  other  means 
a  rich  man ;  in  such  a  case  his  riches  derived  aliunde  would  not 
be  an  advantage  or  a  disadvantage  to  the  business  which  he  was 
carrying  on ;  they  would  be  no  part  of  the  business.  Those  riches 
would  be  a  wholly  independent  thing.  In  the  present  case  the 
very  thing — ^the  rate  in  aid — which  is  to  prevent  a  loss  in  the 
carrying  on  of  the  appellants'  business  is  an  advantage  to  the 
business  itself;  it  is  an  advantage  to  the  land  which  they  are 
using  for  the  purpose  of  their  business.  Therefore,  on  that  point 
also,  I  cannot  say  that  the  decision  of  the  Divisional  Court  was 
wrong. 

BowEN,  and  Fry,  L.JJ.,  concurred. 

Appeal  dismmed. 

Solicitors  for  appellants :  Bidsdale  &  Son,  far  Chadwick  &  Sons, 
Detoshury. 

Solicitors  for  respondents:  Torr  &  Cc^for  Dransfidd  dt  Sane, 
PenisUme. 

(1)  16  Q.  B.  D.  7. 

W.  L.  C. 
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[IN  THE  COURT  OP  APPEAL.]  1886 

May  28. 
Ex  PARTE  REGISTRAR  OP  CROYDON  COUNTY  COURT.  ' 

In  be  WISE. 

Bankruptcy — Be/usdl  of  Begistrar  of  County  Court  to  carry  out   Order  of 
Court  of  Appeal — Procedure  to  compel  Obedience — Jurisdiction, 

Upon  appeal  from  a  county  court  in  a  bankruptcy  proceeding,  the  Divisional 
Court  allowed  the  appeal,  and  ordered  money,  which  had  been  paid  into  the 
county  court  to  abide  the  result  of  the  appeal,  to  be  paid  out  to  the  appellant. 
The  Divisional  Court  also  gave  leave  to  appeal  to  the  Court  of  Appeal,  but 
made  no  order  for  a  stay  of  proceedings.  The  registrar  of  the  coimty  court 
having  refused  to  pay  out  the  money  until  the  time  for  appealing  to  the  Court 
of  Appeal  had  elapsed : — 

Beldf  that  the  refusal  was  unjustifiable,  but  that,  the  registrar  being  an 
officer  of  the  county  court,  the  Divisional  Court  had  no  jurisdiction  over  him 
personally  to  enforce  compliance  with  the  order. 

Appeal  from  an  order  made  by  Caye  and  Grantham,  JJ.^  that  • 
the  registrar  of  the  Croydon  County  Court  should  at  once  pay  a 
sum  of  4507.  out  of  court  to  W.  P.  Brown,  and  that  he  should 
also  pay  the  costs  of  Brown  of  the  motion  upon  which  the  order 
was  made,  and  his  costs  of  and  occasioned  by  the  refusal  of  the 
registrar  to  pay  the  4507.  out  of  court  to  Brown* 

On  the  application  of  the  trustee  in  the  bankruptcy  of  H.  J.  J. 
Wise,  an  order  was  made  by  the  Croydon  County  Court,  declaring 
that  a  post-nuptial  settlement  which  the  bankrupt  had  executed, 
was  void  as  against  the  trustee  in  his  bankruptcy,  and  giving 
the  tru3tee  of  the  settlement  leaye  to  appeal  to  the  Diyisional 
Court,  on  the  terms  of  his  paying  4507.  into  court.  The  450Z.  wa» 
paid  into  court  by  Brown,  who  was  the  trustee  of  the  settlement, 
and  the  money  was  then  under  the  control  of  the  registrar.  On  the 
1st  March,  1886,  the  appeal  was  heard  by  the  Divisional  Court, 
when  the  Court  held  that  the  settlement  was  not  void,  and  dis- 
charged the  order  of  the  county  court,  and  ordered  that  the  450?. 
should  be  paid  out  of  court  to  Brown.  The  Court  also  gave  leave 
to  appeal  to  the  Court  of  Appeal,  but  no  order  was  made  for  a 
stay  of  proceedings  pending  the  appeal.  When  tiiis  order  was 
drawn  up  it  was  placed  in  due  course  on  the  file  of  the  proceedings 
in  the  bankruptcy,  but  it  was  not  served  on  the  registrar  of  the 

Vol.  XVJI.  2  E  2 


Wise. 


390'  QUEEN'S  BENCH  DIVISIDN.  V0L.XV1L 

1886  county  court.  On  the  22nd  March,  1886,  Brown's  solicitors  wrote 
Ex  PARTE  to  the  registrar,  asking  him  to  remit  the  450Z.  to  them  on  behalf 
^BOYDON  ^^  Brown.  At  this  time  the  file  of  the  proceedings,  which  had 
^uBT^  been  sent  to  London  because  of  the  appeal,  had  not  been  returned 
Ik  RE  to  the  cbunty  court.  On  the  31st  March,  the  file  of  proceedings 
having  been  returned,  Brown's  solicitors  wrote  again  to  the 
registrar,  asking  him  to  remit  the  450Z.  to  them.  On  the  1st  April 
the  registrar  wrote  in  reply,  that  he  could  not  part  with  the  4502. 
until  the  time  for  an  appeal  agaiiist  the  ord^r  of  the  Divisional 
Court  had  expired.  On  the  2xid  April  Brown's  solicitors  again 
wrote  to  the  registrar  pressing  him  for  payment  of  the  450Z.,  but 
he  persisted  in  his  refusal,  and  insisted  on  retaining  the  money 
until  the  appeal,  notice  of  which  had  meanwhile  been  given  by 
the  trustee  in  the  bankruptcy,  should  have  been  disposed  of. 
The  appeal  was  heard  by  the  Court  of  Appeal  on  the  16th  April, 
and  was  dismissed.  On  the  17th  April  Brown's  solicitor  went  to 
Croydon  and  had  an  interview  with  the  registrar,  when  he  in- 
formed him  of  the  dismissal  of  the  appeal.  The  registrar  still 
refused  to  pay  out  the  money>  untQ  he  had  seen  the  order  of  the 
Court  of  Appeal.  On  the  19th  April  a  notice  of  motion  in  the 
Divisional  Court  was  given  on  bdialf  of  Brown, -calling  on  the 
registrar  to  shew  cause  why  the  450Z.  should  not  be  paid  out 
forthwith  to  Brown.  This  motion  was  heard  by  the  Divisional 
Court  on  the  2l6t  April,  1886.  The  registrar  did  not  take  any 
objection  to  the  jurisdiction  of  the  Divisional  Court. 

JET.  D.  Greene,  Q.C,,  and  F.  Cooper  WiUiSj  for  the  motion. 
Frank  L.  Wright,  for  the  registrar. 

Cave,  J.  It  is  perfectly  clear  that  the  registrar  has  mistaken 
his  duty  in  this  matter.  His  duty  was  to  obey  the  order  of  this 
Court  as  soon  as  he  became  aware  of  it,  and  the  order  of  this 
Court  was,  that,  notwithstanding  that  an  appeal  was  pending,  the 
money  should  at  once  be  paid  out.  He  has  not  even  now,  after 
he  has  been  informed  of  the  result  of  the  appeal,  paid  out  the 
money,  and  his  conduct  has  put  the  unfortunate  applicant  to 
the  expense  of  coming  here  to-day.  He  must  undoubtedly  pay 
the  costs  of  this  motion,  and  even  that  is  but  an  inadequate 
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compensation  to  the  applicant,  because^  owing  to  the  registrar's       1S86 

misunderstanding  his  powers,  and  clearly  committing  a  contempt  expabtb^ 
of  Court  by  not  obeying  the  order,  the  applicant  has  been^^|^^<^' 

deprived  of  the  interest  upon  the  money  for  six  or  seven  weeks.  Ck)inmr 
The  least  we  can  do  is  to  direct  the  registrar  to  pay  the  money       j^  ^  * 
out  at  once,  and  to  pay  the  costs  of  this  motion  and  the  costs  of       Wibb. 
and  occasioned  by  his  refusal  to  obey  the  order  of  the  Court. 

Gbantham,  J.,  concurred. 

The  registrar  appealed. 

May  28.  Muir  Mackenzie,  and  Herbert  Beed,  for  the  registrar. 
The  order  of  the  Divisional  Court  was  never  served  oh  the 
registrar.  The  practice  in  this  county  court  has  always  been  not 
to  pay  out  money  which  has  been  paid  into  court,  till  after  the 
time  has  expired  for  appealing  from,  the  order  which  directs  that 
it  shall  be  paid  out.  The  registrar  was  right  in  declining  to  pay 
the  money  out  until  the  order  of  the  Court  of  Appeal  was  produced 
to  him.  He  knew  there  had  been  an  appeal,  and,  until  the  order 
of  the  Court  of  Appeal  was  produced  to  him,  he  could  not  tell 
whether  the  order  of  the  Divisional  Court  had  been  discharged. 
At  any  rate  he  is  an  officer  of  the  Court,  and  was  acting  bona 
fide  in  the  discharge  of  his  duty,  and  he  ought  not  to  be  punished 
by  being  made  liable  to  the  payment  of  costs.  In  order  to  found 
a  proceeding  against  him  by  way  of  process  for  contempt,  the 
order  should  have  been  served  on  him  personally. 

Lastly,  the  Divisional  Court  had  no  jurisdiction  to  make 
the  order  appealed  from.  The  registrar  is  not  an  officer  of  the 
Divisional  Court.  He  is  an  officer  of  the  county  court,  and,  if  he 
has  failed  in  the  discharge  of  his  duty  as  an  officer  of  that  court, 
any  application  to  compel  him  to  perform  his  duty  ought  to  have 
beei)  made  to  the  judge  of  his  own  court. 

H.  D.  Oreene,  Q.C.y  and  F.  Cooper  Wiilts,  for  the  trustee  of 
the  settlement.  The  Divisional  Court  had  power  to  enforce  its 
own  order,  and  to  punish  as  a  contempt  of  Court  any  disobedi- 
ence of  it.  The  registrar  is  an  officer  of  the  Court,  and,  when 
the  Divisional  Court  has  made  an  order  which  it  is  the  duty  ef 
the  county  court  to  carry  into  effect,  the  High  Court  has  juris- 

2  E  2  2 
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188G       diction  to  commit  him  for  contempt  if  he  refuses  to  obey  the 

ExPABTB    order, 
Bboistrab  of 
Cbotdon 
Ck>uiiTY         Lord  Esheb,  M.B.    The  Lord  Chancellor  (1),  who  has  heard 

^^'  really  the  whole  of  the  argument,  has  requested  me  to  say  that 
Wi6B.  he  agrees  with  the  judgment  which  we  are  about  to  pronounce. 
The  Divisional  Court  reversed  the  decision  of  the  countv 
court,  and  gave  judgment  that  the  settlement  which  was  in 
dispute  was  valid,  and  ordered  that  the  money  which  had  been 
paid  into  court  by  the  trustee  should  be  paid  out.  That  order 
was  placed  on  the  file  of  the  proceedings  in  the  bankruptcy  and 
was  brought  to  the  attention  of  the  registrar.  If  it  was  not 
specifically  brought  to  his  attention,  he  ought  tp  have  known  of 
it.  He  took  upon  himself  to  say  that,  notwithstanding  that 
order,  he  should  retain  the  money  until  the  time  for  appealing 
from  the  order  had  expired,  and  that,  if  an  appeal  should  be- 
presented  before  the  time  had  expired,  he  should  retain  the 
money  pending  the  appeal.  Anything  more  absolutely  wrong  I 
cannot  conceive.  The  order  of  the  Divisional  Court  was  the 
order  which  his  own  Court  ought  to  have  nxade,  and  he  ought  ta 
have  obeyed  that  order  at  once.  If  he  had  considered  the 
matter  at  all  he  would  have  seen,  that  in  no  court  does  an 
appeal  of  itself  operate  as  a  stay  of  proceedings.  He  was  abso- 
lutely wrong  in  what  he  did,  and  if,  as  he  says,  it  has  been  the 
practice  of  his  own  court  during  a  period  of  eighteen  years  to 
treat  an  appeal  as  a  stay  of  proceedings,  that  practice  has  been, 
wrong.  But,  nevertheless,  the  order  which  he  disobeyed  was  an 
order  of  the  Court  of  Appeal  from  the  county  court,  which  was  in 
the  nature  of  a  direction  to  the  county  court.  It  was  the  order 
which  the  county  court  ought  to  have  originally  made,  and  it 
was  the  duty  of  the  county  court  to  carry  it  out  But  the  next 
question  is,  whether,  if  an  officer  of  the  county  court  does  that 
which  is  wrong,  it  is  possible  to  come  to  the  Divisional  Court 
to  enforce  its  own  order  by  committing  for  contempt  the  officer 
of  the  county  court  ?  In  my  opinion,  the  Divisional  Court,  when 
it  has  pronounced  its  order,  has  nothing  more  to  do  with  it  It 
is  the  duty  of  the  county  court  to  carry  out  the  order,  and  the 
(1)  Lord  Herschell,  L.C.,  had  left  the  court  before  judgment  was  pronounced. 
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Bboutrabof 
Grotix)x 
ComfTY 
Court. 

In  re 

Wise. 


Diyisional  Court  has  no  power  upon  an  original  motion  to  enforce  1886 
obedience  to  its  own  order.  I  doubt  whether  the  Divisional  Court  ex  pabte 
•covld  enforce  the  payment  of  the  costs  of  the  appeal ;  but  it 
•certainly  could  not  enforce  the  carrying  out  of  the  rest  of  the 
-order.  When  the  officer  of  the  county  court  dared  to  disobey  an 
order  which  he  ought  to  have  treated  as  the  order  of  his  own  court, 
the  proper  course  to  compel  him  to  obey  was  to  apply  to  the 
county  court  The  application  was  made  to  the  wrong  Court — to 
a  Court  which  had  no  jurisdiction  in  the  matter,  and  on  this 
ground  the  appeal  will  be  allowed.  I  desire  to  say  that  I  have 
JDO  doubt  but  that  the  registrar  of  the  county  court  only  made  a 
mistake  in  law. 

Fbt,  L.J.  I  entirely  concur^ in  what  has  been  said  by  the 
Master  of  the  Bolls.  The  conduct  of  the  registrar  seems  to  me 
to  be  worthy  of  censure.  But  the  question  is,  whether  the 
Divisional  Court  had  any  jurisdiction  to  order  him  to  pay  costs. 
It  is  argued  that  they  had  power  to  enforce  their  order  by  process 
of  contempt.  But  the  ordbr  was  not  an  order  on  the  registrar 
personally.  It  ordered  that  the  money  should  be  paid  out  of 
court  to  the  trustee.  If  the  trustee  desired  to  enforce  the  order 
by  process  of  contempt,  he  ought  at  any  rate  to  have  obtained  a 
further  order,  specifying  the  person  who  was  to  make  the  pay- 
-ment  and  the  time  within  which  he  was  to  make  it.  If  such 
an  order  could  have  been  obtained  (as  to  which  I  express  no 
opinion),  it  was  not,  and  the  Divisional  Court  had  no  jurisdiction 
to  make  the  order  which  they  did  make. 

Appeal  allowed. 

LoBD  EsHEB,  M.E.    We  give  no  costs  in  either  court. 

Solicitor  for  registrar :  /.  E.  Fox. 

Solicitors  for  trustee :  Clarksony  Oreenwell,  &  Wyles, 

W.  L.  C. 
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1886  THE  QUEEN  v.  THE  JUSTICES  OF  GENERAL  ASSESSMENT 

Marchn,\^  SESSIONS  FOR  THE  METROPOLIS. 

Metropolis — Vdlimtion  Acts — Assessment  Sessions — Appeal — Notice  of  Appeal — 
Valuation  (^Metropolis)  Act,  1869  (32  &  33  Vict.  c.  67),  «.  33. 

The  assessment  committee  of  a  union  appealed,  under  s.  32  of  the  Valuation 
(Metropolis)  Act,  1869,  to  the  general  assessment  sessions  against  the  valua- 
tion list  of  the  respondent  parish,  and  against  the  total  gross  and  rateable 
values  appearing  therein,  on  the  ground  that  those  values  were  too  low,  and  it 
appeared  from  the  case  stated  by  the  appellants  in  compliance  with  the  rules 
made  under  the  Act  that  they  sought  to  have  the  total  values  increased  by 
shewing  that  the  assessments  in  the  valuation  list  of  a  large  number  of  specified 
hereditaments  were  too  low : — 

Eddy  that  the  appeal  did  not  ''  relate  to  the  unfairness  or  incorrectness  of 
the  valuation  of  any  hereditament  occupied  by  any  person  other  than  the 
appellant "  within  the  meaning  of  s.  33  of  the  Valuation  (Metropolis)  Act, 
1869 ;  that  those  words  applied  only  to  appeals  in  which  it  was  objected  that 
the  valuation  of  particular  hereditaments  was  unfair  or  incorrect  so  far  as  it 
affected  the  assessment  of  the  ratepayers  of  a  parish  inter  se ;  and  therefore 
that  the  appellants  need  not  serve  notice  .of  appeal  imder  s.  33  upon  the 
occupiers  of  the  specified  hereditaments. 

BuLE  calling  upon  the  justices  of  the  general  assessment 
sessions  for  the  MetropoUs  to  shew  cause  why  a  writ  should  not 
issue  to  prohibit  them  from  further  proceeding  upon  the  hearing 
of  an  appeal  by  the  assessment  committee  of  the  Fulham  Union 
against  the  yaluation  list  of  the  parish  of  St.  Mary  Abbotts^ 
Kensington,  and  against  the  totals  of  the  gross  and  rateable 
values  appearing  in  such  list. 

The  rule  was  obtained  on  behalf  of  the  parish  of  St.  Mary 
Abbotts,  Kensington,  on  the  ground  that  the  justices  of  the 
general  assessment  sessions  had  no  power  to  hear  the  appeal. 

On  the  12th  of  January,  188G,  the  assessment  committee  of 
the  Fulham  Union  gave  notice  to  the  assessment  committee  of 
the  parish  of  St.  Mary  Abbotts  that  they  intended  at  the  next 
court  of  general  assessment  sessions  to  be  holden  under  the 
Valuation  (Metropolis)  Act,  1869,  to  appeal  against  the  yaluation 
list  of  the  parish  of  St.  Mary  Abbotts,  approved  and  certified  on 
the  31st  of  October,  1885,  by  the  assessment  committee  of  thai 
parish. 
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The  notice  of  appeal  recited  that  the  appellants  felt  aggrieyed       188g 
by  reason  of  the  total  of  the  gross  value  and  the  total  of  the  the  Quebn 
rateable  value  respectively  appearing  in  the  valuation  list  of  the  jugrJ^^Eg  Qp 
respondent  parish  being  too  low,  and  stated  that  the  appellants    ^eneral 
desired  to  have  the  valuation  list  corrected  by  increasing  the  Sessions  fou 
totals  of  the  gross  and  rateable   values   respectively  in  the 
manner  specified  in  the  notice. 

On  the  1st  of  February  the  appellants  delivered,  under  r.  5 
of  the  orders  of  the  23rd  of  June,  1870,  made  by  the  court  of 
general  assessment  sessions  under  the  Valuation  (Metropolis) 
Act,  1869,  a  statement  of  their  case  in  writing  to  the  respon- 
dents, the  material  allegations  of  which  were  as  follows : — 

1.  This  is  an  appeal  by  the  assessment  committee  of  the 
Fulham  Union  by  reason  of  their  being  aggrieved  by  the  total 
gross  value  of  the  parish  of  St.  Mary  Abbotts,  Kensington,  being 
too  low,  and  by  the  total  rateable  value  being  too  low. 

5.  The  appellants  will  contend  that  the  valuation  list  of  the 
said  parish  should  be  corrected  by  increasing  the  total  gross  and 
rateable  values  in  the  valuation  list  from  the  sums  of  2,154,2787. 
and  1,806,5992.  to  the  sums  of  2,332,955Z.  and  1,958,4257.  respec- 
tively, or  to  such  further  or  other  sums  respectively  as  the  Court 
may  determine  to  be  the  true  gross  and  rateable  values  of  the 
rateable  hereditaments. 

6.  The  several  hereditaments  situated  in  the  parish  of  SU 
Mary  Abbotts,  Kensington,  and  mentioned  in  the  third  column 
of  the  schedule  hereto,  are  valued  in  the  valuation  list  under 
appeal  at  the  gross  and  rateable  values  appearing  opposite  to 
them  in  the  4th  and  5th  columns  of  such  schedule. 

[The  schedule  appended  to  the  case  consisted  of  a  list  of  about 
600  hereditaments  appearing  in  the  valuation  list  under  appeal. 
In  the  first  column  the  district  number,  and  in  the  second  the 
assessment  number,  of  each  hereditament  was  specified ;  in  the 
third  column  the  name  or  situation  of  the  property  was  described ; 
in  the  fourth  the  gross  values;  and  in  the  fifth  the  rateable 
values  of  the  hereditaments,  as  finally  determined  by  the  assess- 
ment conmiittee  were  respectively  set  forth ;  and  in  the  sixth  the 
gross  value,  and  in  the  seventh  the  rateable  value  respectively  as 
estimated  by  the  appellants  were  set  forth.] 
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1886  7.  The  hereditaments  numbered  116  to  127  (inclusive)  and 

~The  Quben  129  and  130  in  the  schedule  are  the  premises  or  works  of  railway 

JrsTiCTs  OF  companies,  waterworks  companies,  and  gas  companies,  and  in  the 

uenebal  quinquennial  valuation  list,  which  came  into  force  in  the  year 

Ai>.SES81IENT 

Sksmons  fob  1881,  the  premises  and  works  of  those  companies  were  valued  as 
iiBOPous.  f^jjQ^g ;_|^Here  the  values  were  stated.] 

8.  The  values  of  the  premises  and  works  of  the  said  companies 
have  greatly  increased  since  the  date  of  the  said  quinquennial 
valuation  list,  but  sufficient  allowance  for  such  increase,  and  for 
additions  to  such  premises  and  works,  has  not  been  made  in  the 
valuation  list  under  appeal,  nor  have  the  present  gross  or  rateable 
values  of  the  premises  and  works  of  such  companies  been  ascer- 
tained by  the  assessment  committee  or  overseers  of  the  said  parish 
of  St.  Mary  Abbotts,  Kensington,  or  inserted  in  the  valuation  list 
under  appeal.  [The  case  went  on  to  refer  to  a  great  number  of 
other  hereditaments  described  in  the  schedule,  including  schools, 
a  workhouse,  an  infirmary,  a  town  hall,  a  vestry  hall,  dwelling- 
houses  let  on  repairing  leases,  other  dwelling-houses,  shops, 
hotels,  and  public-houses,  and  stated  various  grounds  upon  which 
the  appellants  contended  that  those  hereditaments  were  insuffi- 
ciently valued  in  the  valuation  list  under  appeal.] 

23.  The  appellants  say  that  the  respective  gross  and  rateable 
values  appearing  in  the  valuation  list  under  appeal  of  the  several 
Jiereditaments  mentioned  in  the  third  column  of  the  said  schedule 
are  not,  nor  are  any  of  them,  the  true  gross  or  rateable  values  of 
such  hereditaments  respectively,  and  are  not  ascertained  in  the 
manner  or  according  to  the  principles  in  that  behalf  provided  by 
the  Valuation  (Metropolis)  Act,  1869,  but  are  less  than  such  true 
gross  and  rateable  values. 

24.  The  appellants  say  that  the  true  aind  proper  gross  and 
rateable  values  of  the  said  hereditaments  are  not  less  than  the 
gross  and  rateable  values  set  opposite  the  same  in  the  sixth  and 
seventh  columns  of  the  said  schedule  hereto. 

The  applicants  did  not  serve  notice  of  appeal  upon  any  of  the 
occupiers  of  the  hereditaments  comprised  in  the  schedule,  nor 
did  they  deliver  copies  of  their  case  to  any  of  those  occupiers, 
none  of  whom  appeared. 

The  general  assessment  sessions  commenced  on  .the  9th  of 
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Febniar}%  1886,  and  on  the  following  day  the  respondents  made       isge 
an  application  to  the  Court  to  strike  out  the  appeal  on  the  xheQumw 
.ground  that  the  appellants  had  not  complied  with  the  provisions    .     ** 
of  s.  33  of  the  Valuation  (Metropolis)  Act,  1869,  by  serving     Gknkbal 
notice  of  appeal  upon  the  occupiers  of  the  hereditaments  specified  subioks  for 
in  the  appellants'  case  and  the  schedule  thereto.  Mbtropous. 

The  justices  refused  to  grant  the  application,  but  adjourned 
the  hearing  of  the  appeal  until  the  23rd  of  February,  and  this 
rule  was  obtained  on  the  15th  of  Februarv. 


Sir  K  E.  Webster,  Q.C.  (Poland  with  him),  for  the  appellants, 
shewed  cause.  It  will  be  said  that  this  appeal  to  the  general 
assessment  sessions  related  to  the  unfairness  or  incorrectness  of 
the  valuation  of  particular  hereditaments,  and  therefore  that  the 
applicants  ought  to  have  served  notice  of  appeal  on  the  occupiers 
of  such  hereditaments  under  s.  33  of  the  Valuation  (Metropolis) 
Act,  1869,  and  ought  also  to  have  served  a  copy  of  the  case  under 
rule  5  of  the  orders  of  June,  1870,  made  under  that  Act  (1).    But 


(1)  32  &  33  Vict.  c.  67,  s.  33 : 
''Notice  in  writing  of  every  appeal, 
whether  to  special  sessions  or  to  the 
assessment  sessions,  specifying  the 
correction  which  the  appellant  de- 
sires to  have  made  in  the  valuation 
list,  must  be  served,  within  the  time 
in  this  Act  mentioned,  on  the  follow- 
ing persons ;  namely, 

"In  all  cases  on  the  surveyor  of 
taxes  of  the  district  to  which 
the  appeal  relates,  and  on  the 
clerk  of  the  assessment  com- 
mittee which  approved  the  list 
wholly  or  partly  questioned  by 
the  appeal : 
''When  the  appeal  relates  to  the 
unfumess  or  incorrectness  of  the 
valuation  of,  or  to  the  omission 
of,  an  hereditament  occupied  by 
any  person  other  than  the  ap- 
pellant, or  to  the  incorrectness 
of  any  matter  stated  in  the  list 
with  respect  to  any  such  here- 
ditament^ then  on  such  person  : 


**  If  an  assessment  committee  or  a 
surveyor  of  taxes  is  the  appel- 
lant, then  also  on  the  overseers 
of  the  parish  to  which  the  appeal 
relates : 
''Provided  that   it    shall    not    be 
.  necessary  to  serve  aoy  notice  of  appeal 
on  the  surveyor  of  taxes  in  any  case 
in  which  the  appeal  relates  only  to  the 
rateable  value  of  any  hereditament." 

Rule  5  of  the  Orders  of  the  23rd 
of  June,  1870,  made  by  the  justices  of 
the  general  assessment  sessions  under 
s.  27  of  the  Act,  provides  that  "  On 
or  before  the  1st  of  February  next 
following  the  entry  of  any  appeal,  the 
appellant  shall  state  his  case  and  the 
facts  to  be  proved,  and  the  points  of 
law  (if  any)  to  be  argued  in  support 
thereof  in  writing,  and  shall  serve  on 
the  clerk  to  the  assessment  sessions 
nine  copies  thereof  for  the  use  of  the 
court,  and  one  copy  on  each  of  the 
respondents,"  &c. 
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1886  the  question  raised  by  the  appeal  is  with  respect  to  the  proper 
Thk  QmsK  contribution  to  be  paid  by  the  respondent  parish.  It  is  an  appeal 
jusTicBs  OF  ftgft^i^st  total  Talues^  and  though  the  rating  of  particular  heredita- 
Gbwbbal  ments  comes  in  question  incidentally,  the  question  of  the  ratinsr 
Sbbuons  fob  of  the  ratepayers  of  a  particular  parish  inter  se  is  not»  and  could 
not  be,  dealt  with.  The  only  persons  who  could  properly  be  made 
respondents  here  are  the  surveyor  of  taxes,  the  assessment  com- 
nuttee,  or  the  churchwardens  and  oyerseers  of  the  poor  of  the 
respondent  parish.  The  Valuation  (Metropolis)  Act,  1869,  pro- 
vides one  procedure  where  an  appeal  relates  to  the  unfairness  of 
the  rating  of  the  ratepayers  of  a  parish  inter  se,  and  another 
where  the  appeal  is  in  respect  of  the  total  values  appearing  in  a 
valuation  list  Separate  sets  of  appeals  are  provided  in  both 
those  cases.  Sects.  6  to  11  provide  for  the  making  and  publish- 
ing of  the  valuation  list  of  the  parish  and  for  the  mode  in  which 
"  any  person  who  feels  himself  aggrieved  by  reason  of  the  unfair- 
ness or  incorrectness  of  the  valuation  of  any  hereditament,"  may 
make  his  objection  before  the  assessment  committee.  Sects.  14 
to  17  specify  the  mode  in  which  the  valuation  list  is  to  be 
revised,  finally  approved,  and  the  totals  of  the  gross  and  rateable 
values  in  such  list  to  be  ascertained  and  inserted ;  duplicates  of 
the  valuation  list,  when  it  has  been  certified  in  the  prescribed 
manner,  are  to  be  sent  to  the  clerk  of  the  managers  of  the  Metro- 
politan Asylum  District  and  to  the  overseers  of  the  parish  to 
which  the  list  relates  respectively,  and  a  printed  copy  of  the 
totals  of  all  the  valuation  lists  are  to  be  sent  by  the  clerk  to 
every  assessment  committee,  to  the  overseers  of  every  metropo- 
litan parish,  and  to  other  specified  authorities  of  the  metropolis. 
The  object  of  this  group  of  sections  clearly  was  to  publish  the 
totals,  so  that  every  union  or  parish  might  know  the  total  values 
at  which  all  the  unions  or  parishes  had  been  assessed.  Then 
sections,  18  to  22,  provide  for  appeals  to  special  sessions.  By  s.  19 
any  ratepayer  and  any  overseers  of  a  parish  *^  so  far  as  respects 
the  valuation  list  of  that  parish  "  may,  if  he  or  they  feel  aggrieved 
by  any  decision  of  the  assessment  committee,  *'  on  an  objection 
made  with  respect  to  the  unfairness  or  incorrectness  of  the  valua* 
tion  of  any  hereditament  included  in  such  list,  but  not  otherwise, 
appeal  against  such  decision  to  the  special  sessions/'    By  s.  20 
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the  justices  in  special  sessions  shall  deal  only  with  the  yalues  of       1886 
hereditaments  appearing  in  the  Taluation  list;  they  have  noTHsQumT 
power  to  alter  totals,  nor  to  hear  an  appeal  touching  any  matter  j^^^' 
in  respect  of  which  notice  of  appeal  has  been  given  to  assessment    Gbmbral 
sessions,  and  their  decision  ^  shall  affect  only  the  rights  of  the  Bessiokb  fob 
ratepayers  of  such  parish  among  themselves."    The  appeal  to  ^•=^'*®^^^ 
special  sessions  is  therefore  limited  to  cases  in  which  complaints 
are  made  with  respect  to  the  rating  of  particular  individual 
hereditaments.    Next  follow  a  group  of  sections,  28  to  32,  which 
provide  for  the  constitution  of  the  court  of  assessment  sessions, 
and  for  the  hearing  of  appeals  by  that  court.    Two  classes  of 
appeals  are  dealt  with  in  s.  32 ;  first,  appeals  by  ratepayers  or 
surveyors  of  taxes,  or  overseers,  who  may  feel  aggrieved  by  any 
decision  of  the  assessment  committee  or  of  special  sessions ;  and, 
secondly,  appeals  by  assessment  committees,  overseers,  ratepayers, 
and  any  body  of  persons  authorized  by  law  to  levy  rates  or  require 
contributions  payable  out  of  rates,  if  they  or  he  feel  aggrieved  by 
the  total  gross  value  or  the  total  rateable  value  of  any  parish 
being  too  low. 

It  is  submitted  that  the  appeal  in  the  present  case  does  not 
relate  to  **  the  unfairness  or  incorrectness  of  the  valuation  of  any 
hereditament "  within  the  meaning  of  s.  33.  Those  words  apply 
only  to  the  first  class  of  appeals  provided  by  s.  32.  It  would  be 
impossible  to  serve  on  each  occupier  the  notices  and  documents 
required  by  s.  38  and  rule  5,  because  the  appellants'  information 
is  only  that  the  totals  are  incorrect.  But  for  the  provisions  of 
rule  5  the  appellants  need  not  have  given  the  particulars  con- 
tained in  their  case,  which  forms  no  part  of  the  appeal,  and  is 
only  required  to  be  stated  by  way  of  giving  particulars.  The 
status  of  the  respondents  is  not  altered  by  rule  5.  If  the  appel- 
lants had  served  notices,  under  rule  5,  upon  all  the  occupiers  of 
the  hereditaments  specified  in  the  case,  the  court  of  assessment 
sessions  would  have  had  no  power  to  alter  individual  assessments 
in  the  valuation  list,  because  s.  34  only  gives  them  power  to  alter 
the  valuation  list  ''so  far  as  it  is  questioned  by  the  appeal." 
Sect.  41  shews  that  the  two  classes  of  appeals  are  intended  to  be 
kept  distinct ;  the  first  part  of  that  section  provides  that  any 
alteration  in  the  valuation  list  of  a  parish  to  be  made  as 'the 
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1886  result  of  any  appeal  must  be  made  by  the  clerk  of  the  assess- 
Thb  Queen  ment  committee,  and  by  the  overseers  of  that  parish,  in  the 
JusTWEs  OP  duplicates  respectively  deposited  with  them ;  but  the  second  part 

Gekebal     provides  that  every  alteration  of  totals  to  be  made  as  the  result 

Assessment 

REasioNs  FOB  of  an  appeal  must  be  made  by  "  every  person  and  body  of  persons 
ETBOPOLis.  ^j^^  j^^  power  to  make  any  rate  or  assessment,  or  require  any 
contribution  based  on  such  total."  An  opposite  construction  of 
s.  33  would  lead  to  an  unreasonable  result.  It  might  involve 
serving  notices  of  appeal,  and  copies  of  the  case  under  rule  5, 
upon  thousands  of  occupiers,  and  there  would  be  a  practical 
impossibility  in  dealing  with  the  question  of  totals.  If  the  occu- 
piers of  the  particular  hereditaments  specified  in  the  case  were 
brought  before  the  assessment  sessions,  and  their  respective 
assessments  adjudicated  upon,  the  result  would  not  be  final, 
because  the  respondent  parish  might  still  say  that  though  the 
assessments  in  some  instances  were  too  low,  in  others  they  were 
too  high,  and  therefore  that  the  totals  were  correct. 

Sir  H.  James,  Q.C.,  and  0.  M.  Freeman,  for  the  respondents, 
supported  the  rule.  This  appeal  relates  to  the  unfairness  or 
incorrectness  of  the  valuation  of  the  particular  hereditaments 
specified  in  the  case,  and  notice  of  appeal  should  therefore  have 
been  served  upon  the  occupiers  of  those  hereditaments  under 
8.  33,  and  copies  of  the  case  under  rule  5.  It  is  true  that  under 
s.  32  a  parish  or  union  may  appeal  in  respect  of  the  total  gross  and 
rateable  value  of  another  parish  or  union,  but  under  rule  5  the 
facts  upon  which  the  appellants  rely  to  shew  that  the  totals  were 
too  low  must  be  stated,  and  when  the  case  shews  that  the  totals 
are  complained  of  in  respect  of  the  individual  assessment  of  par- 
ticular hereditaments,  the  case  is  brought  within  s.  33.  The  Act 
intended  to  draw  a  distinction  between  objections  founded  upon 
some  general  principle — as  where  a  certain  percentage  has  been 
taken  off  all  the  values — ^and  objections  to  the  rating  of  particular 
hereditaments.  In  the  former  case  the  inquiry  relates  only  to 
what  has  been  done  by  the  public  officials,  and  they  only  need  be 
made  respondents.  In  the  latter  case  the  occupiei  of  the  here- 
ditament must  be  brought  before  the  court.  If  he  is  not,  there 
are  no  materials  upon  which  a  respondent  parish  can  defend  their 
assessment. 
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[Mathew,  J.    Where  the  appeal  is  against  total  values,  how       1886 
is  the  individual  ratepayer  affected  ?]  The  Queen 

He  will  for  the  next  five  years  be  assessed  at  an  incorrect   jngn^op 
valuation,  and  he  has  an  interest  in  shewing  that  he  is  now  pro*     Oenebal 
perly  rated.    If  he  is  not  brought  before  the  court  of  assessment  Sessions  for 
sessions  an  impossible  burden  is  put  upon  the  parish  of  defend-     ^^bopolis. 
ing  his  assessment.    Sect.  20  expressly  provides  that  no  decision 
of  special  sessions  shall  alter  totals,  but  it  is  contended  that  s.  34 
gives  power  to  the  assessment  sessions  to  alter  the  assessment  of 
particular  hereditaments  where  the  appeal  is  against  total  values. 
If  that  were  not  so,  the  unreasonable  consequence  would  follow 
that  the  justices  of  the  court'  of  assessment  sessions,  which  is  the 
ultimate  court  of  appeal  where  no  point  of  law  is  involved,  might 
be  compelled  to  stultify  themselves  by  finding  total  gross  and 
rateable  values  which  differ  from  the  total  values  arrived  at  by 
adding  up  the  particular  assessments  of  hereditaments  in  the 
valuation  list.    In  order  to  determine  what  is  questioned  in  an 
appeal,  the  notice  of  appeal  and  the  case,  which  is  in  effect  a 
statement  of  the  grounds  of  appeal,  must  be  read  together.   Here 
the  case  in  substance  states  that  the  appeal  relates  to  the  unfair- 
ness or  incorrectness  of  the  particular  hereditaments  specified. 

Cur.  adv.  wU. 

March  15.  Mathew,  J.  In  this  case  a  rule  has  been  obtained 
to  prohibit  the  justices  of  the  general  assessment  sessions  of 
the  Metropolis  from  further  proceeding  to  hear  an  appeal  by 
the  assessment  committee  of  the  Fulham  Union  against  the 
valuation  list  of  the  respondent  parish.  The  ground  of  the 
appeal  was  that  the  totals  of  the  gross  and  rateable  values  in  the 
valuation  list  were  too  low,  and  the  appellants'  object  was  to 
have  the  valuation  increased  to  the  correct  amount  in  order  to 
secure  an  equal  distribution  of  the  public  burdens  of  the  Metro* 
polis.  When  the  case  came  'before  the  assessment  sessions  the 
respondents  objected  that,  as  the  ground  of  appeal  was  that 
the  rating  of  particular  hereditaments  was  too  low,  no  proper 
notices  of  appeal  had  been  given  under  s.  33  of  the  Valuation 
(Metropolis)  Act,  1869,  and  copies  of  the  appellants'  case  had  not 
been  served  on  the  occupiers  of  the  hereditaments  specified  in  it 
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1886        under  the  5th  rule  of  the  Orders  of  1870.    Seot.  33  provides  thJat, 

TbbQussn'  "  when  the  appeal  relates  to  the  un&imess  or  incorrectness  of  the 

Jumcaa  of  valuation  of  an  hereditament  occupied  by  any  person  other  than 

Gbnsual     the  appellant,"  then  notice  of  appeal  in  writing  must  be  served 

SsasioNs  FOB  on  such  person. 

jsopoLis.  jj,^^  respondents  contended  that  this  appeal  was  in  respect  of 
Mathew.  J.  ^^^  unfair  or  incorrect  yaluation  of  a  large  number  of  heredita- 
mentSy  and  that,  no  notices  of  appeal  haying  been  served  upon 
the  occupiers  of  those  hereditaments,  the  justices  had  no  power 
to  hear  the  appeaL  The  justices  overruled  the  objection,  and 
this  rule  for  a  prohibition  was  thereupon  obtained. 

In  this  Court  the  appellants'  cou&sel  argued  that  the  appeal 
'  was  not  one  which,  within  the  true  meaning  of  s.  33,  related  to 
the  unfairness  or  incorrectness  of  the  valuation  of  hereditaments, 
but  that  it  was  an  appeal  which  related  to  the  total  values  in  the 
valuation  list ;  that  the  object  of  the  Act  was  tiirofold : — first,  to 
secure  that  the  burden  of  rating  should  be  distributed  equally 
amongst  the  ratepayers  of  the  parish ;  and  secondly,  to  secure 
equal  distribution  of  that  burden  among  parishes ;  that  when  the 
various  provisions  of  the  Act  were  carefully  examined  it  would 
be  found  that  a  separate  code  of  rules  was  applied  to  each  object, 
^nd  that  the  only  proper  parties  to  this  appeal  were  those  on 
whom  the  notices  of  appeal  had  in  fact  been  served.  We  have 
to  decide  whether  that  argument  is,  or  is  not,  well  founded. 
Upon  examining  the  various  sections  of  the  Act  in  question  I 
am  of  opinion  that  it  is.  Sect.  11  deals  with  the  first  division 
of  appeals,  and  states  the  grounds  upon  which  '^any  person 
authorized  by  this  Act  who  feels  himself  aggrieved  by  reason  of 
the  unfairness  or  incorrectness  of  the  valuation  of  any  heredita- 
ment" may  object  before  the  assessment  committee.  That 
section  clearly  applies  only  to  objections  made  by  individual 
ratepayers.  Sect.  14  provides  for  the  revision  of  the  valuation 
list  by  the  assessment  committee:  when  they  have  finally  ap- 
proved such  valuation  list  they  are  to  cause  the  totals  of  the  gross 
and  rateable  values  in  such  list  to  be  ascertained  and  inserted  in 
the  list :  a  declaration  of  approval  of  the  list  and  a  certificate  of 
compliance  with  the  Act  is  to  be  signed  at  the  foot  of  the  list  in 
the  prescribed  manner,  and  one  duplicate  of  the  list,  so  certified. 


H&thew.  J. 
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is  to  be  sent  to  the  clerk  of  the  managers  of  the  Metropolitan  1886 
Asyimn  District,  and  the  other  duplicate  to  the  overseers  of  the  Thb  Quben 
parish  to  ^rhich  it  relates.  Any  objection  made  under  s.  11  by  a  juottces  of 
person  aggrieved  in  respect  of  the  rating  of  a  particular  heredita-  j^^^"^^^ 
ment  is  considered  by  the  assessment  committee  in  revising  the  8ebbion8  fob 
list,  and  the  totals  are  ascertained  when  the  list  has  been  revised 
and  finally  approved.  Then  s.  17  points  oat  what  is  to  be  done 
with  the  totals  of  the  valuation  lists  when  ascertained :  they  are 
to  be  printed,  and  printed  copies  to  be  sent  to  every  assessment 
committee,  and  to  the  overseers  of  every  metropolitan  parish,  &c., 
the  object  being,  as  was  pointed  out  by  the  counsel  for  the  appel- 
lants, to  provide  each  parish  with  information  as  to  the  totals — 
the  general  as  distinct  from  the  local  burdens — to  which  they  are 
subject.  Then  comes  a  set  of  provisions  with  respect  to  appeals 
to  special  sessions.  Sect  18  provides  that  the  justices  in  each 
petty  sessional  division  of  the  Metropolis  shall  in  every  year  hold 
a  special  sessions  for  hearing  appeals  against  the  valuation  lists 
of  the  several  parishes  within  such  division.  By  s.  19  any  rate- 
payer,  and  any  overseer  of  a  parish,  and  any  surveyor  of  taxes,  so 
far  as  respects  the  valuation  list  of  any  parish  within  the  division, 
may,  ^^  if  he  or  they  feel  aggrieved  by  any  decision  of  the  assess- 
ment committee  on  an  objection  made  with  respect  to  the  unfair- » 
ness  or  incorrectness  of  the  valuation  of  any  hereditament 
included  in  such  list,  but  not  otherwise,  appeal  against  such 
decision  to  the  special  sessions.*'  By  s.  20  the  justices  in  special 
sessions  shall  not  hear  any  appeal  touching  any  matter  in  re- 
spect of  which  notice  of  appeal  to  the  general  assessment  sessions 
has  been  served :  the  justices  in  special  sessions  may  not  alter 
any  part  of  the  valuation  list  except  the  part  relating  to  the 
value  of  an  hereditament,  and  any  alteration  by  them  of  the 
value  of  an  hereditament  shall  affect  only  the  rights  of  the  rate- 
payers of  such  parish  among  themselves,  and  shall  not  of  itself  in 
any  way  alter  the  totals  of  the  gross  and  rateable  value  in  such 
list  as  settled  by  the  assessment  committee,  but  may  form  a 
reason  for  an  appeal  against  the  totals  to  the  general  assessment 
sessions.  That  section  clearly  indicates  that  the  legislature  in- 
tended to  draw  a  line  between  the  rights  of  individuals  to  appeal 
against  the  assessment  of  particular  hereditaments  and  the  rights 
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1886  of  unions  or  parishes  to  appeal  against  totals.  Next  comes  a 
Tee  Qubkn  group  of  provisions  with  respect  to  appeals  to  the  assessment 
JumoEs  OF  sessions,  and  at  the  end  of  that  group  is  s.  32.  The  first  part  of 
Qknxbal  that  section  gives  an  appeal  to  the  assessment  sessions  to  rate- 
SE88X0K8  FOB  pajors,  survojors  of  taxes,  and  overseers,  who  may  feel  aggrieved 
by  decisions  of  the  assessment  committee,  or  by  decisions  of 
special  sessions.  Fairly  reading  that  language  with  ss.  II  and  19, 
it  would  seem  to  refer  to  that  class  of  appeals  in  which  indi* 
viduals  appeal  against  the  unfair  or  incorrect  assessment  of  parti- 
cular hereditaments.  The  second  part  of  s.  32  goes  on  to  provide 
for  the  case  of  appeals  by  assessment  committees  to  the  assess- 
ment sessions  if  the  assessment  committee  feel  aggrieved  by 
reason  (1)  of  the  total  of  the  gross  value  of  any  parish  being  too 
high  or  too  low ;  (2)  of  the  total  of  the  rateable  value  of  any 
parish  being  too  high  or  too  low,  &c.  The  first  part  of  the  sec- 
tion having  dealt  with  appeals  founded  on  objections  to  the 
valuation  list  as  it  affects  individuals,  the  second  part  deals  with 
appeals  in  respect  of  total  values.  Then  follows  s.  33,  upon 
which  this  rule  has  been  obtained.  Notice  in  writing  of  every 
appeal,  whether  to  special  sessions  or  the  assessment  sessions, 
specifying  the  correction  which  the  appellant  desires  to  have 
made  in  the  valuation  list,  must  be  served  on  the  following 
persons : — "  in  all  cases  on  the  surveyor  of  taxes  of  the  district  to 
which  the  appeal  relates,  and  on  the  clerk  of  the  assessment  com- 
mittee which  approved  the  list  wholly  or  partly  questioned  by 
the  appeal:"  and  then  come  the  material  words  we  have  to 
consider: — ^^when  the  appeal  relates  to  the  unfairness  or  in- 
correctness of  the  valuation  .  .  .  of  an  hereditament  occupied  by 
any  person  other  than  the  appellant  • .  •  then  on  such  person.'* 
It  was  argued  for  the  appellants  that  that  clause  refers  only 
to  appeals  by  individuals  in  respect  of  the  value  of  particular 
hereditaments,  to  which  the  first  part  of  s.  32  refers,  and  not  to 
appeals  in  respect  of  totals,  which  are  dealt  with  in  the  second 
part  Sect  34  was  relied  on  to  support  that  view.  By  that 
section  the  mode  in  which  justices  in  special  sessions  or  in  assess- 
ment sessions  respectively  are  to  hear  appeals  is  pointed  out 
They  ^'may  confirm  or  alter  the  valuation  list,  so  far  as  it  is 
questioned  by  the  appeal,  in  such  manner  as  they  shall  think 
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just,  but  shall  not  make  any  alteration  in  contravention  of  this       1886 
Act."    It  was  said  that  the  meaning  of  that  provision  is,  that  the  Queex 
where  the  appeal  is  in  respect  of  the  valuation  of  a  particular  here-  jugncEs  of 
ditament  the  justices  may  alter  the  valuation  list  by  correcting     General 
the  assessment  of  that  hereditcmient,  and  when  the  appeal  is  in  Sicssions  fob 

respect  of  totals  they  may  alter  the  total  values  appearing  in  the       

valuation  list,  thus  still  preserving  the  distinction  between  the 
two  classes  of  appeals. 

It  was  contended  that  s.  41  also  keeps  the  two  classes  distinct, 
by  indicating  the  course  to  be  taken  with  respect  to  giving 
notices  of  alterations  made  in  the  valuation  list,  in  consequence 
of  appeals  to  special  sessions,  assessment  sessions,  or  a  superior 
Court.  Notioe  of  alterations  in  the  valuation  list  is  to  be  sent 
to  the  overseers  and  surveyors  of  taxes  of  the  parish,  whilst 
notice  of  alterations  of  totals  must  be  given  to  the  clerk  of  the 
managers  of  the  Metropolitan  Asylum  District.  Upon  an  exami- 
nation of  aU  these  different  sections,  I  am  of  opinion  that  the 
appellants'  argument  is  well  founded.  I  think  that  the  Act 
provides  one  set  of  rules  applying  where  the  appeal  is  by  an 
individual  in  respect  of  the  unfair  or  incorrect  valuation  of 
particular  hereditaments  within  ss.  11  and  19,  and  another  set  of 
rules  which  apply  where  the  appeal  is  in  respect  of  the  total 
values  appearing  in  the  valuation  list.  I  think  that  the  provision 
in  s.  33  requiring  notice  of  appeal  to  be  given  to  the  occupier  of 
the  hereditament  applies  to  appeals  under  ss.  11  and  19,  and  not  ta 
appeals  against  totals.  It  was  argued  for  the  respondents  that  if 
the  totals  were  altered  without  altering  the  assessment  of  particular 
hereditaments  in  the  valuation  list  the  absur^  consequence 
would  follow  that  the  total  value  found  to  be  correct  by  th& 
assessment  sessions  would  differ  from  the  total  values  arrived  at 
by  adding  up  the  particular  assessments  in  the  valuation  list. 
But  the  result  of  increasing  the  total  values  leaving  tl^e  par-- 
ticular  assessments  untouched  would  only  be  to  incre^e  the 
sum  to  be  contributed  by  the  parish  and  to  compel  the  parish 
authorities  to  make  higher  rates.  It  may  be  that  the  legislature 
thought  the  inaccuracy  referred  to  so  unimportant  that  no  special 
provision  was  made  to  correct  it.  However  this  mfty  be  I  am 
of  opinion  that  the  intention  of  the  legislature  in  s.  33  is  perfectly , 
Vol.  XVn.  2  F  2 
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1886        plain.     If  the  contention  be  right  that,  where  the  objection  is  to 

The  Queen   totals,  notice  of  appeal  mnst  be  served  npon  eyetj  occupier  of  a 

JusTTCEs  OF  hereditament,  whose  assessment  in  the  valuation  list  is  objected 

G^EBAL     f^^  fjr^Q  notices  might  have  to  be  served  upon  some  thousands  of 

Sessions  j-ob  ratepayers  with  the  object  of  bringing  them  before  the  court,  and 

'  practically  the  matter  could  not  be  dealt  with.    Besides,  if  notice 

of  appeal  be  served  upon  the  occupier  he  need  not  come,  nor  is 
he  bound  to  assist  the  court  by  furnishing  materials  on  which  to 
decide  whether  his  assessment  be  correct  or  not.  It  is  said  that 
this  appeal  is  within  the  very  words  of  s.  33,  because  it  is  an 
appeal  which  "  relates  to  the  unfairness  or  incorrectness  of  the 
valuation  of  an  hereditament  occupied  by  a  person  other  than  the 
appellant."  So  in  a  sense  it  is,  but  not  in  the  sense  which  the 
section  intended.  The  subject  matter  of  this  appeal  was  not  the 
valuation  of  each  hereditament  specified  in  the  case,  but  the  total 
values  appearing  in  the  valuation  list.  The  intention  of  s.  33 
was,  in  my  opinion,  to  require  that  notice  of  appeal  should  be 
given  to  the  occupiers  of  particular  hereditaments  only  in  cases 
of  appeals  by  individuals  under  ss.  11  and  19.  I  am,  therefore, 
of  opinion  that  this  rule  should  be  discharged. 

A.  L.  Smith,  J.  I  am  of  the  same  opinion.  The  question  we 
have  to  decide  turns  entirely  on  the  construction  of  s.  33.  This 
is  not  an  appeal  by  a  ratepayer,  or  surveyor  of  taxes,  but  by 
parish  against  parish,  the  complaint  of  the  appellants  being  that 
the  rating  of  the  respondent  parish  is  too  low.  There  are  several 
classes  of  appeals  provided  by  the  Act.  If  a  ratepayer  or  surveyor 
of  taxes  feels  aggrieved  by  reason  of  the  unfairness  or  incorrect- 
ness of  the  valuation  of  any  hereditament,  he  may  object  in  the 
first  instance  before  the  assessment  committee.  From  the  decision 
of  the  assessment  committee  he  may  appeal  to  special  sessions, 
and! from  special  sessions  to  the  assessment  sessions.  But  the 
appeal  of  one  parish  against  the  assessment  of  another  parish 
must  be  to  the  general  quinquennial  assessment  sessions,  and  the 
three  grounds  upon  which  the  appeal  may  be  brought  are 
specified  in  s.  32.  Those  grounds  are  (1)  that  the  total  of  the 
gross  value  of  any  parish  is  too  high  or  too  low ;  (2)  that  the 
total  of  the  rateable  value  is  too  high  or  too  low ;  and  ^(3)  that 
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there  is  no  approved  valuation  list  for  some  parish.    Here  the       18S6 
appellants  seek  to  have  the  gross  and  rateable  values  of  the  The  Queen 
respondent  parish  increased.     Sect.  33  provides  with  respect  to  all   ji^grf^  or 
appeals^  that  the  notice  of  appeal  shall  specify  the  correction     okneral 
which  the  appellant  desires  to  have  made  in  the  valuation  list.  Sessions  fob 
Here  the  correction  which  the  appellants  desire  to  have  made  is     ^^'*^'*^"^' 
with  respect  to  the  total  gross  and  rateable  values  of  the  respon-  ^' '"  *^"***''  ^' 
dent  parish.    In  my  judgment  that  provision  in  s.  33  which  the 
respondents  rely  on,  does  not  apply  to  an  appeal  by  parish  against 
parish.    It  is  said  that,  though  the  appellants'  objection  is  only 
in  respect  of  the  total  values  appearing  in  the  valuation  list  of 
the  respondent  parish,  all  the  occupiers  of  the  hereditaments 
specified  in  the  case  must  be  made  respondents,  and  copies  of  the 
case  served  upon  them  under  r,  5  of  the  Orders  of  1870.    It  is 
true  that  as  a  matter  of  evidence  the  appellants  before  the  assess- 
ment sessions  have  to  say  that  the  assessments  of  the  particular 
hereditaments  were  too  low,  in  order  to  get  the  total  value 
appearing  in  the  valuation  list  of  the  respondent  parish  increased. 
But  what,  as  distinguished  from  the  necessary  evidence,  is  the 
subject  matter  of  the  appeal  ?    The  subject  matter  is  the  total 
values.    That  is  the  only  matter  upon  which   the  appeal  is 
grounded.    I  am  of  opinion  that  this  appeal  does  not  '^  relate  to 
the  unfSumess  or  incorrectness  of  the  valuation  of  an  heredita- 
ment*' within  the  true  meaning  of  s.  33.    The  case  stated  here 
is  only  by  way  of  giving  particulars.    It  cannot  be  taken  as  a 
notice  of  appeal,  because  notices  of  appeal  to  the  assessment 
sessions  must  be  given,  under  s.  42,  sub-s.  12,  on  the  14th  of 
January,  whereas  the  case  under  r.  5  must  be  delivered  on  or 
before  the  1st  of  February.    I  am  of  opinion  that  this  rule  should 
be  discharged. 

Rule  discharged. 

Solicitors  for  appellants :  Nye,  Greenwood  dt  Morton. 
Solicitors  for  respondents :  Pontifex,  Sevoitt  dt  Pitt 

W.  A. 
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1886  [IN  THE  COURT  OF  APPEAL.] 
May  14. 
'■ DAVIES  V.  REES. 


Bill  of  Sale — Deviation  from  Statutory  Form — Extent  qf  Avoidance — Covenant 
for  Payment  of  Principal  and  Interest—Bins  of  Sa2e  Act,  1882  (45  &  46 
Vkt.  c.  43),  ss.  4,  8,  9. 

Sect.  9  of  the  Bills  of  Sale  Act,  1882,  in  avoiding  a  bill  of  sale  which  is  not 
made  in  accordance  with  the  form  in  the  schedule  to  the  Act,  avoids  it  in  toto 
— not  merely  as  regards  the  personal  chattels  comprised  in  it — so  that  a 
covenant  contained  in  it  for  the  payment  by  the  grantee  of  the  principal  and 
interest  thereby  secured  is  rendered  void  as  against  him. 

ApPEAii  by  the  defendant  from  the  judgment  of  Stephen,  J., 
on  the  further  consideration  of  the  action  after  the  trial. 

The  plaintiff  by  a  biU  of  sale  assigned  to  Usher  the  chattels 
described  in  a  schedule  to  the  deed,  by  way  of  security  for 
the  payment  of  the  sum  of  lOOZ.,  and  interest  thereon  at  the 
rate  of  58  per  cent.,  payable  monthly.  And  the  plaintiff  further 
agreed  that  he  would  pay  to  the  grantee  the  principal,  with  the 
interest  then  due,  by  equal  monthly  payments  of  lOZ.  each. 

On  the  19th  of  March,  1884,  the  grantee  made  to  the  plaintiff 
a  further  advance  of  50Z.,  on  the  conditions  of  the  bill  of  sale. 

On  the  14th  of  July,  1884,  the  grantee  in  consideration  of 
170Z.  (which  was  recited  to  be  then  due  to  him  on  the  security  of 
the  bill  of  sale)  paid  to  him  by  the  defendant^  assigned  the  debt 
and  the  benefit  of  the  bill  of  sale  to  the  defendant.  Notice  in 
writing  of  the  assignment  was  afterwards  duly  giyen  to  the 
plaintiff.  The  action  was  for  damages  for  an  alleged  wrongful 
seizure  and  conversion  by  the  defendant  of  some  of  the  chattels 
comprised  in  the  bill  of  sale,  on  the  ground  that  the  bill  of  sale 
was  void  under  the  provisions  of  the  fiills  of  Sale  Act,  1882. 

The  defendant  by  his  defence  relied  on  the  title  conferred  on 
him  by  the  bill  of  sale,  and  the  assignment  to  him,  and  also 
counter-claimed  for  the  balance  due  to  him  in  respect  of  the  loan, 
with  interest  at  58  per  cent. 

At  the  trial  before  Stephen,  J.,  the  jury  found  that  the  value 
of  the  articles  sold  by  the  defendant  was  135Z.     Upon  further 


V, 

Bees. 
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consideration,  Stephen,  J.,  held  that  the  bill  of  sale  was  void       isse 
under  the  Bills  of  Sale  Act,  1882,  and  that,  therefore,  the       dI^^m 
covenant  for  pajrment  of  interest  at  58  per  cent,  was  also  void. 
He  held,  accordingly,  that  the  plaintiff  was  entitled  to  the  1351. 
damages,  and  that  the  defendant  was  entitled  to  recover  on  his 
connter-claim  the  150Z.,  as  money  lent,  with  interest  at  5  per 
cent.    And  he  gave  jadgment  for  the  defendant  for  15Z.,  with 
interest  on  150Z.,  at  5  per  cent.,  from  the  27th  of  November, 
1883,  to  the  2nd  of  January,  1885  (the  date  of  the  seizure  by  the 
defendant),  and  interest,  at  5  per  cent,  on  15/.  from  the  2nd  of 
January  to  the  12th  of  December,  1885. 
The  defendant  appealed. 

Glascodine  (B.  F.  Williams,  Q.C.,  with  him),  for  the  appellant. 
The  covenant  for  payment  of  interest  at  58  per  cent,  is  not  void. 
An  agreement  which  is  made  void,  either  at  common  law  as  being 
contrary  to  the  policy  of  the  law,  or  expressly  by  statute,  is  only 
to  be  avoided  so  far  as  is  necessary  to  carry  out  the  object  of 
the  avoidance.  If  the  agreement  can  be  separated  into  two  or 
more  independent  parts,  only  that  part  which  is  illegal  will  be 
void,  and  the  validity  of  the  remainder  will  not  be  affected,  even 
if  the  words  *^  null  and  void  to  all  intents  and  purposes  "  are  used 
in  the  statute.  If  it  is  impossible  to  separate  the  agreement 
into  independent  parts,  then  of  course  the  whole  will  be  void  if 
there  is  any  illegality :  Eerrison  v.  Cole  (1) ;  Biddell  v.  Leeder  (2) ; 
Price  V.  Oreefi  (3) ;  Gaskell  v.  King  (4) ;  Fuller  v.  Abbott  (5) ; 
Pickering  v.  Ilfracombe  By.  Co.  (6);  Payne  v.  Mayor,  (fee,  of 
Brecon.  (7) 

The  object  of  the  Bills  of  Sale  Act  of  1882  is  only  to  make 
void  as  securities  bills  of  sale  which  do  not  comply  with  its  provi- 
sions. The  covenant  for  the  payment  of  the  mortgage  money  and 
interest  is  wholly  independent  of  the  bill  of  sale,  and  its  validity 
is  unaffected  by  the  avoidance  of  the  instrument  as  a  security 
upon  goods  and  chattels.    The  difference  between  the  language 

(1)  8  East,  231.  (5)  4  Taunt.  105. 

(2)  1  B.  &  C.  327.  (6)  Law  Rep.  3  C.  P.  235. 

(3)  16  M.  &  W.  346.  (7)  3  H.  i&  N.  572. 

(4)  11  East,  165. 
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1886  of  8.  8  and  that  of  s.  9  (1)  ;  s.  8  using  the  words  "shall  be  void 
Dayiks  in  respect  of  the  personal  chattels  comprised  therein,"  and  s.  9 
jj^  using  the  expression  "  shall  be  yoid,"  is  not  suflScieut  to  shew 
that  s.  9  was  intended  to  have  a  more  rigorous  operation  than 
s.  8.  A  coyenant  for  the  payment  of  principal  and  interest  is  no 
part  of  the  bill  of  sale  properly  so  called ;  it  is  a  separate  and 
independent  stipulation. 

W.  D,  Benson,  for  the  plaintiff.    Kerriaon  v.  Cole  (2)  is  distii>- 
guishable  from  the  present  case.  The  language  of  the  statute  there 
in  question  was  different  from  that  of  the  Bills  of  Sale  Act  of 
1882. 
[He  was  stopped  by  the  Court.] 

Lord  Esher,  M.B.  On  the  construction  of  the  Act  of  1882 1 
think  we  must  hold  that  this  bill  of  sale  is  not  "  in  accordance 
with  "  the  form  given  in  the  schedule  to  the  Act,  subject  to  the 
interpretation  which  we  gave  to  those  words  in  Ex  parte  Stan- 
ford (3),  and  that  therefore  the  deed,  and  the  whole  of  it,  is  void 
under  s.  9.  The  statute  was  passed  with  reference  to  bills  of  sale,, 
and  the  very  first  bill  of  sale  which  one  would  expect  to  be  within 
it  is  that  a  form  of  which  is  set  forth  in  the  schedule.  Sect.  9  says 
that  a  bill  of  sale  given  as  security  for  money  shall  be  void  unless 
made  in  accordance  with  the  form  in  the  schedule.  The  form  of 
bill  of  sale  given  in  the  schedule  contains  a  covenant  by  the 

(1)  Sect.  4:  "Every  bill  of  sale  seven  clear  days  after  the  time  at 
shall  have  annexed  thereto  or  written  which  it  would  in  the  ordinary  course 
thereon  a  schedule  containing  an  in-  of  post  arrive  in  England  if  posted 
ventory  of  the  personal  chattels  com-  immediately  after  the  execution 
prised  in  the  bill  of  sale;  and  such  thereof;  and  shall  truly  set  forth  the 
bill  of  sale,  save  as  hereinafter  men-  consideration  for  which  it  was  given ; 
tioned,  shall  have  effect  only  in  respect  otherwise  such  bill  of  sale  shall  be 
of  the  personal  chattels  specifically  de-  void  in  respect  of  the  personal  chat- 
scribed  in  the  schedule ;  and  shall  be  tels  comprised  therein." 
void,  except  as  against  the  grantor,  in  Sect.  9 :  ''A  bill  of  sale  made  or 
respect  of  any  personal  chattels  not  so  given  by  way  of  security  for  the  pay- 
specifically  described."  ment  of  money  by  the  grantor  thereof 

Sect  8 :  "  Every  bill  of  sale  shall  shall  be  void,  unless  made  in  accord- 
be  duly  attested,  and  shall  be  regis-  ance  with  the  form  in  the  schedule  to 
tcred  under  the  principal  Act  within  this  Act  annexed." 
seven  clear  days  after  the  execution         (2)  8  East,  231. 
thereof,  or  if  it  is  executed  in  any         (3)  17  Q.  B.  D.  269. 
place  out  of  England,  then  within 
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grantor  to  pay  the  principal  sum  lent,  with  interest,  and  there-  1886 
fore  it  seems  to  me  impossible  to  say  that  a  covenant  to  pay  Daties 
the  mortgage  money  and  interest  is  not  part  of  the  bill  of  sale  j^*^^ 
which  is  spoken  of  in  the  Act.  It  may  be  that  a  covenant  to  pay  ^^^^£^^  ^ 
principal  and  interest  is  not  part  of  a  bill  of  sale  of  which  you 
can  say  that  it  is  only  an  assurance  of  personal  chattels.  But  I 
think  it  is  impossible  to  say  that  a  covenant  which  is  to  be  found 
in  that  form  which  the  Act  prescribes  is  not  part  of  the  bill  of 
sale  with  which  the  Act  deals.  It  is  argued  that,  when  s.  9  provides 
that  a  bill  of  sale  which  is  not  in  accordance  with  the  scheduled 
form  is  to  be  "  void,"  it  means  that  it  is  to  be  void  only  to  a  cer- 
tain extent.  But  I  think  the  general  rule  of  construction  applies, 
that,  if  in  one  part  of  an  Act  the  extent  to  which  a  transaction 
is  made  void  is  expressly  limited,  and  in  another  part  no  limita- 
tion is  expressed,  you  must  conclude  that  in  that  part  in  which 
no  limitation  is  mentioned  the  avoidance  is  meant  to  be  without 
any  limitation.  Now,  independently  of  s.  4,  s.  8  shews  that,  when 
the  legislature  desired  to  limit  the  operation  of  the  word  "  void," 
they  did  so  by  adding  the  words ''  in  respect  of  the  personal 
chattels  comprised  therein."  That  would  leave  the  rest  of  the 
bill  of  sale  valid.  But  s.  9  simply  says  that  the  bill  of  sale 
**  shall  be  void,"  without,  any  limitation  whatever.  It  seems  to 
me  that  the  words  must  be  taken  in  their  natural  meaning,  viz., 
Toid  to  all  intents  and  purposes,  and  that  the  whole  of  the 
instrument  is  to  be  void.  The  decision  of  the  learned  judge  was 
therefore  right.  Notice  of  the  assignment  of  the  debt  to  the 
defendant  was  given  to  the  plaintiff,  and  there  was  a  good  equit- 
able assignment  of  the  debt.  There  was  an  implied  agreement 
to  repay  the  money  lent,  independently  of  the  bill  of  sale.  It 
was  not  intended  by  the  Act  that  the  borrower  should  be  able  to 
keep  the  money  which  he  had  borrowed  in  his  pocket  because  the 
bill  of  sale  was  made  void. 

BowEN,  L.J.  I  am  of  the  same  opinion.  It  is  a  pure  question 
of  the  construction  of  the  Act.  With  regard  to  the  general  prin- 
ciple nothing  is  clearer  than  that,  under  the  apparent  form  of  a 
single  agreement  or  covenant,  written  on  one  piece  of  paper  and 
sealed  with  one  seal,  you  may  have  several  independent  con- 
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1886  tracts  or  obligations,  and  in  such  a  case  we  must  take  care  that 
l)^^~  ~  the  fall  of  one  of  those  covenants  or  obligations  does  not  drag 
^"^  the  others  with  it.  When  an  Act  makes  one  thing  void  we 
must  see  that  we  do  not  destroy  independent  obligations  merely 
because  they  are  contained  on  the  same  piece  of  paper,  or  because, 
apparently,  they  hang  together.  That  is  the  general  principle. 
But  here  the  question  is,  whether,  according  to  its  true  construction, 
the  Act  of  1882  avoids  only  the  bill  of  sale  proper,  or  whether 
with  it  all  the  rest  of  the  instrument  is  to  go  by  the  board.  .  It 
may  be  said  that  the  covenant  to  repay  the  principal  money  with 
interest  is  entirely  independent  of  the  assignment  of  the  chattels, 
and  that,  if  it  had  been  contained  in  a  separate  piece  of  paper 
it  would  have  been  enforced,  although  the  bill  of  sale  was  void, 
and  that  the  fact  that  it  is  contained  in  the  same  piece  of  paper 
can  make  no  difference.  But,  looking  at  the  Act,  and  readinp^ 
s.  9  by  the  light  of  s.  8,  it  appears  that,  when,  by  s.  8,  the  legisla- 
ture intended  to  avoid  a  bill  of  sale  only  in  respect  of  the  personal 
chattels  comprised  in  it,  they  have  said  so.  In  the  very  next 
section,  s.  9,  which  directs  that  the  form  of  bill  of  sale  given  in 
the  schedule  is  to  be  followed,  those  words  which  limit  the  extent 
of  the  avoidance  are  absent,  and  it  seems  to  follow  that  it  was 
intended  to  make  void  the  whole  of  a  bill  of  sale  which  is  not 
made  in  accordance  with  the  form  in  the  schedule.  I  have  come, 
therefore,  to  the  conclusion  that  this  bill  of  sale  is  void  in  toto, 
though  not  without  some  doubt,  because,  looking  at  the  mode  in 
which  this  Act  is  drawn,  I  am  not  sure  that  it  would  not  be  doing 
too  much  honour  to  the  draftsman  to  suppose  that,  when  he  was 
drawing  s.  9  he  remembered  s.  8.  On  the  whole,  however,  I  think 
that  he  did. 

Fry,  L.  J.  The  Act  is  one  upon  the  true  construction  of  which 
it  is  very  difficult  to  form  an  opinion,  but  on  the  whole  I  agree 
with  the  conclusion  of  my  Brethren.  The  question  is,  whether 
s.  9  avoids  only  the  assignment  of  chattels  contained  in  a  bill  of 
sale  which  is  not  made  in  accordance  with  the  scheduled  form,  or 
whether  it  also  avoids  the  covenant  for  payment  of  interest  which 
is  contained  in  the  same  piece  of  paper.  Prima  facie  I  should 
have  thought  that  the  bill  of  sale  which  was  intended  to  be  made 
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void  was  only  the  assignment  of  the  chattels.  But  s.  9  refers  to  1886 
a  form  of  bill  of  sale  given  in  the  schedule  to  the  Act  as  that  daydb 
which  is  to  be  followed,  and  in  that  form  theie  is  contained  a  ^^ 
covenant  for  the  payment  of  principal  and  interest,  and  it  seems 
to  me  to  follow  clearly  that,  for  the  purpose  of  s.  9,  we  are  bound 
to  conclude  that  a  bill  of  sale  is  an  instrument  of  which  a  cove; 
nant  for  the  payment  of  principal  and  interest  forms  an  integral 
part.  That  section  avoids  a  bill  of  sale  which  is  not  made  in 
accordance  with  the  form  in  the  schedule,  and  it  must  be  under- 
stood as  meaning  a  bill  of  sale  which  contains  a  covenant  to  pay 
the  principal  money  and  interest  thereon.  That  construction  of 
s.  9  is  strongly  confirmed  by  s.  8,  because  in  that  section  the 
avoidance  is  limited  to  the  personal  chattels  comprised  in  the  bill 
of  sale.  If  the  term  **  bill  of  sale  "  was  of  itself  limited  to  an 
assignment  of  personal  chattels,  it  would  have  been  unnecessary 
to  introduce  that  express  limitation  into  s.  8. 

Appeal  dismissed. 

Solicitors  for  plaintiff:   Smith  dt  Lawrence j  for  Smith,  Lauh 
rencCy  d  Smith,  Swansea. 

Solicitors  for  defendant :  ThoTnas  White  &  Sons,  for  ff.  /.  L. 
Morgan,  Swansea. 
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1886  THOMAS  v.  QUARTERMAINB. 

jJ^y»7,  8.     j^aster  and  Servant— Employers'  Liability  Act,  1880  (43  A 44  Viet, c.  42),  *.  1, 
8uh-8. 1 — Defect  in  Condition  of  Ways  or  Plant, 

The  plaintiff  was  employed  in  a  cooling-room  in  the  defendant's  brewery. 
In  this  room  were  a  boiling  vat  and  a  cooling  yat,  and  between  them  ran  a 
passage  which  was  in  part  only  three  feet  wide.  The  cooling  vat  had  a  rim 
rising  sixteen  inches  above  the  level  of  the  passage  but  it  was  not  fenced  or 
railed  in.  The  plaintiff  went  along  this  passage  to  pull  a  board  from  under 
the  boiling  vat.  This  board  stuck  fast  and  then  came  away  suddenly,  so  that 
he  fell  back  into  the  cooling  vat  and  was  scalded. 

In  an  action  imder  the  Employers*  Liability  Act,  1880  (43  &  44  Vict. 
c.  42)  :— 

ffeldf  that  the  plaintiff  could  not  recover,  for  there  was  no  evidence  that  be 
had  been  injured  by  reason  of  any  defect  in  the  condition  of  the  ways,  works, 
or  plant  of  the  brewery,  within  the  meaning  of  the  Act. 

Appeal  by  motion  from  the  decision  of  the  judge  of  the 
County  Court  of  Surrey. 

The  plaintiff,  who  was  employed  in  the  brewery  of  the  defen- 
dant, sought  to  recover  damages  under  the  Employers*  Liability 
Act,  1880,  for  injuries  received  from  a  fall  into  a  cooling  vat,  on 
the  ground  that  the  defendant  had  been  negligent  in  not  fencing 
in  the  vat. 

It  appeared  that  a  boiling  vat  and  a  cooling  vat  were  placed 
in  the  same  room  in  the  defendant's  brewery.  A  passage,  which 
was  in  one  part  only  three  feet  wide,  ran  between  these  two  vats, 
the  rim  of  the  cooling  vat  rising  sixteen  inches  above  the  passage. 
The  plaintiff,  who  was  employed  in  this  room,  went  along  this 
passage,  in  order  to  get  from  under  the  boiling  vat  a  board  which 
was  used  as  a  lid.  As  this  lid  stuck,  the  plaintiff  gave  an  extra 
pull,  when  it  came  away  suddenly,  and  the  plaintiff,  falling  back 
into  the  cooling  vat,  was  severely  scalded. 

There  was  no  rail  or  fence  to  the  cooling  vat,  and  evidence  was 
given  by  the  defendant  to  shew  that  it  was  not  usual  to  fence 
cooling  vats,  though  it  was  proved  that  at  one  large  brewery  the 
cooling  vats  are  fenced. 

The  judge  gave  judgment  for  the  plaintiff,  with  75Z.  damages, 
holding  that  there  was  evidence  of  a  defect  in  the  condition  of 
the  works  at  the  defendant's  brewery  in  there  being  no  sufiBcient 
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fence  to  the  cooling  vat,  and  finding  that  the  plaintiff  had  not 
been  guilty  of  contributory  negligence. 
The  defendant  appealed. 

W.  Chraham,  and  Meioitty  for  the  defendant.  There  was  no 
evidence  of  any  defect  in  the  condition  of  the  ways,  works,  or 
plant  of  the  brewery,  and  therefore  the  provisions  of  43  &  44 
Vict.  c.  42,  do  not  apply  to  this  case.  There  was  no  evidence  of 
any  negligence  on  the  part  of  the  defendant,  and  the  defect,  if 
defect  there  were,  was  obvious  and  known  to  the  plaintiff,  so  that 
he  voluntarily  exposed  himself  to  a  danger  of  which  he  was  fully 
aware,  and  the  defendant  is  not  liable  :  Woodley  v.  Metropolitan 
District  By.  Co,  (1)  ;  Lax  v.  Corporation  of  Darlington.  (2)  There 
was  no  duty  on  the  defendant  to  do  anything  which  he  has  left 
undone :  Indermawr  v.  Dames  (3) ;  Oriffiths  v.  Dudley.  (4)  Wd>lin 
y.  Ballard  (5)  is  not  an  authority  against  the  defendant,  for  that 
judgment  proceeded  on  the  ground  that  the  apparatus  was  unfit 
for  the  purpose  for  which  it  was  applied,  so  that  the  rule  adopted 
in  Heske  v.  Samuelson  (6)  and  Cripps  v.  Jtidge  (7)  applied.  [They 
cited  Brooks  y.  Courtney  (8).] 

If  a  stranger  had  come  to  mend  the  boiler  and  had  fallen  into 
the  vat  he  could  not  have  maintained  an  action,  and  the  plaintiff 
can  be  in  no  better  position.  The  Employers'  Liability  Act  has  not 
raised  the  standard  of  the  employer's  duty ;  it  has  only  deprived 
him  in  an  action  by  the  workman  of  certain  common  law  defences. 

Crump,  Q,C.,  and  Hodson,  for  the  plaintiff.  The  defendant  is 
liable,  there  was  no  contributory  negligence  on  the  part  of  the 
plaintiff,  and  the  premises  were  defective.  The  vat  ought  to 
have  been  fenced,  the  passage  was  too  narrow,  there  was  in  fact 
what  amounted  to  a  trap.  Woodley  v.  Metropolitan  District  Railway 
Co.  (1)  does  not  apply  to  a  case  under  the  Employers'  Liability 
Act,  nor  does  the  maxim  volenti  non  fit  injuria.  The  rule  in 
Cripps  V.  Judge  (7)  is  applicable  to  the  facts  of  this  case.  [They 
cited  Holmes  v.  Clarke  (9).] 
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Wills,  J.  I  am  of  opinion  that  this  appeal  must  be  allowed, 
and  that  the  defendant  is  entitled  to  have  judgment  entered  for 
him. 

I  will  inquire  first  what  our  decision  ought  to  be  if  there  were 
no  such  statute  in  force  as  the  Employers'  Liability  Act,  1880 
(43  &  44  Vict.  c.  42),  and  then  I  will  proceed  to  consider  the 
effect  of  that  statute  upon  this  case.  Apart  from  that  statute 
the  plaintiff  could  not,  in  my  opinion,  maintain  this  action.  I 
take  as  one  element  in  this  case  the  fact  found  by  the  county 
court  judge  that  there  was  no  contributory  negligence  on  the 
part  of  the  plaintiff;  but  neyertheless  the  evidence  discloses  a 
state  of  facts  which  I  consider  would  disentitle  him  from  re- 
covering without  the  aid  of  the  statute,  for  it  appears  that  if  any 
danger  did  arise  from  the  arrangement  of  tl^is  brewery,  and  the 
relative  position  of  the  two  vats  or  of  the  cooling  vat  and  the 
plank,  that  danger  was  known  to  the  plaintiff,  and  that  he, 
knowing  the  risk  that  he  ran,  yet  voluntarily  did  that  which 
resulted  in  the  injury  for  which  he  now  claims  compensation. 
The  danger,  if  danger  there  were,  was  certainly  patent,  and  the 
plaintiff  must  have  been  no  less  aware  of  it  than  was  any  one 
else  connected  with  the  brewery.  This  being  so,  the  well-knoim 
principle  which  is  embodied  in  the  maxim  volenti  non  fit  injuria 
applies,  and  the  plaintiff  cannot  recover. 

There  were  in  the  same  room  at  this  brewery  a  boiling  vat  and 
a  cooling  vat ;  between  them  ran  a  passage  which  was  in  part 
only  three  feet  wide,  the  cooling  vat  had  a  rim  rising  sixteen 
inches  high  above  the  level  of  the  passage,  but  it  was  not  pro- 
tected by  any  rail  or  fence.  Under  the  boiling  vat  there  was  a 
receptacle  wherein  lay  a  plank  or  board  which  served  as  a  lid. 
The  plaintiff  went  to  get  this  lid,  he  pulled  it,  but  as  it  stuck  he 
pulled  harder,  when  it  came  away,  as  he  stated,  all  at  once,  and 
he  fell  back  into  the  cooling  vat  and  was  scalded.  The  acci- 
dent therefore  did  not  arise  from  the  narrowness  of  the  passage 
considered  as  a  passage  or  gangway,  but  only  because  there  was 
not  width  in  it  to  enable  a  person  meeting  with  such  an  accident 
to  fall  at  full  length  across  it. 

Even  supposing  there  were  any  risk  arising  from  the  passage 
being  narrow,  that  risk  was  one  which  the  plaintiff  could  under- 
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stand  as  well  as  any  one  else  could,  nor  could  the  employer 
know,  nor  ought  he  to  know,  anything  more  about  either  the 
nature  or  extent  of  the  risk  than  the  plaintiff  himself. 

Out  of  many  cases  to  which  reference  may  be  made,  Woodley  y. 
Metropolitan  District  By.  Co.  (1)  and  Britton  v.  Great  Western 
Cotton  Co.  (2),  recognise  in  clear  terms  the  principle  that  a  person 
who  continues  in  an  employment  with  full  knowledge  of  the  risk 
run,  and  who  voluntarily  goes  to  do  that  which  he  knows  will 
expose  him  to  danger,  cannot  recoyer  for  injuries  so  received,  and 
the  reason  of  this  principle  is  expressed  both  powerfully  and 
tersely  by  Lord  Bramwell  in  a  memorandum  written  by  him  on 
the  case  of  Clayards  v.  Dethiek  (3)  and  printed  in  the  Appen- 
dix B  to  Smith  on  Negligence.  Lord  Bramwell  there  points  out 
that  in  such  a  case  the  accident  is  not  due  to  the  defendant's 
negligence  but  to  the  voluntary  act  of  the  plaintiff. 

I  now  proceed  to  consider  whether  the  Employers'  Liability 
Act,  1880  (43  &  44  Vict.  c.  42),  has  made  any  difference,  and 
whether  the  provisions  of  s.  1,  sub-s.  1,  apply  to  this  case.  By 
that  section  the  workman  is  entitled  to  the  same  right  of  compen- 
sation and  remedies  against  the  employer  as  if  he  had  not  been 
a  workman — ^in  case  he  receives  personal  injury  caused  "  by  reason 
of  any  defect  in  the  condition  of  the  ways,  works,  machinery,  or 
plant  connected  with  or  used  in  the  business  of  the  employer." 
That  is  there  must  be  such  a  defect  due  to  the  negligence  of  the 
employer  or  those  for  whose  negligence  he  would  be  responsible 
to  a  stranger.  But  I  can  see  no  evidence  of  any  defect  in  the 
condition  of  either  ways  or  plant.  The  way,  as  a  passage  or 
gangway,  was  safe  enough,  and,  as  far  as  appears,  wide  enough 
for  any  legitimate  use  that  it  could  be  put  to  as  a  way.  There 
was  no  defect  in  the  vat  as  a  vessel  to  hold  liquor  to  be  cooled. 
The  defect,  if  defect  there  were,  was  not  in  the  way,  considered  as 
a  way,  nor  in  the  vat  considered  as  a  vat,  but  in  the  proximity 
of  the  vat  to  the  place  where  a  piece  of  board  was  kept,  which 
piece  of  board  stuck  by  some  accident  when  required  for  use. 
Now  the  test  whether  machinery  or  plant  be  defective  or  not 
within  the  meaning  of  the  statute,  laid  down  in  the  case  of 
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Heske  v.  Samuelsan  (1),  and  adopted  by  the  Court  of  Appeal  in 
Cripps  Y.  Judge  (2),  was  whether  the  machine  was  fit  or  unfit  for 
the  purpose  for  which  it  was  applied.  The  same  test  must  of 
course  apply  to  a  '^  way/'  and  following  that  test  I  am  of  opinion 
that  there  was  in  this  case  no  defect  within  the  meaning  of  s.  1, 
sub-s.  1  of  the  statute^  and  therefore  that  this  case  is  not  brought 
within  the  provisions  of  the  Employers'  Liability  Act,  1880. 

It  appears  to  me  that  the  decision  in  this  case  must  turn  on 
the  question  whether  the  statute  applies  to  this  case.  If  I  am 
wrong  in  holding  that  it  does  not  apply  to  this  case  at  all, 
then  I  think  that  Weblin  v.  Ballard  (3)  is  an  authority  which 
governs  the  present  case,  for  that  decision  binds  us,  and  it  seems 
to  me  to  be  an  authority  conclusive  for  the  plaintiff,  if  the  statute 
in  question  applies  at  all. 

In  that  case  the  judges  held  that  there  was  evidence  "  that  the 
ladder  (being  without  hooks  or  stays),  used  as  it  was  upon  the 
crooked  pipe,  was  not  in  a  proper  condition  for  the  purpose  for 
which  it  was  used,  and  that  therefore  there  was  evidence  of  a 
defect  in  the  condition  of  the  ways  or  plant."  And  again,  it  was 
there  said  ''  the  use  of  the  ladder  appeared  by  the  evidence  to 
have  been  so  manifestly  dangerous  that  every  one  who  saw  the 
ladder  so  used  must  have  been  aware  of  the  danger.  This  it  was 
argued  by  the  defendant  proved  that  the  deceased  had  been 
guilty  of  contributory  negligence.    We  do  not  agree." 

The  learned  judges  therefore  in  that  case  took  a  view  of  the 
meaning  of  the  clause  at  the  end  of  s.  1,  which  enacts  that  a 
workman  '*  shall  have  the  same  right  of  compensation  and  remedies 
against  the  employer  as  if  the  workman  had  not  been  a  workman 
of  nor  in  the  service  of  the  employer,"  which  will  place  him  in 
certain  cases  in  a  better  position  than  a  person  not  in  the  service 
of  the  employer.  Such  a  person,  in  the  circumstances  found  in  the 
judgment  in  that  case,  fully  alive  to  the  danger  he  was  running, 
certainly  could  not  have  recovered,  though  asked  by  the  employer 
to  do  the  work«  But  they  held  that  in  such  cases  the  defence 
that  the  servant  has  contracted  to  take  upon  himself  the  known 
risks  attending  the  engagement  is,  by  the  statute,  taken  away 
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from  an  employier  when  sued  by  a  workman  under  the  Act.  In 
the  case  of  a  servant  this  is  probably  equiyalent  to  saying  that 
the  defence  that  he  knew  of  the  danger  is  taken  away,  and  it 
seems  to  have  been  so  treated  in  that  case.  Speaking  for  myself 
it  seems  to  me  that  this  really  does  place  the  servant,  not  in  the 
same  position  as  a  stranger,  but  in  a  better  position.  It  is  very 
difficult  at  all  times  to  apply  a  hypothesis  which  is  contrary  to 
the  fact.  Is  the  hypothetical  person,  not  in  the  service  of  the 
employer,  to  be  treated  as  a  person  lawfully  engaged  in  the 
operation  in  question,  or  unlawfully  there ;  as  a  person  doing  the 
operation  at  the  request  of  the  employer  or  as  a  volunteer? 
These  are  questions  which  suggest  only  samples  of  the  difficulty 
of  applying  an  incomplete  hypothesis  to  a  state  of  fiEtcts  which 
really  negatives  the  hypothesis.  Without,  therefore,  expressing 
any  doubt  as  to  the  correctness  of  the  decision  in  WMin  v. 
Ballard  (1),  I  should  have  desired,  had  it  been  necessary,  care- 
fully to  consider  whether  the  fact  that  the  defendant  in  such 
cases  can  no  longer  set  up  the  defence  that  the  plaintiff  contracted 
to  take  the  risks  of  the  service,  also  precludes  him  from  setting 
up  that  in  the  particular  operation  which  in  the  particular  case 
caused  the  injury,  the  plaintiff,  treating  him  as  not  a  servant, 
must  yet  have  perfectly  appreciated  the  danger  of  what  he  was 
going  to  do.  This  is  not  stated  in  terms  in  WMinY.  Ballard  (1), 
but  it  certainly  seems  involved  in  the  decision,  and  it  is  difficult 
to  see  how  any  such  distinction  as  I  have  referred  to,  and  which 
was  pressed  upon  us  in  the  argument,  can  be  maintained.  The 
result  certainly  seems  to  place  the  workman  in  a  better  position 
than  a  stranger,  and,  in  his  case,  to  deprive  the  employer  of  the 
benefit  of  the  maxim,  volenti  non  fit  injuria.  My  ground,  there- 
fore, in  this  case  for  holding  that  the  defendant  is  not  liable  is 
that,  in  my  opinion,  the  facts  of  this  case  do  not  bring  it  within 
the  statute,  and  that,  therefore,  the  provisions  of  43  &  44  Vict. 
c.  42,  do  not  apply  to  it  at  all. 
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Gbantham,  J.  I  also  am  of  opinion  that  this  case  is  not 
within  the  Employers'  Liability  Act,  1880.  That  Act  enacts,  I 
think,  in  effect  that  a  servant  shall  be  in  the  same  position  as  a 
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1886  stranger.  Could  a  stranger  have  recovered  in  this  action  ?  The 
authorities  are  all  unanimous  to  the  effect  that  he  could  not. 
Beliance  was  placed  by  the  plaintiff  on  Weblin  v.  BaUurd  (1), 
but  that  case  is  not  an  authority  in  his  favour,  for  the  judges 
Gnuitham,j.  decided  it  on  the  ground  that  the  ladder  was  not  in  a  proper 
condition  for  the  purpose  for  which  it  was  used^  so  that  there  was 
evidence  of  a  defect  in  the  condition  of  the  ways  or  plant, 
whereas  in  this  case  there  was  no  such  evidence.  The  way  was, 
as  a  way,  perfect,  and  the  vat  was,  as  a  vat,  perfect,  and  therefore 
the  section  of  43  &  44  Vict.  c.  42,  on  which  reliance  has  been 
placed,  does  not  apply  to  this  case. 

I  agree  with  my  Brother  Wills,  in  the  view  which  he  has  ex- 
pressed as  to  the  construction  of  the  statute  on  which  the  judgment 
in  Weblin  v.  Ballard  (1)  is  based,  and  I  think  that  the  learned 
judges  having  found  that  the  ladder  was  in  itself  dangerous,  thei? 
judgment  does  not  cover  this  case.  In  Heake  v.  Samuelsan  (2) 
the  lift  was  also  in  itself  dangerous,  so  that  in  both  those  cases 
there  was  a  defect  within  the  meaning  of  the  Act,  which  we  do 
not  find  exists  in  this  case. 


Jtidgment  for  the  defendant 
granted. 

Solicitor  for  plaintiff:  Summerhays. 

Solicitor  for  defendant :  Wansey^  Bowen,  &  Co. 


Leave  to  appeal 


(1)  17  Q.  B.  D.  122. 


(2)  12  Q.  B.  D.  30. 

R.  B.  R: 
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JONES  V.  THE  SCOTTISH  ACCIDENT  INSURANCE  COMPANY,   "^         1886 

LIMITED.  ''  J^y  2. 


Practice — Leave  to  issue  Writ  for  Service  out  of  the  Jurisdiction — Company 
with  Begistered  Office  in  Scotland — Action  for  Breach  of  Contract — Com- 
panies Clauses  Act  (8  <fc  9  Vict.  c.  16),  s.  135— Order  XL,  r.  1  (c)  and  («). 

An  insurance  company,  whose  registered  office  was  in  Scotland,  and  whose 
secretary  resided  there,  but  which  also  had  agencies  and  a  chief  office  within 
the  jurisdiction  of  the  High  Court,  issued  a  policy  through  an  agent  within  the 
jurisdiction,  to  whom  the  premiums  were  paid.  The  company  having  refused 
to  pay  a  claim  on  the  policy : — 

Jleld,  that  it  was  not  domiciled  or  ordinarily  resident  within  the  jurisdiction, 
and  that  leave  to  issue  a  writ  for  service  out  of  the  jurisdiction  could  not  be 
granted. 

Action  by  plaintiff  as  executrix  of  her  husband  on  a  policy  of 
insurance  against  accidents  effected  by  the  latter  with  the  defend- 
ants. The  defendants  have  their  head  office  in  Edinburgh,  and 
their  secretary  resides  there ;  but  they  have  numerous  branch 
offices  and  agencies  throughout  England,  with  a  chief  office  for 
England  in  London.  The  insurance  in  question  was  effected  by 
the  plaintiff's  husband  with  an  agent  of  the  defendants  in  Liver- 
pool, and  the  premium  paid  to  him.  An  application  having  been 
made  ex  parte  at  chambers  to  Day,  J.,  for  leave  to  issue  a  writ 
for  service  out  of  the  jurisdiction,  leave  was  refused  on  the  ground 
that  the  defendant  company  was  not  ordinarily  resident  within 
the  jurisdiction. 

The  plaintiff  appealed. 

H.  Tindal  Atkinson,  for  the  plaintiff.  The  defendants  are 
domiciled  or  ordinarily  resident  within  the  jurisdiction.  The 
mere  fact  that  their  registered  office  is  in  Edinburgh  does  not 
affect  the  jurisdiction  of  the  English  Courts,  for  they  carry  on 
business  in  England  by  their  various  agents,  and  a  corporation 
"  dwells  "  at  the  place  where  its  business  is  carried  on :  Taylor  v. 
Crowland  Oas  Co.  (1)  The  more  recent  case  of  Keynsham  Blue 
Lias  Lime  Co.  v.  Barker  (2)  decides  that  a  company  incorporated 
for  the  manufacture  and  sale  of  goods  carries  on  its  business  at 

(1)  11  Ex.  1.  (2)  2  H.  &  a  729 
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1886        the  place  of  manufacture  and  sale  and  not  at  its  registered  o£Sce. 

Jones       The  defendants  are  not  "  ordinarily  resident "  in  Scotland  so  as  to 

QoJ^j^jsa     ^^*  ^^®  jurisdiction  of  the  English  Courts  under  Order  XI., 

AcoiDKNT    r,  1  /g)  but  are  to  be  considered  as  ordinarily  resident  within  the 

jurisdiction ;  for  their  agents  make  contracts  for  them  within  the 

jurisdiction,  and  they  have  a  head  oflSce  within  the  jurisdiction, 

which  deals  with  the  claims  arising  out  of  such  contracts.  (1) 

FoLLOGE,  B.  I  am  of  opinion  that  the  decision  of  Day,  J.,  was 
correct.  There  is,  it  is  true,  a  diflSculty  in  applying  the  terms  of 
the  rules  to  every  business  carried  on  by  a  company ;  but  the 
question  is  not  new,  and  was  fully  considered  after  the  coming 
into  operation  of  the  County  Court  Acts.  The  first  principle 
arrived  at  in  the  early  decisions  was  that  a  corporation  dwells  in 
the  place  where  it  carries  on  its  business.  The  question  then 
arose,  where  does  a  corporation  carry  on  business  ?  and  the  ordi- 
nary guiding  rule  for  the  answer  to  that  inquiry  is  that  it  carries 
on  business  in  the  place  where  its  chief  ofiSce  is  situate.  The 
head  o£Sce  may  be  an  office  where  nothing  is  done  beyond  the 
holding  of  the  general  meeting ;  but  it  is  reasonably  interpreted 
in  KeynshamBlue  Lias  Lime  Co.  v.  Barker  (2),  as  the  place  where 
the  business  of  a  company  is  done,  and  the  company  was  there 
held  to  carry  on  its  business  in  the  place  where  its  works  were 
situate.  The  words  used  in  this  rule  are  "  domiciled  or  ordinarily 
resident,"  and  those  words  and  similar  words  in  previous  rules 
have  given  rise  to  many  legal  decisions,  and  to  a  jealous  feeling 
in  Scotland  as  to  the  jurisdiction  of  the  English  Courts.  If  we 
decide  that  the  head  office  is  the  place  where  the  company  is 
domiciled  or  resident,  it  is  clear  that  we  decide  upon  the  same 
principle  as  the  previous  cases.  If,  on  the  other  hand,  we  hold 
that  a  company  is  domiciled  where  it  has  an  agent  for  local 

(1)  By  Order  XL,  r.  1,  service  out  of  contract  wherever  made,  which,  ac- 

the  jurifldiction  of  a  writ  of  summons  cording  to  the  terms  thereof,  ought  to 

may  be  allowed   whenever — (c)  any  be  performed  within  the  junsdiction, 

relief   is  sought  against  any  person  unless  the  defendant  is  domiciled  or 

domiciled  or  ordinarily  resident  within  ordinarily  resident  in  Scotland  or  Ire- 

the  jurisdiction ;  (e)  when  the  action  land, 
is  founded  on  any  breach  or  alleged         (2)  2  H.  &  G.  729. 
breach  within  the  jurisdiction  of  any 
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business,  we  should  come  to  the  absurd  conclusion  that  it  is  domi-       1886 
ciled  in  every  town  in  England,  Scotland,  and  Ireland,  where  it       Jones 
has  an  agency.    I  cannot  think  that  a  reasonable  conclusion  to     scottibh 
come  to.  InscbanotCo. 

Gate,  J.  I  am  of  the  same  opinion.  The  language  of 
Order  XL  does  not  expressly  apply  to  companies,  but  the 
analogy  of  the  practice  with  regard  to  indiyiduals  is  against  the 
present  application.  In  the  case  of  a  man  residing  and  carrying 
on  business  in  Scotland,  but  having  branch  establishments  in 
England,  it  is  clear  that  leave  would  not  be  given  to  issue  a  writ 
for  service  out  of  the  jurisdiction ;  it  would  be  absurd  to  say  that 
he  was  ordinarily  resident  in  England  because  he  had  a  branch 
establishment  there ;  and  a  plaintiff  in  such  a  case  would  be  unable 
to  bring  himself  within  sub-s.  (c)  of  Order  XL,  r.  1.  K  that  is  the 
way  in  which  the  Courts  have  dealt  with  the  case  of  an  individual, 
why  should  they  not  deal  in  the  same  way  with  that  of  a  com- 
pany? An  individual  carrying  on  business  in  Scotland  with 
branches  in  England  is  resident  at  the  place  where  he  carries  on 
his  business ;  why  should  we  adopt  a  different  rule  for  a  com- 
pany ?  Legislation  has  gone  on  that  footing,  and  the  old  Com- 
panies Act  (8  &  9  Vict.  c.  16,  s.  135),  provides  that  service  shall 
be  effected  at  the  principal  office  of  the  company,  or  at  one  of 
the  principal  offices  if  there  be  more  than  one,  or  personally 
upon  the  secretary.  The  'principal  office  is  there  regarded  as 
the  place  where  the  company  carries  on  its  business,  and  putting 
together  the  enactment  and  the  decisions  it  follows  that  in  the 
case  of  a  company  service  must  be  effected  either  at  its  principal 
place  of  business  or  upon  its  secretary,  and  that  neither  the  com- 
pany nor  its  secretary  can  be  said  to  be  resident  in  England 
when  the  company's  principal  place  of  business  is  in  Edinburgh, 
and  the  secretary  resides  there. 

ApplicaHon  refused. 

Solicitors  for  plaintiff:  Bower,  Cotton^  dt  Bower,  for  Pride  & 
Dodgson,  Liverpool. 

W.  J.  B. 
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1886         THE  QUEEN  (on  the  Pbosecution  of  THE  NATIONAL  LIBERAL  LAND 
Jfdy  13, 14.  COMPANY,  LIMITED)  v.  THE  INHABITANTS  OP  THE  COUNTY 

OF  SOUTHAMPTON. 


Bridge — CowrUy,  LiabUiiy  ofy  to  repair — Bridge  not  btUlt  in  existing  High- 
way— Acquiescence  hy  County^  necessary — County  of  a  Town — Boadvoay 
over  Bridge  and  Approaches  —  Hightoay  Authority — Statute  of  Bridges 
(22  Hen.  8,  c.  5)— Highway  Act,  1835  (5  A  6  TFm.  4,  c.  50),  s.  21. 

The  owners  of  land  on  one  side  of  a  river  made  a  road  across  such  land  and 
built  a  bridge  connecting  such  road  with  an  existing  highway  on  the  other  side 
of  the  river.  They  then  dedicated  both  bridge  and  road  simultaneously  to  the 
public^  who  afterwards  used  the  same  : — 

Held,  that^  the  bridge  not  having  been  erected  in  an  existing  highway,  the 
county  was  not  liable  for  its  repair,  inasmuch  as  there  was  no  evidence  of 
acquiescence  by  the  county  in  the  building  and  dedication  of  the  bridge. 

The  effect  of  the  21st  section  of  the  Highway  Act,  1835,  is,  in  the  case  of 
county  bridges  built  subsequently  to  that  Act,  to  throw  the  liability  in  respect 
of  surface  repairs  to  the  roadway  of  the  bridge  and  approaches  upon  the  highway 
authority. 

Where  a  county  of  a  town  has  been  created  by  charter  and  declared  to  be  a 
separate  county,  the  county  in  which  it  was  originally  situated  is  not  liable  for 
the  repair  of  bridges  within  its  boundaries. 

Cross  motions  for  a  new  trial  of  an  indictment  against  the 
inhabitants  of  the  county  of  Southampton  for  non-repair  of  a 
bridge  and  the  approaches  thereto. 

The  first  count  of  the  indictment  was  for  non-repair  of  a 
certain  common  public  bridge  known  as  Cobden  Bridge,  situate 
and  being  with  the  approaches  thereto,  for  the  space  of  300  feet 
from  either  end  thereof,  in  the  parish  of  South  Stoneham,  in  the 
county  of  Southampton,  in  the  Queen's  common  highway  leading 
from  the  town  of  Southampton  and  from  the  hamlet  of  St  Denys 
in  the  said  parish,  to  Westend  and  Bitterne  in  the  said  county. 

The  second  count  was  for  non-repair  of  the  approaches  to  the 
said  bridge  at  either  end  of  the  same. 

The  third  count  of  the  indictment  charged  non-repair  of  one- 
half  of  the  bridge,  that  is  to  say,  from  the  centre  of  the  Eiver 
Itchin  eastwards. 

The  fourth  count  of  the  indictment  charged  non-repair  of  the 
eastern  approach  to  the  said  bridge. 

At  the  trial  which  took  place  before  Stephen,  J.,  at  the  Bristol 
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Winter  Assizes,  1886,  the  facts  proved,  so  £Eir  as  material  to  this       1886 
report,  were  as  follows : —  The  Quebn~ 

The  prosecutors,  who  were  an  incorporated  land  company,  had  inhabitants 
made  a  road,  called  Cobden  Avenue,  across  a  building  estate  ^^  Couhty  of 
belonging  to  them  on  the  east  side  of  the  Biver  Itchin,  in  the     ampton. 
county  of  Southampton,  commonly  called  Hampshire,  and  had 
built  a  bridge  across  the  river  called  Cobden  Bridge,  by  which 
such  road  was  connected  with  an  existing  highway  on  the  west 
side  leading  from  the  town  of  Southampton  to  a  landing  stage  on 
the  river,  which  is  public  and  navigable.    They  then  dedicated 
both  the  bridge  and  the  new  road  simultaneously  to  the  use  of 
the  public  by  means  of  a  public  ceremony,  at  which  the  chairman 
of  the  company  declared  them  open.    It  appeared  that  the  bridge 
had  been  constructed  to  the  satisfaction  of  the  county  surveyor, 
and  that  the  public  had  extensively  used  the  bridge  and  the  road 
since  the  dedication. 

It  was  proved  at  the  trial  that  the  western  half  of  the  bridge 
was  in  the  county  of  the  town  of  Southampton,  of  which  the 
middle  line  of  the  Eiver  Itchin  was  the  boundary  where  the 
bridge  crossed  it. 

The  county  of  the  town  was  created  by  charter  of  25  Hen  6, 
it  having  previously  formed  part  of  the  county  of  Southampton. 
The  charter,  after  reciting  that  the  corporation  of  the  town  of 
Southampton  had  complained  that  the  inhabitants  of  the  town, 
and  merchants,  sailors,  and  mariners  resorting  thereto  were  taken, 
arrested,  imprisoned,  and  in  many  ways  disquieted  by  the  sheriffs 
of  the  county  and  their  bailiffs,  granted  to  the  corporation  of 
Southampton  that  the  said  town  and  the  port  and  precinct  of 
the  same  should  be  one  entire  county  corporate,  in  fact  and  in 
name  distinct  and  separate  from  the  county  of  Southampton  for 
ever,  and  that  the  same  should  be  called  the  county  of  the  town 
of  Southampton,  and  that  the  corporation  should  have  in  the 
aforesaid  town  a  sheriff,  to  be  elected  by  them  in  the  manner 
specified  by  the  charter.  It  further  provided  for  the  execution 
of  process  within  the  county  of  the  town  by  such  sheriff,  and 
that  no  sheriff  or  bailiff,  or  servant  of  any  sheriff,  other  than 
such  sheriff,  should  enter  into  the  said  town,  port,  or  precinct,  or 
do  or  execute  anything  pertaining  to  his  o£Sce  therein,  or  in  any 
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1886        way  interfere  in  the  same.    The  varions  libertieB  and  franchises 
Thb  Queen  of  the  borough  of  Sonthampton,  including  the  grant  of  the  status 
iKHAMTANTs  ^^  ^  countj  corporate^  were  confirmed  or  regranted  by  letters 
o'  CoTOTY  OF  patent  of  Charles  IL 

AXFTON.  It  was  stated  in  evidence  by  the  town  clerk  of  Southampton 
that  there  were  not  any  bridges  within  the  county  of  the  town 
repairable  by  the  corporation.  But  the  county  surveyor  of 
Hants  stated  that  the  county  only  repaired  the  eastern  half  of 
another  bridge  called  Four  Posts  Bridge^  which  was  half  in  and 
half  out  of  the  county  of  the  town  of  Southampton.  The  road* 
way  of  the  approaches  to  and  the  footway  over  the  Cobden  Bridge 
were  proved  to  be  out  of  repair,  the  former  being  full  of  ruts  and 
the  tar  paving  of  the  latter  wanting  new  facing.  The  ironwork 
of  the  bridge  needed  repainting  to  prevent  the  effects  of  rust 
It  was  contended  for  the  defendants  that  the  western  half  of  the 
bridge  and  the  western  approach  thereto,  being  in  the  county  of 
the  town  of  Southampton,  which  was  made  a  separate  county  by 
the  charter,  the  defendants  were  not  liable  for  the  repair  thereofl 
The  learned  judge  being  of  opinion  that  their  contention  was 
correct  directed  a  verdict  of  acquittal  on  the  first  and  second 
counts. 

It  was  further  contended  for  the  defendants  that,  this  bridge 
not  having  been  built  in  an  existing  highway,  there  was  no 
evidence  of  acquiescence  by  the  county  in  its  building  and  dedi- 
cation, and  that  therefore  the  county  was  not  liable  to  repair  it ; 
and  that  the  defendants  were  not  liable  in  respect  of  repairs  to 
the  mere  surface  of  the  roadway  over  the  bridge  and  eastern 
approach,  the  2l8t  section  of  the  Highway  Act,  1835,  throwing 
the  liability  in  respect  of  such  repairs  upon  the  parish.  The 
learned  judge  niled  in  favour  of  the  latter  contention,  and  there- 
fore directed  a  verdict  for  the  defendants  on  the  fourth  count. 
But  he  left  the  case  to  the  jury  on  the  third  count  and  a  verdict 
of  guilty  was  found  upon  that  count. 

A  rule  nisi  for  a  new  trial  was  obtained  on  behalf  of  the 
defendants  on  the  ground  (among  others)  (1)  that  there  was  no 

(1)  Other  points  arose  in  the  case  unnecessary  that  the  Court  should 
besides  those  here  reported.  But,  in-  decide  these  points,  the  facts  with 
asmuch  as   it  became  in  the  event      regard  to  them  are  omitted. 
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eyidence  that  the  bridge  in  question  was  a  "  bridge  broken  in  a       1886 
highway  "  within  the  meaning  of  the  Statute  of  Bridges,  22  Hen.  8,  ^TuQuEmT 
c.  5.    A  cross  rule  nisi  for  a  new  trial  was  obtained  on  behalf  of  iithawtaotb 
the  Crown  on  the  ground  that  the  judge  misdirected  the  jury  »'  ^uktt  or 
with  regard  to  the  construction  which  he  put  upon  the  charter      amftom. 
of  Henry  YI.,  and  by  not  leaving  to  them  the  question  whether 
as  a  fact  the  county  of  the  town  of  Southampton  was  a  bridge- 
repairing  county  or  town :  and  also  on  the  ground  that  he  mis- 
directed the  jury  on  the  construction  of  s.  21  of  the  Highway 
Act,  1835. 

Bucknill,  Q.C.9  and  A.  Olen  (Pitt  Lewis^  Q.C.9  with  them),  for 
the  Crown.  The  county  is  responsible  for  the  repair  of  this 
bridge  both  at  common  law  and  under  the  Statute  of  Bridges, 
22  Hen.  8,  c.  5,  which  was  declaratory  of  the  common  law.  That 
Act  declares  that  in  the  case  of  "  bridges  broken  in  the  highways  " 
the  inhabitants  of  the  shire  shall  be  liable  for  the  repair  subject 
to  certain  exceptions  which  do  not  apply  here.  This  liability  of 
the  county  has  been  held  to  extend  to  all ''  public "  bridges 
except  where  the  legal  obligation  to  repair  can  be  shewn  to  rest 
on  some  other  person  or  body :  Bex  v.  Ecclesjield.  (1) 

The  test  is  whether  the  bridge  is  one  of  public  utility,  and  by 
the  terms  of  the  Act  it  must  be  situated  in  a  highway.  This 
bridge  is  a  bridge  broken  in  a  highway.  It  was  out  of  repair, 
and  it  was  in  a  public  highway.  It  connects  a  highway  on  the 
western  side  of  the  river  Itchin  with  the  highway  dedicated  by 
the  prosecutors  on  the  eastern  side :  Bex  v.  West  Bidir^  of  York- 
shire  (2) ;  Bex  v.  Glamorgan  (3) ;  and  Bex  v.  Bucks.  (4)  If  acqui- 
escence on  the  part  of  the  public  in  the  dedication  of  the  bridge 
is  necessary,  that  is  sufiSciently  shewn  by  the  fact  that  the  public 
have  used  the  bridge. 

The  learned  judge  misdirected  the  jury  with  regard  to  the 
effect  of  s.  21  of  the  Highway  Act,  1835.  The  meaning  of  that 
section  is  that,  where  there  is  an  existing  highway  going  through 
a  river  or  stream,  as  is  often  the  case,  and  after  the  Act  a  bridge 
is  built  to  carry  the  road  over  the  river  or  stream,  the  parish  or 

(1)  1  B.  &  Aid.  at  p.  358.  (3)  2  East,  356. 

(2)  2  East,  342.  (4)  12  East,  192. 
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1886        other  body,  which  was  liable  to  repair  the  highway  before  the 

The  Queen  bridge  was  built,  shall  remain  liable  to  repair  the  part  of  it  that 

iNHAMTANTs  ^^  carrfcd  over  the  bridge.     It  was  not  meant  to  relieve  the 

OF  County  op  county  of  their  obligation  in  a  case  like  this.    K  the  section  is 

A&iFTON.     construed  as  the  learned  judge  construed  it,  no  meaning  can  be 

given  to  the  words  "  said  highways." 

Thirdly,  the  county  is  responsible  for  the  repair  of  the  whole 
of  the  bridge.  The  area  comprised  by  the  charter  of  Henry  VI., 
which  created  the  county  of  the  town,  was  prior  to  such  charter 
included  in  the  county  of  Southampton.  This  charter  cannot 
have  been  intended  to  take  such  area  out  of  the  county  of  South- 
ampton for  all  purposes  and  to  create  it  a  county  of  itself  with 
all  the  incidents  and  liabilities  of  an  ordinary  county.  If  that 
had  been  the  general  effect  of  the  charter,  the  special  provisions 
as  to  the  appointment  of  sheriffs  would  have  been  unnecessary. 
It  is  submitted  that  the  effect  was  only  to  make  it  a  county  for 
certain  special  purposes,  that  is  to  say  for  purposes  connected 
with  the  execution  of  process  within  it.  It  is  not  disputed  that 
a  county  of  a  town  may  be  liable  for  the.  repair  of  bridges  by 
prescription,  but  this  case  was  not  put  as  one  of  prescription  but 
as  depending  on  the  effect  of  the  charter.  The  question  was  not 
left  to  the  jury  whether  the  county  of  the  town  was  in  fact  a 
bridge-repairing  county. 

The  word  "  shire  "  used  in  the  Statute  of  Bridges  includes 
only  the  old  counties  in  the  ordinary  sense  of  the  term,  and  does 
not  include  a  county  of  a  town  created  by  charter ;  and  a  county 
of  a  town  is  therefore  not  responsible  for  the  repair  of  bridges 
within  it  unless  expressly  made  so  by  the  charter:  Bex  v. 
Norwich.  (1) 

[They  also  cited  Bex  v.  Sir  E.  Spiller  (2)  and  Beff.  v.  Neio 
Sarum.  (3)] 

Charles,  Q.C.,  Austin,  and  Sdater  Booth,  for  the  defendants. 
The  words  "  shire "  and  "  county  "  as  used  in  the  Acts  relating 
to  bridges  are  convertible  terms.  In  the  older  Acts  the  word 
"  shire  "  is  used,  and  in  the  later  Acts  the  word  "  county."  The 
effect  of  the  charter  is  to  create  the  county  of  the  town  of  South- 

(1)  1  Str.  177.  (2)  Sty.  lOS. 

(3)  7  Q.  B.  941. 
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ampton  a  separate  and  distinct  county  from  the  county  of  South-        1886 
ampton  for  all  purposes,  including  the  reparation  of  bridges :   ThbQukkn" 
Beg.  V.  Pearce.  (1)    Therefore  the  defendants  can  be  under  no  ihhamtants 
liability  with  regard  to  the  western  half  of  the  bridge  and  the  ^^  ^^^^^  ^** 
approach  on  the  western  side,  and  the  verdict  on  the  first  and     ampton. 
second  counts  is  right. 

Secondly,  the  defendants  are  not  liable  in  respect  of  the  repairs 
to  the  surface  of  the  roadway  over  the  bridge  and  the  eastern 
approach.  It  is  impossible  to  construe  the  21st  section  of  the 
Highway  Act,  1835,  literally,  because  there  cannot  be  a  previously 
existing  liability  to  repair  the  highway  over  a  bridge  that  did 
not  previously  exist,  which  is  what  the  words  construed  literally 
import.  But,  construing  the  section  reasonably,  it  is  sufficiently 
clear  that  it  is  meant  to  provide  that  in  the  case  of  bridges  there- 
after erected  the  repair  of  the  surface  of  the  roadway  over  the 
bridge  and  the  approaches  shall  be  thrown  upon  the  highway 
authority  responsible  for  the  repair  of  the  highway  of  which  it 
forms  part,  the  county  remaining  responsible  for  the  structure  of 
the  bridge  and  raised  approaches  if  any.  That  being  so,  the 
verdict  on  the  fourth  count  is  right,  and,  if  the  defendants  are 
liable  at  all  on  the  third  count,  they  are  not  liable  in  respect  of 
the  surface  of  the  roadway  or  footway  over  the  bridge. 

Lastly,  the  defendants  are  not  liable  at  all,  and  the  verdict  on 
the  third  count  cannot  stand.  The  authorities  shew  that  both 
at  common  law  and  under  the  Statute  of  Bridges  it  is  not  suffi- 
cient, in  order  to  make  the  county  liable  for  the  repair  of  a 
bridge,  that  the  bridge  dedicated  should  be  of  utility,  and  that 
the  public  have  used  it.  There  must  be  something  to  shew 
acquiescence  by  the  inhabitants  of  the  county  in  the  dedication. 
See  per  Lord  EUenborough,  C.J.,  and  Bayley,  J.,  in  the  cases  of 
Bex  V.  West  Biding  of  Yorkshire  (2),  Bex  v.  BiicJcs  (3),  and  Bex  v. 
St.  Benedict.  (4)  In  all  the  cases  in  which  the  county  has  been 
held  liable,  the  bridge  appears  to  have  been  built  in  the  line  of 
a  previously  existing  public  highway  where  there  was  a  ferry  or 
ford  over  the  river ;  and  it  is  pointed  out  by  Lord  EUenborough 
and  Bayley,  J.,  that  in  such  cases  there  is  evidence  of  acqui- 

(1)  5  Q.  B.  D.  386.  (3)  12  East,  192. 

(2)  2  East,  342.  (4)  4  B.  &  Aid.  447. 
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1886        escence  by  the  county,  beeause,  the  building  of  the  bridge  being 
ThsQuebn  sa  obstraction  of  an  existing  highway,  it  might  have  been  made 
iKHAMTAirre  ^^  subject  of  an  indictment.    In  the  present  case  the  bridge 
OF  a)UNTY  OF  ^|U3  not  built  in  an  existing  highway,  for  the  road  on  4he  eafffeem 
AHPTOK.     side  of  the  river  was  only  dedicated  at  the  same>  time  as  the 
bridge.    Therefore  there  was  no  power  to  indict  the  land  com- 
pany for  obstructing  a  highway.    They  were  within  their  rights 
in  doing  what  they  did.     Where  there  is  no  power  to  take  any 
step  by  way  of  objection,  there  cannot  be  said  to  be  any  acqui- 
escence.   The  mere  user  of  the  bridge  by  some  of  the  public  is 
no  evidence  of  aequiescence  by  the  county  in  its  dedication.     It 
would  be  very  unreasonable  that  the  county  should  be  made 
liable  to  repair  ai^y  bridge  which  a  private  individual  might 
chose  to  build  and  dedicate  and  some  of  the  public  might  use, 
however  little  benefit  it  might  be  to  the  county  in  general  or 
however  expensive  it  might  be  to  maintain. 

[They  also  cited  Bex  v.  Wed  Biding  of  YarkJUre.  (1)] 
A.  Olen^  in  reply.  The  evidence  shewed  that  the  highway  on 
the  western  side  of  the  river  went  down  to  a  landing-place  on  the 
water's  edge,  and  the  Biver  Itchin  being  a  navigable  river  was 
itself  a  highway.  It  has  been  held  that  a  cul  de  sac  may  be  a 
highway,  and  that  it  is  not  essential  that  a  highway  should  be  a 
thoroughfare.  Therefore  it  may  be  said  that  the  bridge  was  built 
in  the  line  of  a  highway. 

Wills,  J.  In  this  case  an  indictment  has  been  preferred 
against  the  inhabitants  of  the  county  of  Southampton,  now 
commonly  called  Hampshire,  for  non-repair  of  a  bridge  over  the 
river  Itchin,  under  the  following  circumstances.  In  ancient 
times  the  county  of  Southampton  included  certain  land  on  the 
west  of  the  river  which  has  since  the  charter  granted  in  the 
i-eign  of  Henry  VI.  become  the  county  corporate  of  the  town  of 
Southampton.  The  bridge  in  question  crosses  the  river,  one  half 
of  it  being  in  the  existing  county  of  Southampton  and  the  other 
half  within  the  limits  of  the  county  of  the  town  of  Southampton. 
The  indictment  contains  four  counts.  The  first  count  charged 
non-repair  of  the  whole  bridge,  the  second  count  non-repair  of 

(1)  5  Burr.  2594. 
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both  approaches  thereto,  the  third  count  charged  non-repair  of       1886 
the  eastern  half  of  the  bridge,  and  the  fourth  count  non-repair  Tmt  qtmnT 
of  the  eastern  approach  thereto.    A  verdict  of  guilty  was  given  itfeitoi^HTs 
on  the  third  count,  and  a  verdict  of  not  guilty  on  the  other  ot^^^^vrr  ow 

^  "  OOUTH- 

COUntS.  ^MiFVox. 

The  bridge  in  question  was  built  by  a  limited  company,  the  wfliTj. 
owners  of  land  on  the  east  of  the  river,  which  it  was  to  their 
interest  to  connect  by  an  easy  approach  with  the  town  of  South- 
ampton. They  built  the  bridge  to  the  satisfaction  of  the  county 
surveyor,  as  a  matter  of  construction,  made  several  new  roads 
through  their  property  leading  to  the  bridge- in -one  direction 
and  to  existing  highwaj^s  in  the  other,  and  built  the  bridge  so 
as  to  communicate  on  the  west  with  an  existing  highway  leading 
from  the  town  of  Southampton  to  a  landing-'stage  on  the  river, 
which  is  public  and  navigable.  They  dedicated  the  new  roads 
on  their  property  and  the  bridge  on  the  same  day  as  highways 
for  the  public.  A  rule  nisi  was  obtained  on  behalf  of  the  defen- 
dants to  set  aside  the  verdict  of  guilty  on  the  third  count  and -for 
a  new  trial.  I  propose  to  deal  first  with  the  question  i;hat  arises 
opon  this  rule  as  being  the  most  important  questionin  the  case. 
It  was  contended  for  the  Crown,  first,  that  the  county  was  liable 
at  common  law  for  the  repair  of  the  eastern  half  of  this 'bridge, 
having  regard  to  the  circumstances  under  which'  it  was  erected 
and  dedicated  to  the  public ;  and  secondly,  that  the  county  was 
liable  under  the  statute,  22  Hen.  8,  c.  5.  These  two  propositions, 
though  closely  connected,  are  not,  I  think;  identical.  It  is  neces- 
sary, therefore,  in  the  first  place  to  consider  what  the  liability  of 
a  county  with  regard  to  bridges  is  fit  common  law.  It  se6ms 
clear  that  one  of  the  conditions  precedent  to  any  liability  on  the 
part  of  a  county  for  the  repair  of  a  bridge  is  that  the  bridge 
should  be  of  public  utility.  That  condition,  however,  appears  in 
the  present  case  to  be  satisfied,  and  I  understand  that  the  jury  so 
found.  It  was  argued  for  the  defendants  that  there  is  a  farther 
condition  which  must  be  fulfilled  before  the  liability  of  the  county 
arises :  that  it  is  not  sufficient  that  the  public  should  have  used 
the  bridge  and  so  proved  its  utility,  but  thatt  there  must  be  some- 
thing to  shew  acquiescence  in  the  making  and  dedication  of  the 
bridge  on  the  part  of  the  county  that  is  to  be  made  liable  for  its 

2  H  2  2 
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1886  repair.  T  It  was  argued  on  the  contrary  by  the  connsel  for  the 
ThsQuebn^  Crown  that  the  mere  use  of  the  bridge  by  the  public  is  sufficient 
.  ^-  to  cast  the  burden  of  the  repair  of  it  upon  the  county.  Un- 
OF  OouKTY  OF  doubtcdly,  if  this  latter  contention  were  correct,  the  liability  of 
▲MPTON.  the  county  to  repair  bridges  would  be  exactly  analogous  to  that 
^^^j.  of  the  parish  in  respect  of  highways  prior  to  the  Highway  Act  of 
1835,  the  mere  use  of  a  highway  by  the  public  haying  been 
before  that  Act  sufficient  to  cast  upon  the  parish  the  burden  of 
repair.  There  is,  however,  a  long  series  of  authorities  which  have 
been  brought  before  us  and  discussed  in  the  course  of  the  argu- 
ment, and  which  all  appear  to  me  to  lead  to  the  conclusion  that 
it  is  a  condition  precedent  to  the  common  law  liability  of  a 
county  to  repair  a  bridge  that  there  should  have  been  acqui- 
escence on  the  part  of  the  county  in  the  making  and  dedicati(» 
of  the  bridge.  That  acquiescence  in  the  making  of  the  bridge  as 
distinct  from  its  mere  user  when  made  was  necessary  in  the  view 
of  Lord  Ellenborough  and  Bayley,  J.,  seems  to  me  clear  from  the 
passages  cited  to  us  from  the  cases  of  Bez  v.  Wed  Biding  of  Fork- 
shire  (1)  and  Bex  v.  St.  Benedict.  (2)  What  is  quite  as  significant 
as  any  direct  expression  of  opinion  given  by  Lord  Ellenborough 
is  the  manner  in  which  he  comments  in  the  case  of  Bex  v.  West 
Biding  of  Yorkshire  (3),  upon  the  evidence  in  such  cases  of  user 
by  the  public,  as  shewing  that  the  bridge  there  in  question  was 
a  public  bridge  which  the  county  was  bound  to  repair.  The  ex- 
pressions he  uses  at  p.  348  would,  as  it  seems  to  me,  be  unin- 
telligible, unless  he  were  of  opinion  that  acquiescence  on  the 
part  of  the  public  was  necessary  to  establish  the  liability  of  the 
county.  He  speaks  in  more  than  one  passage  of  the  public 
"  lying  by,"  and  instead  of  making  objection  using  the  bridge. 
It  is  difficult  to  see  how  there  could  be  any  lying  by,  if  there 
were  no  possibility  on  the  part  of  the  public  of  objecting  to  the 
construction  of  the  bridge.  There  could  be  no  possibility  of 
objecting,  so  far  as  I  can  see,  unless  the  putting  up  of  the  bridge 
were  a  nuisance ;  and  it  could  only  be  a  nuisance  if  it  were  in 
the  line  of  an  existing  highway,  so  that,  during  its  construction 
and  after  its  erection,  it  occupied  space  over  which  but  for  it  the 

(1)  2  East,  342,  848, 349,  350.  (2)  4  B.  &  Aid.  447,  450. 

(3)  2  East,  342. 
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public  could  have  passed,  as  well  as  had  the  right  to  pass.  If  1886 
that  were  so,  the  evidence  of  acquiescence  and  of  "  lying  by,"  as  the  Queen 
distinct  from  mere  user,  becomes  intelligible,  and  it  is  obvious  inhabitants 
that  such  considerations  cannot  apply  to  a  bridge  built  like  the  o'  County  or 
present  upon  the  land  over  which  and  to  which  there  was  no  right  ampton. 
of  passage  on  the  part  of  the  public.  It  appears  to  me,  from  the  wmTj. 
passages  I  refer  to,  perfectly  clear  that  Lord  EUenborough  was 
of  opinion  that  the  liability  of  the  county  depended  in  those 
cases  upon  the  fact  that  the  bridge  constructed  formed  a  link 
between  two  existing  pieces  of  highway ;  and  that  he  based  such 
liability  upon  the  necessary  implication  that  prises  in  such  a  case 
of  acquiescence  on  the  part  of  the  public  because  the  building  of 
such  bridge  must  have  interfered  with  a  ferry  or  ford  connecting 
such  pieces  of  highway,  and  such  interference  would,  therefore, 
have  been  ground,  if  objected  to,  for  an  indictment.  In  the  case 
of  Bex  V.  St  Benedict  (1),  Bayley,  J.,  treats  it  as  settled  law  that 
the  county  is  not  liable  except  for  bridges  made  in  highways, 
and  says  that  the  reason  is  that  the  making  of  the  bridge,  and 
thereby  obstructing  the  highway  while  the  bridge  is  making, 
may  be  treated  as  a  nuisance,  and  the  county  may,  if  it  think  fit, 
stop  its  progress  by  indictment,  and  the  forbearing  to  prosecute 
in  that  way  is  an  acquiescence  by  the  county  in  the  building  of 
the  bridge.  It  is  true  that  the  expression  of  opinion  so  given  is 
open  to  the  observation  that  the  actual  decision  in  the  case,  which 
was  that  a  parish  is  not  liable  for  the  repair  of  a  highway  unless 
it  has  acquiesced  in  its  dedication,  was  afterwards  overruled ;  but 
it  is  in  accordance  with  the  views  expressed  by  Lord  EUenborough, 
and  the  decisions  to  which  I  will  presently  advert  upon  the 
statute  of  Henry  VIII.,  as  to  the  necessity  for  a  bridge,  to  come 
under  that  Act,  being  in  the  line  of  an  existing  highway ;  and 
the  reasoning  upon  which  such  decisions  are  founded  seems  to  be 
intelligible  only  upon  such  a  view  of  the  common  law.  The 
authorities  appear  to  have  been  carefully  investigated  and  fully 
brought  before  us  by  the  counsel  on  both  sides,  and  I  assume  that 
our  attention  has  been  called  to  all  the  material  decisions,  but 
no  instance  has  been  cited  where  an  indictment  has  been  success- 
fully brought  against  a  county  for  the  non-repair  of  a  bridge 

(1)  4  B.  &  Aid.  447. 
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1886  constructed  by  a  private  individual^  except  where  such  bridge  stood 
The  Queen  in  the  line  of  a  highway  as  used  before  the  bridge  was  built.  In 
iKHAMTAXTs  ^^^  ^^^  cases  brought  before  us  there  appears  to  have  previously 
OF  ^uNTY  OF  been  a  ferry  or  a  ford  in  the  line  of  the  highway  before  and  at 
AMFTON.  the  time  when  the  bridge  was  built.  It  seems  to  me  to  be  a 
wiiK  J.  matter  of  great  importance  to  maintain  this  protection  for  the 
benefit  of  the  county.  The  statute  43  Geo.  3,  c.  59,  s.  5,  which 
limited  the  liability  of  counties  in  respect  of  new  bridges  to  cases 
where  the  county  surveyor  was  satisfied  that  the  bridge  was 
erected  in  a  substantial  and  commodious  manner,  does  not  con- 
tain any  provisions  analogous  to  that  of  the  23rd  section  of  5  &  6 
Wm.  4,  c.  50,  by  which,  in  the  case  of  a  parish,  a  vestry  meeting 
must  be  summoned  to  determine  as  to  the  utility  of  a  new  road. 
I  cannot  help  ^thinking  that  the  fact  that  the  legislature,  when 
making  this  provision  for  the  protection  of  the  county  in  respect 
of  the  structure  of  the  bridge,  did  not  insert  any  such  provision 
requiring  an  express  adoption  by  the  county  authorities,  and  that 
no  such  provision  is  to  be  found  in  the  General  Highway  Act 
(in  which  some  provisions  as  to  bridges  are  to  be  found),  is  a 
strong  indication  that  such  a  protection  was  unnecessary  because 
the  repair  of  a  new  bridge  could  not  be  thrown  on  the  county 
without  evidence  of  acquiescence  in  its  dedication.  It  has  been 
suggested  that,  wherever  a  bridge  is  of  public  utility  and  has 
been  used  by  the  public,  such  user  is  in  itself  evidence  of  such 
acquiescence.  I  do  not  think  that  is  so.  There  can  be  no 
evidence  of  assent  unless  there  was  some  power  of  interfering. 
Where  a  man  builds  a  bridge  on  his  own  land  and  not  in  the  line 
of  any  existing  highway,  nor  so  as  to  interfere  with  any  existing 
highway,  and  dedicates  it  to  the  public,  neither  the  public  in 
general  nor  the  county  has  any  means  of  expressing  any  dissatis- 
fiBU3tion ;  the  mere  fact  that  many  of  the  public  are  glad  to  use 
the  bridge  is  no  evidence  of  acquiescence  by  the  county  in  the 
sense  in  which  I  have  defined  it.  We  are  not  called  upon  to  say 
how  the  acquiescence  of  the  county  can  in  such  a  case  be  proved. 
In  most  cases,  if  the  bridge  be  really  one  of  great  public  utility^ 
there  will  be  no  di£S.culty  in  coming  before  dedication  to  an 
understanding  with  the  county  authorities.  But>  however  that 
may  be,  it  is  enough  at  present  to  say  that  acquiescence  must  at 
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any  rate  be  pioyed  in  some  other  way  than  by  the  mere  &ct  of       ^^^ 
nser  by  the  public.  Thk  Quxu 

I  wish  to  point  ont  that  in  some  of  the  passages,  to  which  I  ixhamtamts 
have  referred,  acquiescence  by  the  public  is  spoken  of,  in  others  ^'  ^^^  ^' 
acquiescence  by  the  county.    It  matters  little  which  expression     amfton. 
is  used  in  those  passages,  which  all  refer  to  acquiescence  by  failure      wtui.  j. 
to  indict,  and  such  acquiescence  on  the  part  of  the  public  must 
always  include  that  on  the  part  of  the  county.    If  acquiescence 
at  all  be  necessary,  it  must,  I  think,  be  acquiescence  on  the  part 
of  the  county,  upon  whom  the  liability  falls.     Such  a  view  is  in 
harmony  with  the  legislation  effected  in  regard  to  parochial 
liability  for  the  repair  of  new  highways  by  the  General  EUghway 
Act.    It  is  thoroughly  intelligible  as  regards  the  eyidence  of 
acquiescence  afforded  by  non-indictment,  for  the  county  can, 
through  the  justices,  always  indict.    There  is  certainly  nothing 
unreasonable  in  holding  that  a  liability  of  the  serious  nature  in 
question  cannot  be  thrown  upon  the  county  by  the  mere  act  of 
an  individual,  which  the  county  is  83  powerless  to  prevent  as  it  is 
to  interfere  with  any  one  who  chooses  to  xnake  use  of  the  bridge 
when  dedicated. 

I  now  come  to  the  question  which,  though  of  a  cognate  nature 
with  that  already  discussed,  is,  I  think,  a  distinct  one,  viz., 
whether  there  is  any  liability  thrown  on  the  county  to  rep^ 
this  bridge  by  the  statute  22  Hen.  8,  c.  5.  This  statute,  which  if 
in  somewhat  archaic  language,  provides  for  the  remedy  of  ''  all 
manner  of  annoyances  of  bridges  broken  in  the  highways  to  the 
damage  of  the  King's  liege  people,"  meaning  thereby,  I  think, 
bridges  in  a  highway  and  out  of  repair.  The  language  to  which 
I  have  before  alluded,  as  used  by  Lord  Ellenborough,  appears  to 
have  reference  as  well  to  the  liability  of  the  county  and^r  the 
statute  as  to  liability  at  common  law,  and  clearly  shews  that  he 
considered  that  a  bridge,  in  order  to.  be  within  the  statute,  must 
be  a  bridge  built  in  the  line  of  an  existing  highway.  The  same 
observation  applies  to  the  case  of  Bex  v.  InhahUants  ofBucks^  (1) 
See  per  Lord  Ellenborough  at  p.  198  as  well  as  the  judgment  in 
extenso^  In  the  cases  of  Bex  v.  InhoibitarUe  of  Kent  (2)  and  Beg. 
V.  Inhabitants  of  Ely  (3),  and,  I  believe,  in, every,  case  that  can;  be 
(1)  12  East,  192.  (2)  2  M.  &  S.  513.  (3)  16  Q.  B.  827. 
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1886        found  in  the  books  of  a  successful  indictment  in  the  case  of  a 


The  Queen  new  bridge,  it  has  been  built  in  the  line  of  an  old  highway  and 

iNHAMTANTs  ^  ^  substitutiou  foi  a  ford  or  ferry.    It  is  true  that  this  is  not 

OF  County  of  insisted  upon  in  the  decision  in  Bex  v.  Kent  (1),  but  it  was  the 

AMFTON.     fact,  and  the  large  expressions  in  the  judgment,  which  may  seem 

wuis.  J.      to  conflict  with  the  views  I  have  expressed  as  to  the  common  law 

liability,  must  be  understood  with  reference  to  the  question  in 

controversy  in  the  case  and  the  facts  which  were  relevant.    I 

cannot  think  that  Lord  EUenborough  meant  to  depart  from  a 

view  which  was  clearly  a  settled  one  in  his  mind,  and  it  is  to  be 

observed  that  it  was  shewn  in  the  elaborate  judgment  in  Beg.  v. 

Ely  (2)  that  there  are  strong  reasons  for  doubting  the  authority 

of  the  decision  in  Bex  v.  Kent.  (1) 

A  bridge  built  to  establish  a  connection  between  a  highway  on 
one  side  of  a  river  and  a  new  road  dedicated  at  the  same  time  as 
the  bridge  on  the  other  side  does  not  come  within  the  category  of 
"  bridges  in  highways,"  within  the  statute  of  Henry  VIII.,  and  is 
not  open  to  the  same  considerations  as  those  which  affect  a  bridge 
built  in  an  existing  highway.  The  land  company  had  a  right  to 
do  what  they  pleased  with  their  own  land  in  the  exercise  of  their 
lawful  rights  as  proprietors,  and  the  county  had  no  power  to  in- 
terfere with  what  they  so  did. 

We  are  assured  by  counsel  on  both  sides  that  the  statute  of 
Henry  VIII.  is  declaratory  of  the  common  law  liability.  If  so,  it 
would  certainly  be  to  deprive  the  inhabitants  of  the  county  of  a 
very  necessary  protection,  to  which  I  think  they  would  have  been 
entitled  at  common  law,  if  we  were  to  hold  that  the  county  is  to 
be  rendered  liable  to  repair  by  the  mere  facts  of  such  dedication 
on  the  part  of  the  company  and  user  by  the  public  of  the  approaches 
to  the  bridge  as  well  as  of  the  bridge  itself.  It  appears  to  me  that 
this  is  a  strong  reason  for  reading  the  statute  of  Henry  YIIL  as 
referring  only  to  the  case  of  bridges  erected  in  existing  highways, 
and  not  to  such  a  case  as  this.  I  think,  also,  that  some  indication 
of  what  the  framers  of  the  Highway  Act  of  1835  supposed  to  be  the 
meaning  of  the  statute  22  Hen.  8,  is  given  by  the  21st  section  of 
that  Act.  The  language  of  that  section  is  not  very  intelligible, 
and  it  is  not  easy  to  reconcile  all  the  expressions  used  in  it.  It 
(1)  2  M.  &  S.  513.  (2)  15  Q.  B.  827. 
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is  impossible  to  construe  it  literally,  because  so  construed  it  pro-  18S6 
yides  that  in  the  case  of  bridges  thereafter  to  be  built  the  high-  thb  Quxsn 
ways  leading  to,  passing  over,  and  adjoining  to  such  bridges,  inhamtants 
shall  be  repaired  by  the  parish,  person,  or  body  who  were  by  law,  ^^  ^^^"^  ^^ 
before  the  erection  of  the  said  bridge,  bound  to  repair  the  said  amptok. 
highways,  which  is  an  absurd  provision  if  construed  literally,  wai8,j. 
because,  the  bridge  not  having  previously  existed,  there  could 
not  previously  have  been  a  highway  leading  to  or  passing  over  it, 
and  so  no  person  could  have  been  bound  to  repair  such  highway. 
A  bridge,  however,  built  in  the  line  of  an  old  highway  must  have 
an  old  highway  or  old  highways  leading  to  and  next  adjoining 
it,  whereas  a  bridge  like  the  present,  dedicated  simultaneously 
with  the  highways  leading  to  and  next  adjoining  to  it,  has 
nothing  about  it  to  which  the  section  can  be  made  applicable ; 
and,  if  the  section  be  regarded  as  based  upon  the  idea,  consistent 
as  it  is  with  the  interpretation  already  put  upon  the  statute  of 
Henry  VIII.,  that  a  new  bridge  to  be  repairable  by  the  county 
must  be  in  the  line  of  an  old  highway,  the  legislation  is  con- 
sistent and  harmonious  enough,  though  the  language  may  not  be 
very  happily  chosen,  and  not  nearly  so  much  violence  is  done  to 
the  language  as  would  be  necessary  to  make  it  applicable  to  the 
case  of  a  new  bridge  with  new  roads  leading  to  it.  That  section, 
therefore,  seems  to  me  strongly  to  support  the  view  that  the 
statute  of  Henry  VIII.  is  to  be  construed  as  applying  only  to 
the  case  of  a  bridge  erected  in  the  line  of  an  ancient  highway. 
For  these  reasons  it  appears  to  me  that  the  contention  of  the 
defendants  with  regard  to  the  construction  of  the  statute 
22  Hen.  8,  c.  5,  is  correct.  If,  as  we  are  told,  there  is  authority 
for  the  view  that  the  statute  of  Henry  VIII.  was  declaratory  of 
the  common  law,  the  expressions  which  have  been  used  by  the 
judges  with  regard  to  the  statutory  liability  of  the  county  are 
applicable  to  and  illustrative  of  the  common  law  liability.  I  put 
this  proposition  hypothetically,  because  the  statement  in  Bum's 
Justice  of  the  Peace  to  that  effect  refers  to  2  Inst.  700  as  the 
authority,  and  there  is  certainly  nothing  in  the  passage  so  re- 
ferred to  which  warrants  the  statement.  I  am  of  opinion,  there- 
fore, that  the  defendants'  rule  for  a  new  trial  must  be  made 
absolute. 


438  QUEEN'S  BENCH  DIVISION.  VOL.  XVU. 

1886  Then  there  is  the  cross  rule  obtaiued  on  behalf  of  the  Crown  to 

ThbQuken  be  disposed  ofl    It  was  argued  on  behalf  of  the  Grown  that  there 
iNHAWTAKTs  should  ho  B,  new  trial  on  the  ground  that  the  judge  misdirected 
OP  <>)u»TT  OF  the  jury  on  the  construction  of  the  charter  by  which  the  county 
AHFTOK.     corporate  of  the  town  of  Southampton  was  created,  and  in  not 
wiito,j.      leaving  to  the  jury  the  question  whether  the  county  of  the  town 
was  a  bridge-repairing  county,  and  also  on  the  ground  that  the 
judge  misdirected  the  jury  as  to  the  effect  of  the  21st  section  of 
the  EUghway  Act,  1835.    The  construction  which,  as  I  under- 
stand, the  judge  put  on  the  charter  was  that  it  constituted  the 
county  corporate  of  the  town  a  county  with  all  the  ordinary 
incidents  and  liabilities  of  a  county,  one  of  which  was  the  liability 
to  repair  its  own  bridges.    He  therefore  held  that,  as  the  middle 
line  of  the  river  was  the  boundary  between  the  county  and  the 
county  of  the  town,  the  county  of  the  town  and  not  the  county 
was  bound  to  repair  the  western  half  of  the  bridge.    That  appears 
to  me  to  be  the  correct  view  of  the  effect  of  the  charter,  and  1 
cannot  conceive  on  what  principle  it  can  be  contended  that  the 
county  of  the  town  was  not  by  the  charter  constituted  a  county 
with  all  the  liabilities  of  such  as  to  bridges  and  other  matters. 
It  was  argued  that,  because  the  charter  made  specific  provision 
for  the  appointment  of  sheriffs,  therefore  the  intention  could  not 
be  that  all  the  ordinary  incidents  of  a  county  should  attach  to 
the  county  corporate,  for  if  they  did,  then  the  special  provisions 
as  to  sheriflb  would  be  unnecessary.    I  do  not  think  that  the 
insertion  of  clauses  of  this  kind,  probably  inserted  e  majori 
cauteky  and  to  prevent  all  possibility  of  disputes  with  regard  to 
offices,  the  emoluments  of  which  in  those  days  were  undoubtedly 
considerable,  gives  rise  to  any  such  implication  as  that  suggested. 
It  waa  said  that  a  county  of  a  town  or  city  is  not  in  this  respect 
under  the  same  liability  as  an  original  county.    I  cannot  under- 
stand why.     Certainly  the  case  of  Bex  v.  Norwich  (1)  which  was 
cited  is  no  authority  for  that  proposition,  but»  on  the  contrary,  is» 
as  fEur  as  it  goes,  an  authority  against  it.    There  the  area  of  a 
city,  which  was  a  county  of  itself,  had  been  enlarged  by  an 
Act  of  Parliament,  and  the  question  was  whether  a  bridge  in  the 
added  area  was  repairable  by  the  county  of  the  city  or  continued 

(1)  1  Str.  177. 
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repairable  bj  the  county  out  of  vhich  the  additional  area  was       1886 
taken.   The  indictment  in  that  case  was  framed  upon  the  ordinary  theQubkn^ 
common  law  liability  of  a  county  and  nothing  else,  and  no  sug-  iKHABrrAHTs 
gestion  was  made  either  in  the  argument  or  in  the  judgment  that  or  County  of 
a  county  of  a  town  or  city  was  not  liable  for  the  repair  of  bridges     ampton. 
like  an  ordinary  county.  wmTj. 

Then,  with  regard  to  the  alleged  misdirection  as  to  the  efifect 
of  s.  21  of  the  Highway  Act,  1835,  it  is  necessary  to  express  our 
opinion  as  to  that  point,  because  it  bears  upon  the  fourth  count 
which  relates  to  the  eastern  approach.  The  section  provides  that 
^'if  any  bridge  shall  hereafter  be  built,  which  bridge  shall  be 
liable  by  law  to  be  repaired  by  and  at  the  expense  of  any  county 
or  part  of  a  county,  then  and  in  such  case  all  highways  leading 
to,  passing  over,  and  next  adjoining  to  such  bridge,  shall  be  from 
time  to  time  repaired  by  the  parish,  person,  or  body  politic  or 
corporate,  or  trustees  of  a  turnpike  road  who  were  by  law,  before 
the  erection  of  the  said  bridge,  bound  to  repair  the  said  highways, 
provided  nevertheless  that  nothing  herein  contained  shall  extend 
or  be  construed  to  extend  to  exonerate  or  discharge  any  county 
or  any  part  of  any  county  from  repairing  or  keeping  in  repair 
the  walls,  banks,  or  fences  of  the  raised  causeways  and  raised 
approaches  to  any  such  bridge  or  the  land  arches  thereofl" 

It  is  said  that  the  effect  of  the  section  is  that  the  approach  to 
the  bridge  must  be  repaired  by  the  county  as  well  as  the  bridge 
itself.  I  do  not  think  that  to  be  the  true  construction.  It  seems 
to  me  clear  that  the  intention  of  the  section  taken  as  a  whole  was 
that  the  artificial  parts  of  the  structure,  viz.,  the  stone>vork  and 
ironwork,  etc.,  of  the  bridge,  and  the  earthwork  of  the  raised 
banks  of  the  approaches,  other  than  the  mere  surface  skin,  as  well 
as  the  walls  or  fences  thereof,  should  be  maintained  by  the 
county,  but  that  the  approaches  themselves  (in  the  sense  of  the 
roadways  leading  to  the  bridge)  and  the  roadway  over  it  should  be 
maintained  by  the  authority  responsible  for  the  repair  of  the 
contiguous  highways — ^that  is  to  say,  by  the  parish  or  other  high- 
way authority  in  the  case  of  the  particular  highway  of  which  the 
bridge  forms  part.  I  am  therefore  of  opinion  that  the  county  was 
not  req)on8ible  for  the  repair  of  the  roadway  of  the  eastern  ap^ 
preach  to  the  bridge.    Por  these  reasons  I  come  to  the  conda- 
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1886        sion  that  the  verdict  of  not  guilty  on  the  first,  second,  and  fourth 
ThbQubkn"  counts  was  correct,  and  that  the  rule  obtained  on  behalf  of  the 

iNHAB^^TANTs  ^^^  ^^^  ^  dischargod. 
OF  County  of 
South- 

AXFTON.  Grantham,  J.  I  am  of  the  same  opinion.  The  case  is  one  of 
considerable  importance,  and  I  am  glad  that  after  a  full  exami- 
nation of  the  authorities  the  view  which  I  was  inclined  to  take 
at  the  commencement  of  the  argument  turns  out  to  be  correct ; 
because,  if  the  argument  for  the  prosecution  were  correct,  a 
greater  liability  might,  I  think,  be  thrown  on  the  inhabitants  of 
a  county  than  they  ought  to  be  called  upon  to  sustain ;  for  it 
would  be  in  the  power  of  private  individuals,  who  might  often  be 
speculators  endeavouring  to  enhance  the  value  of  their  own  land, 
to  build  and  dedicate  bridges  for  their  own  ends,  and  so  throw 
the  expense  of  maintaining  such  bridges  upon  the  inhabitants  of 
the  county,  who  might  often  not  obtain  any  commensurate  benefit. 
The  points  that  arise  in  the  case  are  three  in  number.  One 
question  is  whether  that  portion  of  the  old  shire  or  county  of 
Southampton,  which  was  constituted  the  county  of  the  town  of 
Southampton  by  the  charter  of  Henry  YI.  is  liable  to  maintain  its 
own  bridges  or  entitled  to  have  them  maintained  by  the  county 
of  Southampton.  I  do  not  think  it  necessary  to  say  more  with 
regard  to  that  point  than  that  I  agree  with  my  learned  Brother^s 
view,  and  that  it  appears  to  me  quite  impossible  to  argue  that, 
merely  because  the  word  "  shire  "  is  used  in  the  Statute  of  Bridges 
(22  Hen.  8,  c.  5),  the  county  of  the  town  created  by  the  charter 
of  Henry  VI.  is  not  liable  for  the  repair  of  bridges.  If  that 
argument  were  correct  it  would  seem  to  follow  that  every  bridge 
in  a  county  of  a  town  would  be  repairable  by  the  county  at  large. 
Another  question  raised  was  as  to  the  construction  of  the  21st 
section  of  the  Highway  Act,  1835.  I  agree  with  my  brother  Wills 
that  the  effect  of  that  section  is  to  limit  the  liability  of  the  county 
to  the  repair  of  the  substantial  structure  of  the  bridge  and  ap- 
proaches, and  throw  upon  the  parish  or  other  highway  authority 
the  liability  to  repair  the  mere  roadway.  At  the  time  when  the 
statute  of  Henry  YUI.  was  passed  there  was  not  the  same  opportu- 
nity for  repairing  roads  as  now  exists,  and  at  that  time  it  was 
very  likely  thought  that  the  builders  of  bridges  might  content 
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themselves  with  building  the  bridges  and  not  make  the  approaches       18S6 
safe  or  convenient,  and  the  parish  might  neglect  to  do  so,  and  Thb  Queen' 
therefore  it  was  deemed  necessary  to  provide  that  some  such  lyHABrrAirrs 
public  body  as  the  county  should  maintain  the  approaches.    But  of  ^^™Tr  op 
the  state  of  things  had  become  very  much  altered  when  the     ahpton. 
Highway  Act  of  1835  was  passed,  and  I  cannot  see  what  reason-   Granuum,  j. 
able  construction  can  be  given  to  s.  21,  unless  it  was  meant  to 
throw  the  liability  of  repairing  the  roadway  on  the  parish  or 
other  body  responsible  for  the  highways,  leaving  the  liability  to 
maintain  the  structure  on  the  county. 

With  regard  to  the  third  question,  viz.,  as  to  the  liability  of  the 
county  to  repair  the  eastern  half  of  the  bridge,  and  the  effect  of 
the  22nd  Hen.  8,  c.  5, 1  am  on  the  whole  of  opinion  that  the  words 
'^  bridges  broken  in  the  highways  "  in  the  statute  refer  to  bridges 
built  and  dedicated  in  existing  highways.  It  seems  to  me  clear 
bom  the  authorities  cited  when  closely  examined  that  the  idea 
running  through  all  the  expressions  used  by  the  judges  in  those 
cases  was  that  it  was  not  sufficient  to  show  that  a  bridge  was 
useful  and  that  it  had  been  used  by  the  public  unless  it  was 
made  in  a  highway  and  was  in  that  sense  accepted  by  the  county. 
For  these  reasons  I  think  that  the  rule  obtained  by  the  defend- 
ants must  be  made  absolute,  and  that  obtained  on  behalf  of  the 
Crown  discharged. 

Bides  made  dbsolvte  and  discharged  aecordtngly. 

Solicitor  for  the  prosecution :  F,  A.  A.  Bowland. 
Solicitor  for  the  defendant :  H.  Sowton  for  T.  B.  Woodham, 
Winchester. 

E.L. 
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1886  HARDING  v.  HARDING  and  Another. 

July  13, 15. 
—J. ! Pradiee^Chose  in  Action— Assignmeiit'-Judicature  Act,  1873  (36  <fc  37  Via. 

c.  66),  8.  25,  suh-s.  6. 

The  defendants,  who  were  executors  and  trustees  under  a  will,  sent  to  G., 
one  of  the  residuary  legatees,  a  statement  of  account  shewing  a  balance  to  be 
due  to  him  on  account  of  his  share  of  the  residuary  estate.  G.,  who  lived  in 
Australia,  sent  this  account  to  his  daughter,  the  plaintiff,  with  the  following 
direction  on  it  in  his  handwriting :  "  I  hereby  instruct  the  trustees  in  power  to 
pay  to.  my  daughter,  Laura  Harding,  the  balance  shewn  in  the  above  state- 
ment. .  .  ."  Notice  in  writing  of  this  document  was  given  by  the  plaintiff  to 
the  defendants,  but  they  refused-  to  be  bound  by  it : — 

ffdd,  that  the  document  was  a  valid  assignment  of  the  balance  in  the  hands 
of  the  defendants,  and  that  the  plaintiff  was  entitled  to  recover  the  amount. 

Appeal  from  the  judgment  of  the  judge  of  the  county  court 
of  Loughborough. 

The  facts  were  as  follows : — 

The  defendants  were  the  executors  of  James  Harding,  and  one 
of  the  residuary  legatees  under  James  Harding's  will  was  George 
Harding,  the  father  of  the  plaintiff.  George  Harding  lived  in 
Australia,  and  the  defendants,  after  realizing  the  estate,  sent 
him  an  account  headed,  '^  Estate  of  the  late  James  Harding, 
deceased,  in  account  with  George  Harding,"  in  which,  after 
crediting  him  with  his  share  of  the  estate  and  debiting  him 
with  sums  of  money  paid  to  him  on  account,  a  balance  of 
281. 198.  3d.  was  shewn  to  be  due  to  him  from  the  estate.  George 
Harding  receiyed  the  account,  and  on  the  4th  of  September, 
1884,  wrote  at  the  foot  of  it  words  which,  so  far  as  is  material 
to  the  present  case,  were  as  follows:  '^I  hereby  instruct  the 
trustees  in  power  to  pay  to  my  daughter,  Laura  Harding,  the 
balance  shewn  in  the  above  statement,  less  the  ten  pounds  received 
by  me  in  Australia.    George  Harding,  Sydney." 

The  account,  with  this  writing  at  the  foot  of  it,  was  sent  home 
by  George  Harding  to  his  daughter  Laura,  the  plaintiff,  who 
kept  it  for  some  time,  but  in  the  month  of  October,  1885,  com* 
municated  it  to  the  defendants.  At  that  time  George  Harding 
could  not  be,  nor  has  he  since  been,  heard  of,  and  the  defendants 
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wrote  two  letters  to  the  plaintiff's  solicitois,  the  effect  of  which       1886 
was  that  they  would  comply  with  the  direction  as  to  the  payment     Habding 
of  the  money  if  they  were  satisfied  that  the  plaintiff  could  give     habdivg. 
them  a  proper  i^ceipt.    Eventually,  howeTeri  they  declined  to 
pay  her  the  money,  and  theplaintiff**broiught.an  action  in  the 
comity  coort  for  the  amount  and  recovered  judgment.     The 
defendants  appealed. 

SUhy  for  the  defendants.  This  is  not  an  assignment  which 
would  be  enforced  in  equity ;  it  is  a  voluntary  alienation ;  and, 
in  the  absence  of  valuable  consideration,  specific  performance  of 
a. contract  or  direction  to  transfer  property  will  not  be  decreed : 
Holroyd  v.  Marshall.  (I)  The  words  used  by  the  assignor  must 
shew  an.  intention  of  transferring  or  appropriating  the  chose  in 
action  to  or  for  the  use  of  the  assignee  for  valuable  considera- 
tion: White  and  Tudor's  Leading  Cases,  pp.  767,  770  (5th  ed.). 
Here  there  is  nothing  more  than  a  gift  of  money,  and  that  an 
invalid  one ;  for  it  might  have  been  recalled  by  George  Harding 
at  any  moment  The  plaintiff  could  clearly  not  have  maintained 
this  action  but  for  the  provisions  of  s.  25,  sub-s.  6,  of  the  Judi- 
cature Act,  1878 ;  but  that  does  not  help  her  when  rightly  under- 
stood. That  statute  only  provides  that  where  there  is  an  assign- 
ment, the  assignee  may  sue  in  his  own  name ;  it  does  not  make  any 
alteration  in  the  law  as  to  what  is  an  assignment,  or  say  that 
something  is  an  assignment  which  would  not  have  been  one 
before  the  passing  of  the  Act.  To  constitute  a  legal  assignment 
there  must  be  a  consideration  for  it,  although  the  consideration 
need  not  be  expressed  in  the  dociunent ;  here  there  is  none. 

ToUer,  for  the  plaintiff.  The  defendants  as  trustees  of  resi- 
duary estate  under  a  will  have  given  an  account  of  the  estate  to 
the  beneficiary  and  could  have  been  sued  by  him  for  the  amount 
on  en  account  stated :  Hart  v.  Minors.  (2)  They  can  also  be  sued 
by  the  plaintiff  as  assignee  of  the  amount,  for  the  direction  of 
George  Harding  is  a  good  assignment  both  in  equity  and  at  law. 
It  is  a  good  equitable  assignment ;  for  it  is  not  merely  an  order 
to  a  debtor  to  pay  a  sum  of  money  to  a  third  person,  but  it  also 
specifies  the  fund  or  debt  out  of  which  the  payment  is  to  be 

(1)  10  H,  L.  0. 191 ;  33  L.  J.  (CL)  193.  (2)  2  Cr.  &  M.  700. 
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1886        made :  Brice  v.  Bannister  (1)  ;   PercivcU  y.  Dunn  (2) ;  Lamhe  t. 
Habding     Orton.  (3) 

Harding.  It  is  a  good  legal  assignment  under  s.  25,  snb-s.  6,  of  the  Judi- 
cature Act,  1873 ;  the  debt  was  a  legal  chose  in  action  belonging 
to  George  Harding ;  it  was  absolutely  assigned  by  him  to  the 
plaintiff  by  a  document  in  writing,  and  express  notice  in  writing 
of  the  assignment  has  been  given  by  the  plaintiff  to  the  defend- 
ants. [He  also  cited  Kekeivich  v.  Manning.  (4)] 
SUhy  in  reply.* 

Wills,  J.  I  am  of  opinion  that  the  decision  of  the  county 
court  judge  was  right.  It  was  argued  for  the  defendants  that 
this  was  a  mere  equitable  assignment,  and  that  having  been  made 
in  favour  of  a  volimteer  without  consideration,  equity  would  not 
enforce  it.  But  I  think  that  a  misapprehension  of  the  rules  of 
Courts  of  Equity  is  involved  in  that  proposition.  The  rule  in 
equity  comes  to  this ;  that  so  long  as  a  transaction  rests  in  ex- 
pression of  intention  only,  and  something  remains  to  be  done  by 
the  donor  to  give  complete  effect  to  his  intention,  it  remains  un- 
completed, and  a  Court  of  Equity  will  not  enforce  what  the  donor 
is  under  no  obligation  to  fulfil.  But  when  the  transaction  is 
completed,  and  the  donor  has  created  a  trust  in  favour  of  the 
object  of  his  bounty,  equity  will  interfere  to  enforce  it.  The 
reason  why  equity  will  not  interfere  in  favour  of  a  mere  volunteer, 
but  requires  a  valuable  consideration  for  the  transaction,  is  that 
in  such  a  case  there  is  nothing  wrong  in  the  donor  changing  his 
mind  and  withholding  from  the  object  of  his  liberality  the 
contemplated  benefit.  But  if  there  is  value  given  on  the  one 
side  in  exchange  for  the  donor's  intention,  then  there  is  a  con- 
tract, or  something  approaching  to  a  contract,  between  the  parties, 
and  the  donor  cannot  withdraw  from  his  expressed  intention* 
We  were  much  pressed  with  the  authority  of  Holrayd  v.  Mar- 
shall  (5),  but  we  think  that  the  doctrine  there  laid  down  does 
not  apply  to  a  case  like  the  present.  In  that  case  the  goods 
which  were  the  subject  of  the  transaction  were  things  capable 

(1)  3  Q.  B.  D.  569.  (4)  1  De  G.  M.  &  G.  176. 

(2)  29  Ch.  D.  128.  (5)  10  H.  L.  C.  191 ;  33  L.  J.  (Ch.) 

(3)  1  Dr.  &  Sm.  125.  193. 
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of  being  conveyed   by  a  legal  title,  things  as  to  which  the        1886 
grantor  was  competent  to  do  something  further  to  complete  the     Habdivg 
legal  title  of  the  grantee ;  and  it  was  held  that  he  was  bound  to    habdino. 
do  so,  as  he  had  had  consideration.    When,  however,  the  subject- 
matter  of  the  transaction  is  an  equitable  right  or  estate,  and  a 
legal  title  cannot  be  given ;  then  if  the  settlor  has  done  all  in  his 
power  and  nothing  remains  to  be  done  by  him,  equity  regards  it 
as  though  he  had  completed  the  legal  title,  and  gives  effect  to 
his  intention. 

In  the  present  case  it  was  proposed  to  assign  a  sum  of  money 
due  from  the  trustees,  the  defendants ;  and  probably  before  the 
Judicature  Act  it  would  have  been  impossible  to  give  a  legal 
title  to  Laura  Harding,  so  as  to  enable  her  to  sue  in  her  own 
name  in  respect  of  this  right  of  action ;  she  could  have  main- 
tained a  suit  in  equity,  but  the  legal  title  could  not  have  been 
completed  in  her.  Now  it  can  be  done ;  and  it  seems  to  me  that 
the  legal  title  has  been  so  completed  by  the  notice  signed  by 
George  Harding  and  sent  by  him  to  the  plaintiff.  If  it  is  to 
be  regarded  as  an  equitable  assignment,  he  has  done  all  that  he 
could  to  make  it  complete;  if,  as  a  legal  assignment,  he  has 
completed  it ;  and  imder  s.  25,  sub-s.  6  of  the  Judicature  Act, 
1873,  the  assignee  of  a  chose  in  action  may  sue  in  his  own  name, 
the  law  as  to  the  necessity  for  a  consideration  not  applying, 
as  it  seems  to  me,  if  the  assignment  is  completely  made.  If 
the  assignment  had  been  made  by  deed,  the  question  of  con- 
sideration could  not  arise;  and  in  my  opinion  the  question  of 
want  of  consideration  has  no  application  to  such  a  case  as  the 
present.  But  there  is  a  further  fact  in  the  present  case ;  George 
Harding  authorized  his  daughter  to  communicate  his  letter  to 
the  trustees ;  she  did  so,  and  the  trustees  assented  to  the  assign- 
ment. It  seems  to  me  that  that  fact  carries  us  a  step  further, 
and  imports  into  the  case  another  doctrine  of  equity ;  that  under 
such  circumstances  the  assignee  is  regarded  as  the  cestui  que 
trust  of  the  debtor,  if  the  debtor  has  assented  to  the  obligation. 
The  correspondence  shews  that  the  trustees  assented  to  take  the 
plaintiff  as  their  cestui  que  trust,  and  the  facts  ought  to  have 
satisfied  them  that  she  had  the  power  to  give  them  a  proper 
receipt.    The  authority  given  by  George  Harding  to  receive  the 
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1886  money  was  nnreyoked^  and  the  plaintiff  was  competent  to  give 
Harding  ~  an  effectnal  discharge.  I  think  that  even  without  the  assent  of 
Habding.  ^^^  trustees  there  was  a  good  and  valid  assignment  to  the 
plaintiff;  but  with  such  assent  arises  the  seeond  doctrine  that  I 
have  referred  to,  which  settles  any  possible  question  as  to  her 
right  to  maintain  this  action. 

It  is  further  objected  that  the  action  cannot  be  maintained 
against  the  defendants  personally,  but  should  have  been  brought 
against  them  as  executors;  that  objection  I  think  untenable. 
The  defendants  had  stated  an  account  acknowledging  the  debt, 
and  there  is  ample  authority  for  saying  that  they  can  be  sued  in 
their  personal  capacity. 

Gbanthah,  J.  I  am  of  the  same  opinion.  Looking  at  the 
facts  of  the  case  I  think  the  assignment  was  enforceable  both  at 
law  and  in  equity.  The  fallacy  which  underlies  the  argument 
for  the  defendants  is  that  this  is  a  mere  voluntary  assignment, 
not  enforceable  legally  or  equitably.  But  looking  at  the  autho- 
rities in  equity,  I  think  it  is  unnecessary  that  in  every  case  an 
assignment  should  be  made  for  valuable  consideration ;  that  is 
clear  upon  an  examination  of  the  judgment  of  Lord  Eldon  in 
Ex  parte  Pye  (1).  On  the  question  whether  or  not  the  assignment 
was  completed  it  is  only  necessary  to  refer  to  Medc  v.  KeUlewell  (2), 
where  Wigram,  V.-C,  says :  "  If  the  equitable  owner  of  property, 
the  legal  interest  of  which  was  in  a  trustee,  should  execute  a 
voluntary  assignment  of  the  property,  and  authorize  the  as- 
signee to  sue  for  and  recover  the  property  from  that  trustee,  and 
the  assignee  should  give  notice  thereof  to  the  trustee,  and  the 
trustee  should  accept  the  notice  and  act  upon  it,  by  paying  the 
dividends  or  interest  of  the  trust  property  to  the  assignee  during 
the  life  of  the  assignor  and  with  his  consent,  it  might  be  difficult 
for  the  executor  or  administrator  of  the  assignor  afterwards  to 
contend  that  the  gift  of  the  property  was  not  perfect  in  equity/' 

In  the  present  case  there  were  no  dividends  to  pay  to  the 
assignee,  but  the  defendants  did  all  that  they  could  do  towards 
recognising  the  assignment  as  being  good  in  equity. 

I  think  the  facts  shew  that  they  have  accepted  the  trust ;  and 

(1)  18  Ves.  liO.  (2)  1  Hare,  464. 
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I  liaye  no  doubt  that  Lama  Harding  could  give  a  valid  receipt 
for  the  money.  That,  however,  was  in  my  opinion  unnecessary  to 
complete  her  title ;  everything  has  been  done  necessary  to  make 
a  voluntary  assignment  a  completed  act,  and  a  Court  of  Law,  as 
well  as  a  Court  of  Equity,  will  complete  the  assignment.  I  eon- 
cur  in  the  judgment  of  my  brother  Wills. 

Appeal  dismioted. 

Solicitor  for  plaintiff:  Eood  BarrSy  for  Gee,  Leicester. 
Solicitors  for  defendants:   Field,  Boscoe,  Field,  Francis,   <& 
OAaldeston,  for  Deane  &  Sands,  Loughborough. 

W.  J.  B- 


1SS6 


Habdiko 

9. 

Habdino. 
Qnntluun.  J. 


[IN  THE  COURT  OF  APPEAL.] 

THE  QUEEN  v.  ESSEX. 

Lands  Oauses  Act,  1846  (8  <£;  9  Vict  c  18),  «.  63— Par«  of  BuUding  BtkUe 
taken  for  Sewage  Farm — Valvs  of  other  Paris  thereby  depreciated — Com- 
jpeneationfor  "  injuriously  affecting  "  same. 

Fart  of  land  laid  out  as  a  building  estate  was  taken  bj  a  local  board  under  an 
Act  incorporating  the  Lands  Clauses  Act  (8  &  9  Vict.  c.  18),  for  the  purposes  of 
a  sewage  farm,  whereby  the  value  of  other  parts  of  the  land  was  depredated : 
these  other  parts  were  situate  near  to  tlie  part  so  taken,  but  sepanted  from  it 
by  intervening  land  belonging  to  other  owners : — 

JBdd  (reversing  the  judgment  of  the  Queen's  Bench  Division),  that  the  owner 
of  the  building  estate  was  not  entitled  to  compensation  under  the  Lands  Clauses 
Act,  1845,  s.  63^  for  damage  sustained  by  reason  of  '*  injuriously  affeoting**  the 
parts  of  the  land  oifasr  than  thai  which  was  taken  by  the  exerdse  of  the  statu,- 
tory  powers. 

In  re  StockpoH^  Timperley,  and  AUringham  By.  Co.  (33  L.  J.  (Q.  B.)  251) 
distinguished  and  commented  on. 

Appeal  by  the  Acton  Local  Board  against  a  judgment  of  the 
Queen's  Bench  Diyision  discharging  a  role  nisi  for  a  oertioiarL  (1) 

The  role  called  on  T.  C.  G.  Essex  to  shew  canse  why  a  cer- 
tioiari  should  not  issue  to  bring  up  an  inquisition,  verdict,  and 
judgment,  taken  before  the  sheriff  of  Middlesex,  touching  the 
claim  made  by  Essex  for  the  purchase  by  the  Acton  Local 
Board  of  his  interest  in  certain  lands,  and  also  for  dami^  by 

a)  1*  Q.  B.  D.  768. 

2  12  2 


April  G. 


448  QUEEN'S  BENCH  DIVISION.  VOL-  XVIL 

1886       reason  of  the  injuriously  affecting  of  his  other  lands  by  the  exer- 
Thb  QubeiT  cise  by  the  local  board  of  their  compulsory  powers. 
J.  Jgj^  The  claimant  was  owner  in  fee  of  land  at  Acton,  which  was 

laid  out  for  building.  Five  acres  of  the  land  were  taken  by  the 
Acton  Local  Board  under  statutory  powers  for  the  purposes  of  a 
sewage  farm.  The  claimant  took  proceedings  under  the  Lands 
Clauses  Act,  1845,  claiming  compensation  for  his  interest  in  the 
land  taken,  and  also  for  the  '^injuriously  affecting*'  of  other 
parts  of  his  land  near,  by  the  exercise  of  the  statutory  powers. 

The  claim  was  heard  before  the  under-sheriff  and  a  jury,  when 
evidence  was  given  that,  even  in  the  absence  of  any  nuisance 
in  fact  arising  from  the  sewage  farm,  there  was  a  depreciation  in 
the  market  value  of  other  parts  of  the  claimant's  land, — one  part 
separated  from  the  land  taken  only  by  a  railway ;  the  other  part 
close  to,  although  not  immediately  adjoining,  the  land  taken — ^by 
reason  of  the  sewage  works.  The  under-sheriff  asked  the  jury 
what  they  would  award  to  the  claimant,  first,  for  the  five  acres  of 
land  taken,  and,  secondly,  for  the  damage  done  to  the  remainder 
of  his  property  by  the  erection  or  proposed  erection  of  the  sewage 
works :  the  jury  awarded  8737Z.  for  the  land  taken,  and  4000Z. 
compensation  for  such  damage,  and  judgment  was  given  accord- 
ingly. The  local  board  paid  to  the  claimant  the  sum  of  87377., 
but  refused  to  pay  to  him  the  sum  of  4000Z. 

The  Queen's  Bench  Division  held  that  the  claimant  was  en- 
titled to  recover  from  the  local  board  the  sum  of  4000Z.,  being 
the  compensation  awarded  by  the  jury  for  the  damage  done  to 
that  part  of  the  claimant's  property  which  was  not  taken.  (1) 

AprQ  5,  6.  Sir  B.  E.  Webster,  Q.C.,  and  PoUard,  for  the  local 
board.  Injurious  affection  of  neighbouring  land  by  the  user  of 
the  works  is  not  matter  for  compensation :  it  must  be  proved  that 
there  is  injury  arising  from  their  construction.  Here  there  is  no 
interference  with  the  land  alleged  to  be  injuriously  affected,  no 
severance  of  it,  no  visible  damage  to  it ;  in  fact,  there  is  no  injury 
which  would  be  actionable  if  the  local  board  were  acting  without 
statutory  powers.  The  question  really  is  whether  the  Stocl^port 
Case  (2)  was  rightly  decided.  That  case  cannot  be  reconciled  with 

(1)  14  Q.  B.  D.  753.  (2)  33  L.  J.  (Q.B.)  251. 
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subseqaent  decisions*  It  seems  to  proceed  on  the  assumption  that  1886 
what  the  Lands  Clauses  Act,  1845,  did,  was  to  legalise  a  trespass :  tebQukbT 
but  that  is  a  misconception.  Statutory  power  is  given  to  carry  on  j.^^ 
a  certain  business,  and  if  this  idea  of  an  initial  trespass  is  to  be 
adopted,  letting  in  a  claim  for  compensation  whenever  any  land 
of  the  claimant  has  been  taken,  it  would  have  applied  equally  in 
Hammersmith  By.  Co.  v.  Brand  (I),  since  there  was  a  claim  in  that 
case  for  interference  with  a  right,  and  there  is  no  difTerence  in 
effect  between  taking  land  and  interfering  with  any  other  right 
Bex  V.  Pease  (2),  and  Vauphan  v.  Taff  Vale  By.  Co.  (3),  are  against 
the  decision  in  the  Stockport  Case.  (4)  If  the  mere  fact  of  some 
land  of  the  claimant  being  taken  is  sufficient  to  support  this  claim, 
it  would  follow,  that  he  would  be  entitled  to  compensation  for  all 
his  land  affected,  however  distant,  while  injury  to  land  of  other 
persons  nearer  to  that  taken  would  not  be  the  subject  of  compen- 
sation. Further,  the  present  claim,  though  stated  as  if  it  were  for 
an  immediate  injury,  is  in  &ct  a  claim  for  anticipated  damage 
from  the  user  of  the  works,  and,  therefore,  cannot  be  enforced : 
Hammersmith  By.  Co.  v.  Brand  (1) ;  City  of  Glasgow  Union  By.  Co. 
Y.  Hunter  (5) ;  Caledonian  By.  Co.  v.  Walker's  Trustees.  (6) 

C.  H.  Anderson,  Q.C.  {E.  Clarke,  Q.C.,  with  him),  for  the 
claimant.  Apart  from  user,  the  mere  knowledge,  that  sewage 
works  are  to  be  constructed,  depreciates  the  land  in  the  neigh- 
bourhood. In  order  that  compensation  may  be  claimed  for 
injuriously  affecting  land,  it  need  not  be  immediately  adjacent  or 
contiguous  to  the  land  taken :  Holt  v.  Oas  Light  and  Coke  Co.  (7) 
The  decision  in  DvJce  of  Buccleuch  v.  Metropolitan  Board  of 
Works  (8)  is  in  favour  of  the  argument  for  the  defendant ;  but 
the  authority,  upon  which  most  reliance  may  be  placed,  is  the 
Stockport  Case  (4),  which  has  never  been  overruled. 

PoUard,  in  reply.  The  decision  in  Diike  ofBucdeu^h  v.  Metro- 
politan Board  of  Works  (8)  to  some  extent  turned  upon  the 
Thames  Embankment  Act,  1862,  and  the  construction  of  that 
statute  is  explained  in  Macey  v.  Metropolitan  Board  of  Works  (9). 

(1)  Law  Rep.  4  H.  L.  171.  (5)  Law  Rep.  2  H.  L.,  Sc  78. 

(2)  4  B.  &  Ad.  30.  (6)  7  App.  Cas.  259. 

(3)  5  H.  &  N.  679.  (7)  Law  Rep.  7  Q.  B.  728. 

(4)  33  L.  J.  (Q.B.)  251.  (8)  Law  Rep.  5  H.  L.  418. 

(9)  33  L.  J.  (Ch.)  377. 
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1886        In  order  to  entitle  a  claimant  to  obtain  compensation  for  injn- 

ThsQitzxiT  rionsly  affecting  his  land,  there  must  be  a  severance  from  it 

j^^       physically  of  the  land  taken :  in  order  to  enable  the  local  boaid 

to  succeed,  it  is  not  necessary  to  overrule  the  Stockport  Case  (1), 

for  in  that  case  there  was  an  actual  severance  of  the  land  taken 

from  the  land  injuriously  affected. 

LoBD  EsHEB,  M.E.  I  suppose  that  nobody  conversant  with 
these  cases  can  deny  the  extreme  difficulty  of  them.  I  mu$t  say 
that  I  think  that  the  difficulty  arose,  when  the  Courts  put  upon 
the  meaning  of  those  words  '' injuriously  affected"  a  narrow 
construction.  I  confess  that  I  follow  the  reasoning  of  Lord 
Westbury  (2)  when  he  said  that  it  was  that  limited  construction 
of  the  words,  being  other  than  a  construction  according  to  their 
ordinary  meaning,  which  has  raised  all  the  difficulty  in  these 
cases.  With  regard  to  that  construction  we  are  bound  by  the 
decisions  of  the  House  of  Lords,  and  therefore  the  words  ^*  inju- 
riously affected  "  are  not  to  be  taken  in  their  ordinary  sense  ;  it 
is  only  a  peculiar  injury  which  is  an  injurious  affection  within 
the  meaning  of  the  Lands  Clauses  Act.  Certain  acts  done  upon 
land  not  belonging  to  the  claimant  for  compensation,  although  in 
truth  and  in  fact  they  do  injure  the  land  which  he  has,  and  of 
which  he  is  the  owner,  and  do  affect  it  in  this  sense,  that  they 
lessen  its  value,  must  be  taken  not  to  injuriously  affect  his  land 
within  the  meaning  of  the  statute.  But  in  the  Stockport  Case  (1) 
it  has  been  held  that  if  a  part  of  the  claimant's  land  has  been 
taken,  an  act  which  otherwise  would  not  be  an  injurious  affecting 
of  the  particular  land  in  respect  of  which  he  is  claiming,  becomes 
an  injurious  affecting  of  that  land.  It  is  said  that  the  taking 
of  the  land  does  give  him  the  right  to  compensation,  because  in 
respect  of  the  land  taken  if  there  were  no  statutory  powers,  he 
might  have  maintained  an  action  for  trespass.  It  is  true  that  he 
might  have  maintained  an  action  of  trespass,  and  it  is  true  that 
the  damages  in  respect  of  that  trespass  would  vary  according  to 
the  effect  which  that  trespass  would  have  upon  the  plaintiff,  and 

(1)  33  L.  J.  (Q.B.)  251.  of  Lord  Westbury  in  Ricket  v.  Metro- 

(2)  It  is  presumed  tliat  Lord  Eaher,  politan  By.  Co.,  Law  Rep.  2  H.  L. 
M.R.,  was  referring  to  the  judgment      175,  at  pp.  202,  207. 
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he  might  in  respect  of  that  trespass  no  doubt  obtain  damages  1886 
exceeding  the  mere  value  of  the  land  taken  or  differing  from  ThbQumn" 
the  mere  value  of  the  land  taken,  and  he  might  have  damages,  ^^^^ 
because  the  trespass  would  injure  him  in  other  respects,  ^^^^d  j— 
because  it  might  injure  him  in  respect  of  his  ownership  of 
another  part  of  the  land.  That  is  true.  And  if  we  are  to 
consider  that  the  compensation  is  to  be  in  truth  measured  by  the 
damages,  which  he  might  have  recovered  for  that  trespass  if  there 
had  been  no  statutory  powers,  and  for  a  trespass  continuing  as  it 
were  for  ever,  then  I  think  it  might  be  said  that  he  would  have 
a  right  to  consider  as  part  of  those  damages  the  continuing  and 
perpetual  injury,  which  would  be  done  to  other  parts  of  the 
same  property.  I  cannot  think  that  the  Lands  Clauses  Act  makes 
the  compensation  to  be  a  compensation  measured  by  the  damages, 
which  he  might  recover  in  an  action  for  a  continuing  trespass  or 
a  trespass  which  continues  for  ever.  The  compensation  given 
under  the  Lands  Clauses  Act  is  based  on  this  theory,  that  the 
claimant  is  selling  his  land  to  the  persons  who  are  to  pay  com- 
pensation, but  he  is  to  have  more  than  he  would  have  as  a  mere 
vendor,  because  he  is  a  vendor  compelled  to  sell.  If  he  is  treated 
as  a  vendor,  I  quite  understand  that  an  ordinary  vendor  in  an 
ordinary  dealing  would  require  a  larger  price  for  some  portions 
of  his  land  than  he  would  for  other  portions :  as  for  instance,  a 
man  would  not  sell  a  part  of  a  lawn  or  part  of  a  garden  close  to 
his  house  for  the  same  price  as  he  would  sell  the  same  quantity 
of  land  on  the  other  side  of  an  intervening  wood  and  situate  a 
mile  from  his  house.  It  is  not  a  reasonable  view  that  he  would 
sell  on  the  same  terms :  he  would  require  a  larger  price.  He 
would  not  sell  the  land  and  get  compensation  in  respect  of  the 
injury  done  to  his  house  separately,  he  would  get  more  for  the 
piece  of  land  that  he  was  selling ;  and  I  suppose  that  any  tribunal 
%vould  give  him  on  a  compulsory  sale  more  for  that  land. 

The  Stockport  Case  (1)  has  been  discussed  again  and  again,  and 
I  agree  that  perhaps  that  judgment  was  in  effect  upheld  in  the 
Duke  of  BuceleucKs  Case  (2),  and  I  have  been  reading  the  judg- 
ment delivered  in  that  case  in  the  Exchequer  Chamber,  which 
was  written  by  Montague  Smith,  J.  But  the  authorities  had  not 
(1)  33  L.  J.  (Q.B.)  251.  (2)  Law  Rep.  5  H.  L.  418. 
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1886        then  been  sifted  as  they  have  been  since,  and  when  I  come  to 
^HB  QuBEx   consider  the  Stookpcrt  Case  (1),  it  appears  to  my  mind  to  raise 
this  extraordinary  proposition,  that  something  to  be  done  under 


an  Act  of  Parliament  by  those  who  have  to  pay  compensation. 

Lord  Esher,  M.R.        ,  _  ,    ,      -m      m  ,  i*ii 

being  necessary  to  the  original  object  which  they  are  to  carry 
out,  and  not  being  the  mere  subsequent  user  of  the  land,  if  it  is 
not  done  actually  on  the  claimant's  land,  although  it  is  done  on 
the  yery  border  of  his  land,  is  to  be  taken  as  not  injuriously 
affecting  the  claimant's  land  within  the  meaning  of  the  Lands 
Clauses  Act ;  but  that  if  some  few  feet  of  the  claimant's  land  are 
taken,  the  main  body  of  his  land  is  to  be  considered  as  inju- 
riously affected.  Suppose  that  the  plot  of  land  is  one  continuous 
piece  of  land,  and  that  the  works  in  respect  of  which  the  claimant 
is  complaining  are  at  one  end  of  the  land  and  do  not  touch  it» 
and  the  promoters  of  the  undertaking,  for  some  reason  or  other 
which  recommends  itself  to  Parliament,  should  take  a  piece  of 
the  same  plot  at  the  other  end :  as,  for  instance,  if  they  build  gas 
works  in  front  of  the  claimant's  house,  but  not  on  his  land,  and 
take  a  piece  at  the  further  end  of  his  plot  of  land  behind  his 
house  and  behind  a  wood  :  if  the  Stockport  Case  (1)  is  pushed  to 
its  logical  conclusion,  because  they  have  taken  the  piece  of  land 
at  the  back  of  the  house,  that  building  which  is  in  the  front  of 
the  house,  and  which  if  they  had  not  taken  the  piece  at  the 
further  end  would  not  injuriously  affect  the  claimant,  injuriously 
affects  him  within  the  meaning  of  the  Act.  I  confess  that  that 
result  startles  my  mind  very  much,  and  I  cannot  follow  the 
reasoning  which  would  lead  to  so  strange  a  conclusion.  There- 
fore I  must  confess  that  if  I  were  part  of  a  tribunal  which  could 
overrule  the  Stockport  Case  (1),  I  should  be  prepared  to  over- 
rule it. 

But  suppose  that  we  cannot  overrule  the  Stockport  Case.  (1)  It 
has  been  discussed  several  times,  and  certainly  it  is  a  case  which, 
so  far  as  I  can  make  out,  none  of  the  Lords  in  the  House  of  Lords 
who  have  ever  discussed  it,  approved  of,  and  none  of  them  said  it 
was  right.  It  is  one  of  those  cases  which,  whenever  it  is  dis- 
cussed, comes  to  be  considerably  questioned.  If  that  case  is  to  be 
upheld,  is  it  to  be  extended  ?  I  certainly  think  that  the  Stockport 
(1)  33  L.  J.  (Q.B.)  251, 
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Case  (1)  is  not  to  be  extended.    In  the  Stockport  Case  (1)  the        1886 
ground  oi  the  judgment  is,  that  if  a  piece  of  land  is  taken,  that    thb  Queen 
alters  the  rights  of  the  owner  and  gives  to  him  a  claim  for  a  ^' 

larger  compensation.  But  what  was  the  land  that  was  taken  ? 
It  certainly  was  a  portion  of  a  continuous  piece  of  land — not 
continuous  in  the  sense  of  being  held  under  the  same  title,  for  I 
cannot  think  that  title  has  much  bearing  on  this  question — but 
it  was  land  held  as  one  unbroken  portion  of  the  earth's  surfetce. 
In  the  Stockport  Case  (1)  property  of  another  person  in  which  the 
claimant  had  no  interest,  did  not  intervene  between  the  piece  of 
land  taken  from  him  and  the  land  in  respect  of  which  he  was 
claiming  compensation.  Then  the  question  arises,  am  I  to 
extend  the  Stockport  Case  (1),  strange  as  it  seems  to  my  mind 
as  it  stands,  to  this  further  strange  conclusion,  that  if  the  pro- 
moters take  a  part  of  the  claimant's  land  wholly  separated  from 
the  land  in  respect  of  which  he  is  making  the  claim,  therefore 
his  rights  in  respect  to  the  land  for  which  he  is  claiming  are 
to  be  enlarged?  If  the  Stockport  Case  (1)  is  carried  as  far  as 
that,  there  is  no  doubt  that  although  a  large  property  inter- 
venes between  the  piece  of  land  taken  and  the  piece  of  land 
alleged  to  be  injuriously  affected,  and  although  it  is  injured 
much  more  than  the  land  in  respect  of  which  compensation  is 
claimed,  and  although  the  owners  of  it  will  get  no  compensation, 
yet  because  a  diminutive  piece  of  land  of  the  claimant  has  been 
taken  he  will  get  a  substantial  sum  in  respect  of  the  land  alleged 
to  be  injuriously  affected  as  upon  its  compubory  sale.  I  think 
that  the  Stockport  Case  (1)  ought  not  to  be  extended,  and  at 
all  events,  this  case  is  not  governed  by  the  Stockport  Case.  (1) 
In  the  present  case,  between  the  piece  of  land  taken  and  the  land 
in  respect  of  which  the  compensation  is  now  claimed  a  railway 
intervenes,  which  is  wholly  the  property  of  the  railway  company, 
and  in  which  the  present  claimant,  the  person  seeking  com- 
pensation, has  no  interest.  There  is  complete  separation.  I 
think  that  that  circumstance  makes  a  valid  distinction  between 
this  case  and  that.  No  other  case  but  the  Stockport  Case  (1)  can 
be  relied  upon.  In  all  the  other  cases  the  land  taken,  in  respect 
of  the  taking  of  which  the  compensation  or  the  larger  compensa- 
(1)  33  L.  J.  (Q.B.)  251. 
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1886        tion  was  given,  was  at  all  events  a  continuous  part  of  the  same 
Tbe  Queen  land  as  that  which  was  injuriously  affected. 
jjg^  I  do  not  advert  to  the  phraseology  of  any  section  in  the  Act  of 

::: — ,, «  Parliament ;  I  am  afraid  to  touch  the  statute.  If  I  once  take  the 
language  of  the  Act  of  Parliament,  I  think,  with  Lord  Westbury, 
that  the  original  decisions,  as  far  as  the  interpretation  of  the 
langaage  goes,  are  such  that  I  cannot  adopt  them.  Here  I  am 
hampered,  not  by  the  language  of  the  Act  of  Parliament,  but 
by  the  decisions  on  that  language,  which  cannot  now  be  contro- 
verted. 

I  put  my  judgment,  therefore,  in  this  case  solely  on  this 
ground,  that  I  think  the  Stockport  Case  (1) — ^and  I  say  it  ad- 
visedly now  after  having  considered  it  by  the  light  of  all  the 
comments  on  it — was  wholly  wrong.  But  if  it  is  to  be  assumed 
to  be  a  case  which  is  not  to  be  overruled,  it  certainly  is  not  to  be 
extended,  and  therefore  it  is  not  to  be  extended  to  this  case, 
which  has  a  material  difference  from  it. 

I  think,  therefore,  that  this  appeal  ought  to  be  allowed. 

Another  point  was  taken,  namely,  that  the  injury  done  to  the 
claimant  would  be  occasioned  by  the  subsequent  user  of  the  land 
taken  by  the  local  board,  and  that  the  present  case  falls  within 
the  principle  of  the  decision  in  Brand's  (hse.  (2)  We  all  are  of 
opinion  that  the  injury  done  to  the  claimant  would  be  occasioned 
by  the  construction  of  that  which  was  authorized  by  the  statutory 
powers  of  the  local  board,  and,  therefore,  that  our  judgment  must 
be  founded  exclusively  upon  the  point  which  I  have  discussed  at 
length. 

The  order  of  this  Court  will  be,  that  the  rule  nisi  will  be  made 
absolute  as  to  the  sum  of  4000Z.,  and  the  inquisition  will  be 
quashed  as  to  that  amount. 

Ld^dlet,.  L.J,  The  question  raised  in  this  case  is  one  of 
considerable  difficulty.  Before  making  any  observations  on  the 
cases  and  the  Act  of  Parliament,  it  is  well  to  consider  the 
exact  position  of  the  claimant,  Mr.  Essex.  The  Local  Board  of 
Acton  have  taken  under  the  powers  of  an  Act  of  Parliament 
which  incorporates  the  Lands  Clauses  Consolidation  Act,  a  piece 
(1)  33  L.  J.  (Q.B.)  251.  (2)  Law  Rep.  4  H.  L.  171. 
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of  the  claimant's  land.  That  piece  of  knd  does  not  physically  1886 
adjoin  or  abut  upon  other  land  of  his.  But  he  has  other  land  close  thb  Queen 
by ;  and  his  two  pieces  of  land  are  severed,  and  were  severed  some  ebsbx. 
years  ago  by  the  railway  company.  When  the  railway  company  ^in^^";  j 
severed  these  two  pieces  of  land,  they  paid  the  proper  compensa- 
tion for  the  severance ;  and  the  compensation  which  they  paid  at 
that  time^  would  include  every  injury  which  could  be  foreseen,  and 
which  could  properly  be  taken  into  account.  But  the  piece,  which 
has  been  taken  by  the  Acton  Local  Board,  was  let,  as  I  understand, 
on  a  long  lease,  and  Mr.  Essex  was  the  ground  landlord ;  his  in- 
terest in  that  piece  of  land  was  reversionary,  and  his  beneficial 
interest  was  measured  by  the  amount  of  the  ground  rents  which 
he  received.  He  was  not  in  occupation  of  the  surface,  and  he  did 
not  occupy  or  farm  or  use  that  piece  in  any  sense  together  with 
the  piece  on  the  other  side  of  the  railway.  They  were  not  held 
together  in  any  such  sense  as  that.  They  may  have  been,  and  I 
suppose  they  were,  held  together  under  the  same  title.  In  that 
sense  they  may  have  been  held  together,  but  in  no  other  sense. 
The  Acton  Local  Board  have  taken  one  piece,  and  of  course  they 
must  pay  compensation  for  it,  and  the  jury  have  assessed  the  sum 
of  87377.  as  the  value  of  this  piece  of  land.  As  to  that  there  is 
no  controversy.  But  they  have  assessed  also  a  farther  sum  of 
40002.  as  due  to  the  claimant  in  respect  of  the  diminution  of  the 
value  of  the  other  land,  and  the  real  question,  which  we  have  to 
consider,  is  whether  he  is  entitled  to  any  compensation  in  respect 
of  the  diminution  in  value  of  that  other  land.  Now  he  can  only 
get  compensation  by  relying  on  the  sections  in  the  Lands  Clauses 
Act,  and  upon  the  numerous  decisions  which  have  put  an  inter- 
pretation upon  those  sections.  If  we  look  at  the  statute  itself 
and  look  carefully  at  its  words,  it  appears  to  me  that  he  has  great 
difficulty  in  brii^ing  himself  within  those  words  so  fax  as  the 
point  now  in  dispute  is  concerned.  Of  course  he  has  no  difficulty 
in  bringing  himself  within  the  Act  as  regards  the  land  taken ; 
but  when  we  look  at  the  49th  section,  we  find  that  he  is  entitled 
under  that  section  to  compensation  in  respect  of  the  land  taken, 
and  in  addition  to  that  the  jury  are  to  deliver  their  verdict  sepa- 
rately "for  the  sum  of  money  to  be  paid  by  way  of  compensa- 
tion for  the  damage  (if  any),  to  be  sustained  by  the  owner  of  the 
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1886  laads,  by  reason  of  the  severing  of  the  lands  taken  from  the  other 
TbbQceen  lands  of  such  owner."  Now  as  regards  the  land  on  the  other  side 
of  the  railway  there  is  no  severance^  and  the  other  lands  of  the 
owner  are  not  lands  from  which  anything  has  been  taken  or 
severed.  He  cannot  get  anything  for  that  land  on  the  other  side 
of  the  railway.  Then  it  runs  on,  "or  otherwise  injuriously  affect^ 
ing  such  lands  by  the  exercise  of  the  powers  of  this  or  the  special 
Act,  or  any  Act  incorporated  therewith."  Now,  what  are  the 
words, "  and  otherwise  injuriously  affecting  such  lands  ?  "  What 
lands?  Those  are  the  lands  previously  spoken  of,  the  other 
lands  of  the  owner,  but  they  are  the  same  lands  as  those  therein 
spoken  of,  or,  in  other  words,  they  are  the  lands  of  the  owner  from 
which  some  other  land  has  been  severed.  I  do  not  think  that 
upon  the  true  construction  of  s.  49  the  claimant  can  claim  this 
sum  of  4000Z.,  there  having  been  no  severance. 

Is  there  any  decision  under  the  Act  which  will  entitle  him  to 
this  sum  of  4000Z.  ?  The  case,  and  the  only  case,  which  he  can 
rely  upon,  is  the  Stockport  Case.  (1)  Now  whether  the  Stockport 
Case  (1)  is,  or  is  not  law,  I  think,  is  very  doubtful ;  I  confess  that 
I  have  great  difficulty  in  following  the  reasoning  in  the  Stock-- 
port  Case  (1)  on  the  one  side,  and  the  great  mass  of  cases  on  the 
other  side  which  have  not  overruled  it,  but  which  are  extremely 
difficult  to  reconcile  with  it  in  point  of  reasoning ;  but  I  will 
assume  it  is  not  overruled.  The  Stockport  Case  (1)  never  has  been 
expressly  or  directly  overruled.  It  has  stood,  therefore,  more  or 
less  discussed,  and  more  or  less  objected  to,  but,  on  the  other 
hand,  more  or  less  approved  of  by  learned  judges  for  a  good  many 
years,  and  I  assume  that  the  Stockport  Case  (1)  is  now  approved  of. 
In  the  Stockport  Case  (1)  the  claim  for  compensation  was  within 
the  exact  words  of  the  Lands  Clauses  Act.  It  was  a  case  of  sever- 
ance. The  land  taken  was  severed  from  the  larger  portion  of 
what  had  been  the  same  piece  or  the  same  property  thitherto  held 
and  enjoyed  together.  There  was  no  physical  separation  between 
the  two  pieces  of  land  which  consequently  were  divided  by  the 
taking  into  distinct  portions ;  that  case,  therefore,  is  substantially 
different  from  this.  When  it  has  been  attempted,  as  it  has  been 
on  former  occasions,  to  stretch  the  Stockport  Case  (1),  the  attempt 
(1)  33  L.  J.  (Q.B.)  251. 
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has  always  failed.  The  whole  oontroyersy  in  cases,  such  as  City  of  1SS6 
Glasgow  Union  Bailway  Company  y.  Hunter  (1),  tnmed  on  this,  thb  Quben 
that  it  was  an  attempt  by  the  claimant  to  invoke  the  aid  of  the 
Stockport  Case  (2)  and  to  persuade  the  House  of  Lords  to  extend 
it  The  House,  however,  declined  to  extend  it  at  all,  and  threw 
a  good  deal  of  doubt  on  that  case.  We  are  now  asked  to  extend 
the  Stockport  Case  (2)  to  a  case  where  there  is  no  severance.  It 
appears  to  me  that  we  ought  not  to  do  that,  inasmuch  as  the 
claimant  does  not  come  either  within  the  exact  language  of  the 
section  if  it  is  interpreted  rightly,  or  within  any  decision  which 
will  carry  him  over  the  difficulty  to  which  I  have  adverted. 

As  to  the  second  point  mentioned  by  the  Master  of  the  Bolls, 
I  need  only  say  that  I  agree  with  him,  and  that  the  depreciation 
of  the  land  alleged  to  be  injuriously  affected  was  caused  by  the 
dedication  of  the  land  taken  to  the  erection  of  the  sewage  works, 
and  not  by  the  intended  subsequent  user. 

This  appeal  ought  to  be  allowed. 

Lopes,  L. J.  My  learned  Brothers  have  so  fully  dealt  with  the 
facts  of  this  case,  that  I  shall  not  allude  to  them.  I  shall  merely 
state  my  reasons  for  thinking  that  the  decision  of  the  Court 
below  was  wrong. 

The  case  is  important,  and  raises  to  some  extent  a  novel 
point,  which  is,  whether  a  person  whose  land  is  taken  under 
compulsory  powers  is  entitled  to  compensation  for  other  land  of 
his  which  is  depreciated  in  value  by  reason  of  the  construction  of 
the  works,  where  there  is  no  severence,  and  where  another  person's 
property  is  interposed  between  the  land  taken  and  the  other 
land  in  respect  of  which  compensation  for  depreciation  is  claimed. 
If  such  compensation  were  recoverable,  it  may  be  observed  that 
a  strange  anomaly  would  arise,  as  has  been  pointed  out  by  the 
Master  of  the  Bolls,  and  that  is  this,  that  while  the  more  distant 
property,  which  would  be  less  depreciated,  is  to  be  held  to  be 
^entitled  to  compensation,  because  it  belongs  to  the  same  person 
to  whom  the  land  taken  belongs,  the  nearer  property,  which  is 
more  depreciated,  is  to  be  entitled  to  nothing  because  it  belongs 
to  a  person  whose  land  is  not  taken.    Now  I  do  not  think  that 

(1)  Law  Rep.  2  H.  L.,  Sc.  78.  (2)  33  U  J.  (Q.B.)  261. 
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1886        the  Stockport  Oase  (1)  nor  the  true  construction  of  the  sections 
The  Quebn  of  the  Lands  Clauses  Act  which  apply  to  this  case,  compel  ns 
to  arriye  at  such  a  conclusion. 

Firsts  with  regard  to  the  Stockport  Case  (I),  which  is  the  case 
on  which  reliance  has  been  placed  hj  the  claimant's  counsel. 
The  Stockport  Case  (1)  to  my  mind  is  clearly  distinguishable  from 
this  case,  and  distinguishable  on  this  ground,  that  in  the  Stock- 
port Ca^  (1)  there  was  a  severance,  and  in  this  case  there  is  no 
severance.  I  think  myself  that  that  is  a  substantial  ground  for 
distinguishing  the  one  case  from  the  other,  a  ground  of  distinc- 
tion which  does  not  seem  to  have  been  dwelt  updn,  or,  I  may  say, 
observed  upon  at  all  in  the  judgments  of  the  Court  below.  I 
think,  therefore,  the  Stockport  Case  (1)  does  not  assist  the  con- 
tention of  the  claimant.  I  agree  with  what  has  been  said;  I 
think  the  doctrine  of  the  Stockport  Case  (1)  ought  not  to  be 
extended. 

According  to  my  view,  the  contention  for  the  claimant  fsih 
on  the  construction  of  the  sections  of  the  Lands  Clauses  Act 
which  apply  to  this  case.  Take  for  instance  s.  63 :  it  appears  to 
me  that  the  compensation  for  injuriously  affecting  other  land 
according  to  the  true  construction  of  that  section  only  arises 
when  the  taken  land  is  severed  from  the  other  land.  I  think 
s.  49  and  the  other  sections  in  no  wise  militate  against  that  view, 
but  rather  assist  it. 

That  being  so,  the  judgment  of  the  Court  below  ought  to  be 
reversed  and  this  appeal  ought  to  be  allowed. 

As  to  the  second  point  mentioned  by  the  Master  of  the  BoIls» 
I  think  that  the  injury  was  done  by  the  construction  of  the 
works,  and  would  not  be  caused  by  the  subsequent  user,  and  I 
agree  with  what  he  said. 

Appeal  aUoweJL 

Solicitors  for  claimant :  Hedges  db  Brandreth. 
Solicitor  for  local  board :  Aleecander  Semtiejf. 

(1)  33  L.  J.  (Q.  B.)  26L 

J.  £«•  11. 
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FURBER  AND  Others  v.  COBB.  1886 

Bm  of  Sale,   Validity  of— Bills  of  Sale  Act  (1878)  Amendment  Act,  1882    f^V^ 
(45  &  46  Vict,  c  43),  m.  7,  9 — Covenant  necessary  for  Maintenance  of  the 
Security. 

A  bill  of  sale  by  which  household  furniture  was  assigned  by  way  of  security 
for  the  payment  of  money  contained  a  covenant  by  the  grantor  that  he  would 
not  permit  the  chattels  so  assigned,  or  any  part  thereof,  to  be  destroyed  or 
injured  or  to  deteriorate  in  a  greater  degree  than  they  would  deteriorate  by 
reasonable  use  and  wear,  and  that,  whenever  any  of  the  said  chattels  should  be 
destroyed,  injured,  or  deteriorated,  he  would  forthwith  replace,  repair,  and  make 
good  the  same.  The  bill  of  sale  provided  that  upon  defaidt  in  the  performance 
of  any  of  the  covenants  therein  contained  on  the  part  of  the  grantor,  all  of 
which  covenants  were  thereby  declared  to  be  necessary  for  the  maintenance  of 
the  security  thereby  created,  the  grantees  should  have  power  to  seize  the  goods 
without  notice  immediately  or  whenever  they  might  think  fit : — 

Eddy  that  the  before  mentioned  covenant  was  not  necessary  for  the  main- 
tenance of  the  security,  and  that  the  bill  of  sale  was  void  by  reason  of  the 
provisions  of  the  Bills  of  Sale  Act  (1878)  Amendment  Act,  1882. 

Ii^TEBPLEADEB  issue  tried  before  Bowen,  L.  J.,  without  a  jury. 

The  facts  were  as  follows : — The  plaintiffs  in  the  issue  claimed 
certain  goods,  which  had  been  taken  in  execution,  under  a  bill  of 
sale  giyen  by  the  execution  debtor.  The  contention  fer  the 
defendant,  the  execution  creditor,  was  that  the  bill  of  sale  was 
void  by  reason  of  the  provisions  of  the  Sills  of  Sale  Act  (1878) 
Amendment  Act,  1882,  as  not  being  in  accordance  with  the  form 
in  the  schedule  to  that  Act. 

By  the  bill  of  sale  a  large  quantity  of  household  furniture  and 
effects  specifically  described  in  the  schedule  was  assigned  to  the 
plaintiffs  as  security  for  the  repayment  of  a  sum  of  money  to 
them  by  the  grantor ;  and  it  was  (among  other  clauses  which  it 
is  not  necessary  to  set  out)  provided  as  follows: — ^'^The  said 
mortgagor  doth  agree  with  the  said  mortgagees  that  he  will  not 
permit  or  suffer  the  said  chattels  and  things,  or  any  part  thereof, 
to  be  destroyed  or  injured  or  to  deteriorate  subsequently  to  the 
execution  of  these  presents  in  a  greater  degree  than  they  would 
deteriorate  by  reasonable  use  and  wear  thereof,  and  will,  when- 
ever any  of  the  said  chattels  and  things  are  destroyed,  injured,  or 
deteriorated,  forthwith  replace,  repair,  and  make  good  the  same." 
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1886  It  was  farther  provided  that  in  case  default  should  be  made  by 
FuRBEB  the  mortgagor  in  payment  of  the  principal  or  interest,  or  "  in  the 
Cobb  performance  of  any  of  the  covenants  hereinbefore  contained  on 
the  part  of  the  said  mortgagor,  all  of  which  covenants  are  hereby 
declared  and  agreed  to  be  necessary  for  the  maintenance  of  the 
security  hereby  created,"  it  should  be  lawful  for  the  mortgagees 
after  any  such  default  without  notice  immediately  or  whenever 
they  should  think  fit  to  seize  and  take  possession  of  the  said 
chattels  and  things,  &c. 

Pollard^  and  Hodge,  for  the  plaintiffs. 

H.  Bead,  for  the  defendant. 

Cur.  adv.  vuU. 

July  26.  BowEN,  L.  J.  The  question  which  arises  is  as  to  the 
validity  of  a  bill  of  sale.  The  bill  of  sale  provides  that  the  goods 
may  be  seized  in  the  event  of  the  non-performance  of  any  of  the 
covenants  therein  contained  by  the  grantor,  and  among  other 
covenants  which  I  pass  over  there  is  a  covenant  by  which  the 
grantor  agrees  that  he  will  not  permit  or  suffer  the  chattels  or 
things  assigned  or  any  part  thereof  to  be  destroyed  or  injured 
or  to  deteriorate  in  a  greater  degree  than  they  would  deteriorate 
by  reasonable  use  and  wear  thereof,  and  will,  whenever  any  of 
the  said  chattels  and  things  are  destroyed,  injured,  or  deteriorated, 
forthwith  replace,  repair,  and  make  good  the  same.  By  this  bill 
of  sale  the  grantor  in  effect  agrees  that  not  a  single  article  out  of 
a  very  large  quantity  of  household  furniture  and  effects  shall  be 
destroyed  or  deteriorated  except  so  far  as  the  same  would 
deteriorate  by  reasonable  use  and  wear,  and  that,  if  any  such 
article  is  destroyed  or  deteriorated,  he  will  forthwith  replace 
it,  and,  if  he  fails  to  do  so,  all  the  goods  assigned  may  be 
immediately  seized.  For  instance,  by  way  of  illustrating  the 
effect,  the  schedule  mentions  a  number  of  vases.  If  one  of  such 
vases  is  thrown  down  by  accident  and  broken  and  is  not  replaced, 
it  follows  that  then  immediately  there  is  power  to  seize  the 
whole  of  the  goods  included  in  the  bill  of  sale.  By  virtue  of 
what  provision  of  the  Bills  of  Sale  Act  (1878)  Amendment  Act, 
1882,  can  it  be  argued  that  such  a  covenant  can  lawfully  be 
converted  into  a  condition  on  which  seizure  of  the  goods  can 
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take  place?  It  could  only  be  so  on  the  footing  that  such  a  1886 
coyenant  was  necessary  for  the  maintenance  of  the  security.  Fukbkb 
The  parties  to  this  bill  of  sale  thought  that  they  could  get  over  qJ^b. 
this  difficulty  by  agreeing  between  themselves  that  all  the  cove- 
nants contained  in  the  bill  of  sale  shall  be  deemed  to  be  neces- 
sary for  the  maintenance  of  the  security^  and  inserting  such 
agreement  in  the  bill  of  sale.  But  I  am  clear  that  the  parties 
cannot  by  such  an  agreement  override  or  dispense  with  the 
provisions  of  the  Act,  and  that  they  cannot  make  a  covenant 
necessary  for  the  maintenance  of  the  security  by  agreeing  that 
it  shall  be  considered  to  be  so.  The  question,  therefore,  must 
be  whether  such  a  covenant  as  this  is  really  necessary  for  the 
maintenance  of  the  security.  I  do  not  think  that  it  needs  many 
words  to  shew  that  a  covenant  so  harsh  and  penal  as  I  have  shewn 
this  to  be  cannot  be  necessary  for  the  maintenance  of  the  security ; 
and  therefore  upon  that  ground  the  bill  of  sale  appears  to  me  to 
be  invalid.  I  have  been  informed  during  the  argument  that  this 
bill  of  sale  has  been  treated  as  valid  by  judges  in  previous  cases, 
but  the  recent  case  of  Ex  parte  Stanford,  In  re  Barber  (1),  must, 
in  my  opinion,  be  considered  as  in  the  nature  of  a  new  departure 
with  respect  to  the  law  in  these  cases;  and  it  appears  to  me 
impossible,  having  regard  to  the  language  used  by  the  Court  of 
Appeal  in  that  case,  to  come  to  any  other  conclusion  than  that  at 
which  I  have  arrived.  My  judgment  must  therefore  be  for  the 
defendant. 

Judgment  far  the  defendant. 

Solicitor  for  plaintiffs :  Biehard  Furber. 
Solicitors  for  defendant :  Burgess  db  Cosens. 

(1)  17  Q.  B.  D.  259. 

E.L. 
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jggg  PN  THE  COURT  OF  APPEAL.] 

AprUn-  MOOBE  V.  THE  LAMBETH  WATERWORKS  COMPANY. 

WaiterworJcB'-^Highway — Nuisance — Firt-jHuc^ — Wearing  away  of  Road. 

A  fire-plug  had  been  lawfully  fixed  in  a  highway  by  the  defendants.  Origi- 
nally the  top  of  the  fire-plug  had  been  level  with  the  pavement  of  the  highway, 
but  in  consequence  of  the  ordinary  wearing  away  of  the  highway  the  fire-plug 
projected  half  an  inch  above  the  level  of  the  pavement.  The  fire-plug  itself  was 
in  perfect  repair.  The  plaintiff,  whilst  passing  along  the  highway,  fell  over  the 
fire-plug  and  was  hurt : — 

Hdd^  that,  as  the  fire-plug  was  in  good  repair,  and  had  been  lawfully  fixed 
in  the  highway,  no  action  by  the  plaintiff  would  lie  against  the  defendants. 

Kent  V.  Wmihing  Local  Board  (10  Q.  B.  D.  118)  commented  on. 


Action  to  recoTer  damages  for  bodily  mjuries. 

The  defendants  were  a  waterworks  company,  and  had  been 
originally  incorporated  by  25  Geo.  8,  c.  Ixxxix.^  amended  and 
extended  by  4  &  5  Wm.  4,  c.  vii.  (1) ;  both  these  statutes  wete 
repealed  by  s.  1  of  11  &  12  Vict.  c.  yii.,  and  the  defendants  were 
re-established  and  re-incorporated  as  a  company  by  s.  2,  and  the 
Waterworks  Clauses  Act,  1847  (10  &  11  Vict.  c.  17),  was  incor- 
porated by  s.  9.  (2) 

(1)  Sect.  21  of  4  &  5  Wm.  4,  c.  vii.,  and  other  pipes  belonging  to  them,  at 
enacts  that  **The  said  company  of  such  convenient  distances,  not  being 
proprietors  **  (the  defendants,)  **  shall,  more  than  the  prescribed  distance,  or, 
and  they  are  hereby  required,  upon  if  no  distance  be  prescribed,  not  more 
the  carrying  into  and  laying  down  any  than  one  hundred  yards  from  each 
main  pipe  in  any  highway,  road,  street,  other,  and  at  such  places  as  may  be 
lane,  passage,  or  place  for  the  supplying  most  proper  and  convenient,  for  the 
the  same  with  water,  to  fix  and  place,  supply  of  water  for  extinguishing  any 
or  cause  to  be  fixed  and  placed,  at  the  fire  which  may  break  out  within  the 
time  of  laying  down  such  main  pipe,  limits  of  the  special  Act." 

one  or  more  proper  and  sufficient  fire-  Sect.  39  :  "  The  undertakers  shall 
plug  or  fire-plugs  in  each  highway,  from  time  to  time  renew  and  keep 
road,  street,  lane,  passage,  or  place  in  effective  order  every  such  fire- 
supplied  with  water  from  such  main-  plug.  .  .  ." 

pipe,  for  the  supply  of  water  for  the  Sect.  40 :  "  The  cost  of  such  fire- 
extinguishing  of  fires."  plugs,  and  the  expense  of  fixing,  plac- 

(2)  Sect.  38  of  the  Waterworks  ing,  and  maintaining  the  same  in  re- 
Glauses  Act,  1847  (10  &  11  Vict.  c.  17),  pair,  shall  be  defrayed  by  the  town 
enacts  that  '<  The  imdertakers,  at  the  commissioners." 

request  of  the  town  commissioners,  Sect.  32  of  the  Metropolitan  Fire 

shall  fix  proper  fire-plugs  in  the  main      Brigade  Act,  1865  (28  &  29  Vict,  c  90), 
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At  the  trial  before  Day,  J.,  without  a  jury,  it  appeared  that  for       1886 
many  years  the  defendants  had  kept  and  maintained  a  plug  in  a      moobi 
footpath  at  Streatham,  within  the  district  of  the  Wandsworth    l^^bjph 
Board  of  Works,  constituted  under  the  Metropolis  Management  WiOTBwwxs 
Act,  1855«    About  the  year  1880  the  footpath  was  lowered,  and 
a  new  plug  was  put  down,  and  the  footpath  was  then  covered 
with  asphalte  so  as  to  make  it  level  with  the  box  containing  the 
plug.    But  in  the  course  of  time  the  asphalte  became  worn  away 
by  the  traffic,  so  that  the  plug  projected  about  half  an  inch  above 
the  level  of  the  pavement.    The  plug  itself  was  in  perfect  repair. 
The  plug  was  intended  to  be  used  for  extinguishing  fires,  and  also 
for  flushing  the  defendants'  main-pipes.    The  defendants  had  one 
key  to  the  plug,  and  the  fire  brigade  had  another.    On  the  14th 
of  August,  1884,  the  plaintiff,  while  passing  along  the  footpath, 
fell  over  the  plug  and  suffered  bodily  injury.    Day,  J.,  was  of 
opinion  that  Kent  v.  Worthing  Local  Board  (1)  was  in  point,  and 
gave  judgm^it  for  the  plaintiff  for  600Z. 

The  defendants  appealed. 

April  10.  Winch,  (Edward  Clarke,  Q.a,  with  him),  for  the 
defendants.  At  the  trial  Day,  J.,  felt  himself  bound  by  the 
decision  of  the  Queen's  Bench  Division  in  Kent  v.  Worthing 
Local  Board  (1),  and  this  is  really  an  appeal  from  the  judgment 
in  that  case.  It  professed  to  proceed  upon  the  authority  of 
Borough  ofBaihwrsi  v.  Macpherson  (2) ;  but  some  misapprehension 
appears  to  have  existed  on  the  part  of  the  judges  in  the  Queen's 
Bench  Division,  for  in  the  latter  case  the  accident  was  caused  by 
the  defective  state  of  a  barrel  drain  which  the  defendants  had 
constructed,  and  over  which  they  had  full  control;  while  in 
Kent  v.  Worthing  Local  Board  (1)  the  valve-cover  itself  was  in 
good  condition,  and  it  was  the  roadway  which  needed  repair. 


enacte  that  "All  the  powers  now  exer-  in  any  mains  or  pipes  within    the 

cised  by  any  local  body  or   officer  metropolis,  plugs  for  the  supply  of 

within  the  metropolis  as  respects  fire-  water  in  case  of  fire  at  such  places,  of 

plugs,  shall  henceforth  be  exercised  by  such  dimensions,  and  in  such  form  as 

the  Metropolitan  Board  of  Works  ...  the  Board  may  require." 
and  every  such  water  company  shall         (1)  10  Q.  B.  D.  118. 
provide  at  the  expense  of  the  Board         (2)  4  App.  Cas.  256. 

2  K  2  2 
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1886        BayUy  v.  Wolverhampton  Waterworks  Co.  (1)  is  not  in  point,  for 
MooBi      in  that  case  the  ping  itself  was  ont  of  repair ;  bnt  in  the  present 
luAxami    ^^^®  ^^®  fire-plug  itself  was  in  good  repair,  and  it  was  the  defect 
Watibwoeks  [jy  ii^Q  pathway  which  caused  the  accident.    The  fire-plug  was 
put  down  by  the  defendants  lawfully  :  it  was  perhaps  in  the  first 
instance  fixed  under  the  powers  of  the  Act  of  the  defendant  com- 
pany passed  in  1834  (4  &  5  Wm.  4,  c.  vii.  s.  21)  ;  but  at  all  eventa 
it  was  lawfully  put  down  and  maintained  under  either  the  Water- 
works Clauses  Act,  1847,  ss.  38,  39,  or  the  Metropolitan  Fire 
Brigade  Act,  1865,  s.  32. 

Waddy,  Q.G.,  and  Aapland,  for  the  plaintiff.  It  may  be 
assumed  on  behalf  of  the  defendants  that  they  were  entitled  by 
law  to  fix  the  plug  at  the  place  in  question ;  but  they  were  guilty 
of  negligence  when  they  allowed  it  to  project  above  the  level  of 
the  pavement ;  by  the  Waterworks  Clauses  Act,  1847,  s.  39,  they 
were  bound  to  keep  the  plug  in  repair,  and  if  the  pathway  waa 
out  of  repair,  the  plug  can  hardly  be  said  to  have  been  in  good 
order,  even  although  it  cannot  itself  be  said  to  have  required 
repair. 

As  to  the  authorities  which  have  been  cited,  Bayley  v.  Wdver- 
hampUm  Waterworks  Co.  (1)  was  decided  upon  the  clauses  of  a 
local  Act,  which  substantially  resembles  ss.  38,  39,  and  40  of  the 
Waterworks  Clauses  Act,  1847 :  it  is  therefore  a  strong  authority 
for  the  plaintiff.  This  Court  cannot  give  judgment  for  the 
defendants  without  overruling  Kent  v.  WorOdng  Local  Board  (2), 
which  is  directly  in  point. 
Winch,  in  reply. 

Cur.  adv.  vtdt. 

April  17.    The  following  judgments  were  delivered : — 

LoBD  EsHEB,  M.B.  This  is  a  curious  case.  A  fire-plug,  or  at 
all  events,  a  plug,  was  put  down  in  a  highway ;  it  was,  so  far  as 
the  evidence  goes,  put  down  with  due  care  and  was  in  proper 
condition  in  the  highway.  It  remained  there,  and  it  must  be 
taken  that  the  plug  itself  was  kept  in  perfect  order  and  that^there 
was  no  defect  in  it.  But  the  plug  being  in  the  highway,  the 
roadway  was  worn  away,  so  that  the  roadway  had  got  half  an  inch 
(1)  6  H.  &  N.  241.  (2)  10  Q.  B.  D.  118. 
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below  the  top  of  the  plug.    The  plaintiff  caught  his  foot  against       1886 

the  plug  and  fell  down,  and  then  he  brings  this  action  against      moom 

the  waterworks  company  and  obtains  judgment  for  a  considerable    jj^^g^ 

amount    The  question  is  whether  the  waterworks  company  are  Watmbworks 

*                                                                            r     J             Company. 
under  those  circumstances  liable.     Now  the  argument  for  the       

,  <i.i      I»rd  Kiiher,  M.R. 

plaintiff  really  amounted  to  this,  that  whoever  puts  into  a  high- 
way that  which  becomes  from  any  cause  a  nuisance  or  dangerous 
to  persons  going  along  the  highway,  is  liable  to  make  compen- 
sation if  it  occasions  injury  to  any  person.  But,  to  my  mind,  that 
doctrine  has  always  been  applied  only  where  a  thing  has  been  put 
without  authority  in  the  highway.  If  something  is  put  without 
authority  in  the  highway,  that  of  itself  does  not  make  the  person 
putting  it  there  liable  at  the  hands  of  an  individual ;  an  obstruc- 
tion in  the  highway  will  not  entitle  an  individual  to  bring  an 
action.  But  if  something  is  put  in  a  highway  without  authority 
and  is  left  there,  so  that  it  becomes  that  which  is  generally  called 
a  nuisance,  but  which  is  really  an  obstruction,  and  if  a  person, 
lawfully  using  the  highway,  falls  over  it,  or  is  otherwise  injured 
by  it,  the  person  putting  it  in  the  highway  must  make  compen- 
sation. But  the  waterworks  company  were  certainly  authorized 
by  Act  of  Parliament  to  put  this  plug  in  the  highway.  I  infer 
that  they  were  compelled  to  put  it  in  the  highway;  because, 
although  a  great  deal  of  argument  was  brought  forward  to  shew 
that  this  was  not  a  fire-plug,  to  my  mind  it  is  clear  as  a  matter 
of  £ftct  that  it  was  a  fire-plug,  whether  it  was  originally  put  there 
as  a  fire-plug  or  not ;  and  I  think  the  evidence  clear  that  the 
plug  must  have  been  originally  put  there  as  a  fire-plug.  Besides 
being  used  as  a  fire-plug,  it  was  no  doubt  used  by  the  waterworks 
<5ompany  as  that  which  is  called  an  end  plug,  for  flushing  the 
sewers.  But  a  fire-plug  can  always  be  used  for  flushing  sewers, 
and  I  do  not  know  of  any  Act  of  Parliament,  which  says  that  when 
a  waterworks  company  are  obliged  to  keep  a  fire-plug,  they  may 
not  themselves  use  it  for  other  purposes.  There  are  always 
two  keys  to  a  fire-plug,  one  which  is  given  to  the  fire  brigade, 
another  which  is  kept  by  the  waterworks  company;  and  the 
waterworks  company  are  brought  into  disgrace,  if  their  turnkey 
is  not  in  the  way  with  the  key,  before  even  the  fire  brigade  come 
with  their  key.     I  believe  that  the  waterworks  company  were 
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1886        compelled  to  put  this  fire-plag  in  the  highway ;  at  all  events  it 
MooBE      is  obvious  to  my  mind  that  it  was  adopted  as  a  fire-plag^  because 
Lambeth     ^^  ^  proved  that  the  file  brigade  had  a  key  of  it 
^^l!J^^     I^  *tis  ease  the  water  snpply  is  not  in  the  hands  of  the  road 

authority ;  the  waterworks  company  and  the  road  authority  are 

perfectly  distinct ;  therefore  the  question  is  whether  the  water- 
works company  are  to  be  made  liable  for  this  accident.  It  was 
argued  that  they  must  be  liable.  Then  it  was  asked,  ^'  But  how 
are  they  to  prevent  this  mischief?  If  the  road  is  worn  down,  are 
they  to  mend  the  road  7"  It  was  answered :  **  No,  they  cannot 
mend  the  road."  Then  what  are  they  to  do  ?  Why,  they  must 
cut  down  the  fire-plug ;  as  the  road  wears  down,  they  must  keep 
cutting  down  the  fire-plug.  That  seems  to  be  a  curious  liability 
to  put  upon  the  waterworks  company.  One  would  think  that 
the  Act  of  Parliament  which  obliges  them  or  authorizes  them  to 
put  this  plug  in  the  road,  if  it  meant  to  impose  upon  them  such 
a  liability  as  that,  would  have  said  so  in  direct  terms ;  but  the 
Act  of  Parliament  only  says  that  they  are  to  keep  the  plug  in 
repair.  Something  was  argued  about  whose  property  the  plug 
became.  I  think  that  is  immaterial.  The  Act  of  Parliament 
allows  the  waterworks  company  to  put  it  in  the  highway,  and  says 
that  they  are  to  keep  it  in  repair.  It  was  in  perfect  repair,  but 
it  was  the  road  which  had  been  worn  down. 

Now  it  is  said  that  if  the  fire-plug  had  not  been  in  the  high- 
way, the  wearing  down  of  the  roadway  was  not  sufficient  to  make 
the  roiad  so  out  of  repair,  as  to  render  the  authority  having  the 
care  of  it  indictable.  That  is  true.  Then  we  must  see  what  the 
liabilities  of  these  two  parties  are.  Now  if  the  fire-plug  had  been 
put  down  by  authority  before  the  road  was  dedicated  to  tiie 
public  and  adopted  by  them,  then,  as  is  clear  from  the  decision 
in  Fhher  v.  Prowse  (1),  the  road  authority  and  the  surveyor  must 
keep  the  road  in  repair  with  regard  to  that  plug,  and  if  they 
allow  the  road  to  come  into  such  a  condition  that  the  road^ 
having  regard  to  the  plug,  is  not  safe,  then  they  may  be  indioled. 
They  must  keep  the  road  in  repair  having  regard  to  it  U  that 
is  the  law  when  the  plug  is  put  down  before  the  toad  is  dedicated^ 
what  is  the  condition  of  things  when  it  is  put  theM  after  the  laad 

(1)  2  B.  &  S.  770. 
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exifitSy  but  is  put  there  by  authority  of  Parliament  and  not  merely       1886 
by  contract,  not  merely  by  leave  ?  and  further,  what  is  to  be  the      Moobb 
condition  of  things  if  a  company  is  compelled  to  put  it  down  by     laioitb 
Act  of  Parliament  ?    It  seems  to  me  that  the  proper  result  under  ^q^'^^^ 
those  circumstances  is,  that  the  road  authority  must  take  notice  of       —     ^ 
the  Act  of  Farbament,  and  that  they  must  keep  the  road  fit  for 
the  public  to  pass  along  it,  having  regard  to  that  which  is  in  the 
road  by  virtue  and  authority  of  Parliament,  just  the  same  as  if  it 
had  been  there  before  the  road  was  made,  so  that  the  road  was 
dedicated  subject  to  it.    The  Act  of  Parliament  has  sidd  that 
the  plug  may  be  in  the  road,  and  the  authorities  must  keep  the 
road  having  regard  to  that  which  may  or  must  be  th^re  by 
authority  of  the  Act  of  Parliament.    If  that  be  true,  the  water- 
works company  have  done  all  that  the  statute  obliged  them  to 
do,  and  their  whole  obligation  was  imposed  by  statute,  and  no 
express  liability  was  laid  upon  them  in  the  statute  ;  on  the  con- 
tmry,  a  minor  liability  was  laid  upon  them,  and  nothing  is  to  be 
implied  £com  the  Act  of  Parliament  under  these  circumstances. 

If  either  party  was  in  the  wrong,  it  seems  to  me  to  have  been 
the  road  authority.  I  think  that  no  action  will  lie  by  this  plain- 
tiff against  the  road  authority ;  but  it  does  not  follow  that  because 
no  action  will  lie  against  the  road  authority,  therefore  •  he  can 
maintain  an  action  against  .the  defendants  who  have  done  no 
wrong.  I  think  that  he  cannot  maintain  an  action  against  the 
waterworks  company  under  these  circumstances. 

It  has  been  said  that  if  we  come  to  this  conclusion^  we  must 
overrule  Kent  v.  Wortinng  Local  Board.  (I)  I  do  not  thiz^ 
it  necessary  to  say  that  we  must  overrule  Kent  v.  Worthing  Local 
Board.  (1)  In  that  case  the  water  supply  was  in  the  haiids  of  the 
the  defendants,  and  they  were  also  the  local  auth<Nrity  for  keying 
the  road :  they  weie  the  authority  for  both.  It  is  true  that  in 
that  case  the  valve-<x)vet  was  not  out  of  order,  and  in  that  respect 
it  was  like  this  case  ;  it  was  only  the  road  which  was  out  of  order 
with  regard  to  the  valve-cover.  If  the  case  cannot  be  upheld 
upon  the  ground  that  the  one  authority  was  master  of  both  situa- 
tions, I  respectfully  differ  from  it,  and  think  that  it  was  wrongly 
decided.    It  may  be  that  it  can  be  upheld  on  that  ground.    My 

(1)  10  Q.  B.  D.  118. 
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1836  Brother  Lindley  has  pointed  out  to  me  a  case  extremely  like 
MooBB  X^^  V.  Worthing  Local  Board  (1) ;  it  is  Blachmore  v.  Veiltry  of 
Lambkth  ^^  ^^^  ^^  Town.  (2)  In  that  case  a  water-meter,  which  was 
Watbbworkb  the  property  of  a  water  company,  and  used  for  measuring  the 
—  water  supplied  by  the  company  to  the  defendants,  the  vestry 
'  '  of  a  parish,  for  watering  the  streets,  was  placed  by  the  defend- 
ants in  a  box  of  theirs  sunk  in  the  footway  of  one  of  the 
streets  and  covered  with  an  iron  flap.  The  defendants,  as  sach 
vestry,  were  by  s.  96  of  the  Metropolis  Management  Act,  1855, 
the  surveyors  of  highways,  and  by  s.  116,  authorized  to  cause  the 
streets  in  their  parish  to  be  watered.  Therefore,  so  £etr  as  the 
watering  and  the  keeping  of  the  road  in  order  were  concerned, 
there  was  but  one  authority.  But  then  in  that  case  the  cover  of 
the  water  meter  had  worn  away  until  it  was  quite  smooth,  and  so 
had  become  slippery.  Therefore,  something  had  happened  there 
to  the  water  meter ;  it  was  not  in  its  original  condition,  but  it 
had  been  allowed  to  be  worn  smooth.  In  that  case  the  defend- 
ants were  held  liable,  they  having  the  control  of  both  the  road- 
way and  the  water  supply.  It  is  obvious  to  my  mind  that  that 
case  would  not  of  itself  necessarily  support  KerU  v.  Worthing 
Local  Board  (1),  because  in  Kent  v.  Worthing  Local  Board  (1) 
there  was  nothing  the  matter  with  the  valve-cover,  whereas  in 
this  case  of  Blaekmore  v.  Vestry  of  Mile  End  Old  Town  (2)  the 
cover  of  the  water  meter  was  out  of  order :  it  had  been  worn 
smooth  so  as  to  become  slippery.  I  do  not  think  it  absolutely 
necessary  for  us  to  say  that  we  disagree  with  Kent  v.  Worthing 
Local  Board.  (1)  It  may  possibly  at  some  future  time  be  upheld 
on  the  ground  of  the  double  authority.  If  it  cannot  be  upheld 
on  that  ground,  I  think  it  was  wrongly  decided.  I  do  not  say 
that  that  is  the  ground  on  which  it  was  decided,  but  I  say 
that  unless  it  can  be  upheld  as  a  decision  on  that  ground,  I 
respectfully  think  that  it  was  wrong,  and  I  am  not  prepared  to 
follow  it 

In  this  case  I  think  the  waterworks  company  are  not  liable. 

Lindley,  L.  J.    I  am  of  the  same  opinion,  and  I  will  consider 
the  case  first  of  all  upon  the  Acts  of  Parliament^  and,  secondly, 

(1)  10  Q.  B.  D.  118.  (2)  9  Q.  B.  D.  45L 
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with  regard  to  the  authorities  relied  on  by  [the  plaintiff,  upon        1886 
which  Day,  J.,  decided  in  his  favour.  Moobe 

Now  we  cannot  ascertain  very  accurately  the  history  of  this     i,J^i^^ 
fire-plug ;  but  having  regard  to  the  Act  of  the  company  passed  in  W^erwobks 

1834,  and  the  evidence  of  one  of  the  witnesses,  I  should  infer,  if        

it  is  open  to  me  to  do  so,  that  this  plug,  or  at  least  the  predecessor 
of  this  plug,  was  put  down  in  this  spot  under  the  provisions 
of  the  Act  of  1834.  If  I  am  right  in  that  respect,  it  was  the 
statutory  duty  of  this  company  to  put  down  a  fire-plug  some- 
where about  this  spot ;  in  other  words,  this  fire-plug  would  have 
been  put  there  in  pursuance  of  the  statutory  duty.  If  it  was  not 
put  down  under  that  authority,  it  would  be  put  down  under  s.  38 
of  the  Waterworks  Clauses  Act.  1847  (10  &  11  Vict  c.  17),  or 
under  the  Metropolitan  Fire  Brigade  Act,  1865  (28  &  29  Vict. 
c  90),  s.  32.  Be  that  as  it  may,  it  was  considered  at  all  events 
that  the  old  plug  was  lawfully  in  the  highway  and  had  been 
there  for  many  years.  In  1880,  or  thereabouts,  the  old  plug  was 
removed  and  the  new  plug  was  put  in  its  place. 

We  were  invited  by  the  counsel  for  the  plaintiff  to  say  that 
the  evidence  authorized  the  inference  that  this  plug  was  not 
properly  fixed  at  the  time  when  it  was  put  down,  that  is  to  say, 
that  no  reasonable  allowance  was  made  for  that  which  would 
obviously  take  place,  namely,  a  certain  amount  of  wear  and  tear 
in  the  asphalte.  If  that  had  been  made  out,  the  plaintiff's  case 
would  have  been  very  different  to  what  it  is ;  but  I  cannot,  from 
the  evidence,  arrive  at  that  conclusion.  On  the  contrary,  the 
evidence  appears  to  me  to  establish  beyond  doubt  that  this  plug, 
when  put  down  in  this  road  of  asphalte,  was  put  down  in  every 
sense  properly.  There  was  some  inspection  on  the  part  of  the 
road  surveyor.  The  plug  itself  was  a  trifle  below  the  dead  level 
of  the  road ;  some  allowance  was  made  and,  so  far  as  we  can  see, 
a  reasonable  allowance  was  made,  to  provide  against  all  unfore- 
Been  circumstances,  and  I  do  not  think  from  the  evidence  that 
the  contention,  that  there  was  negligence  in  putting  in  the 
plug,  can  be  supported.  Now,  it  is  admitted  on  all  hands  that 
unless  that  contention  can  be  sustained,  no  fault  can  be  found 
with  the  plug ;  the  plug  itself  was  not  out  of  repair,  and  there 
was  nothing  the  matter  with  it.    It  had  not  grown ;  it  had  not 
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l^^       changed  in  any  way.    The  history  of  the  matter  is  that  the 
MooBE      asphalte  road  was  worn  away,  and  the  result  was  that  the  fire  plug 
Laiqxtb    ^^^^>^  ^P  three-eighths  of  an  inch  above  the  level  of  the  pave- 
^^jj^^^ment.     The  plaintiff  unfortunately  feU  over  it  and  was  very 
^j^^^^j^j    seriously  injured.    When  we  look  at  the  duty  cast  on  the  water- 
works company  by  the  Acts  of  Parliament  which  related  to 
them,  andf  more  particularly,  by  the  Waterworks  Clauses  Act, 
1847,  we  cannot  find  anything  more  extensive  than  the  obli- 
gation, which  is  cast  upon  them  by  the  39th  section,  to  "  renew 
and  keep  in  effective  order  every  such  fire-plug.*'    Then  there 
are  provisions  about  keys  which  I  need  not  notice.    Nothing  in 
the  Act  expressly  or  by  necessary  implication  either  compels  the 
company  to  repair  the  road,  or  authorisses  them  to  repair  the 
road,  and  X  cannot  find  that  they  have  committed  any  breach  of 
any  statutory  obligation.    Their  statutory  right  and  their  statu- 
tory obligation  axe  satisfied  by  putting  down  this  plug  and  keep- 
ing it  in  repair,  and  doing  what  the  statute  requires  as  regards 
the  keys  and  other  matters.   Then  it  is  said  that  at  common  law, 
if  anyone  maintains  something  in  a  highway,  he  must  take  care 
that  it  is  not  a  nuisance,  and  does  not  obstruct  the  traffic    I 
think  that>  as  a  universal  proposition,  that  is  not  true,  as  is 
shewn  by  those  cases  where  high  roads  have  been  dedicated 
subject  to  obstruction ;  and  I  am  not  able  to  find  any  auihoDty 
which  goes  the  length  of  deciding  that  a  person  who  is  autho- 
rized or  compelled  by  Act  of  Parliament  to  put  a  thing  in  the 
highway,  is  bound  to  do  more  than  the  statute  requires  him  to  do. 
Suppose,  lor  example,  the  pipes  of  this  waterworks  oompany  to 
be  somewhat  below  the  level  of  the  surface,  and  a  storm  to  carry 
the  whole  of  the  surface  away,  so  as  to  leave  their  pipes  un- 
covered and  projecting :  I  take  it  that  the  company  could  not 
be  indicted  for  a  nuisance  for  having  the  pipes  so  exposed, 
although  the  pipes  might  be  an  obstruction  to.  the  traffic.    It 
appears  to  me,,  however,  ^Murt  from  authority,  that  the  plaintiff 
has  no^  shewn,  that  these  defendants  have  either  by  a  matter  of 
iOommiBsion  or  omission  neglected  any  duty  which  is  cast  upon 
them  by  law. 

Iheniit  has  been  argued  that  there  are  caaes  which  shew  that 
ihe  company  are  liable,  and  in  particular  there  is  the  case  of 
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Kent  V.  Worthing  Local  Board.  (1)    Now  that  case,  nnqnestioii-       1886 
ably,  in  some  respects  was  extremely  like  this.   In  the  first  place,      moore 
I  will  observe  there  that  the  decision  of  the  Court  proceeded     i^j^^j^ 
upon  a  decision  in  the  Privy  Council  in  Borough  of  Bathurst  v.  Watbbwobks 

Maephencm  (2),  which,  I  do  not  think  myself,  warranted  the        

inference  which  the  Court  drew  from  it.  In  Borough  of  Bathurst  ^  *^* 
V.  Maepherson  (2)  the  defendants  were  held  liable  for  a  drain 
which  was  out  of  repair,  and  which  it  was  their  duty  to  keep  in 
repair,  and  which  led  to  the  accident  in  the  highway.  Of  course 
if  the  drain  was  out  of  repair,  and  by  reason  of  that  there  was  a 
hole  into  which  someone  fell,  there  could  be  no  defence  to  the 
action.  But  here  we  are  assuming  that  there  was  nothing  the 
matter  with  the  plug,  except  the  fact  that  it  projected  above  the 
level  of  the  road.  There  are  some  other  cases  which  would  enable 
the  plaintiff  to  maintain  this  action  if  this  plug  had  been  unfit 
for  its  position,  the  road  being  in  the  state  in  which  it  ought  to 
have  been.  For  example,  in  the  case  referred  to  by  the  Master 
of  the  BoUb,  Blackmare  v.  Vestry  of  Mile  End  Old  Tou^  (3),  the 
same  authority  had  control  over  the  road  and  over  the  flap  which 
protected  the  water  meter,  the  flap  itself  having  become  worn 
away  so  as  to  become  slippery.  There  it  was  held  that  an  action 
would  lie  against  the  defendants  upon  the  ground  thitt  they  were 
maintaining  in  the  highway  that  which  of  itself:  was  dangerous, 
the  rest  of  the  highway  being  in  the  condititm  in  which  it  ought 
to  have  been.  I  do  not  feel  myself  pressed  in  any.  way  by  that 
authority.  But  in  Kent  v..  fVorthing  Local  Board  (1);  lliere  is 
certainly  a  difficulty,  because  the  valve-cover  was  in  repair>  but 
projected  a  little  above  the  road.  The  distinction — ^and  it  appears 
to  me,  I  confess,  to  be  a  distinction  which  is  well  worth  consider- 
ing— is  this,  that  in  the  case  of  Kent  v.  Worthing  Local  Board  (1) 
the  same  authority  had  control  over  the  highway  and  over  the 
valve-cover ;  and  although  the  decision  did  not  proceed  upon 
this  ground,  the  importance  of  it  appears  to  me  to  arise  in  this 
^  way :  we.all  know  that  a  parish  and  a  surveyor  could  not  be  sued 
at  law  for  an  accident  arising  from  m^»  non-r^pair^  and  that 
doctrine^  so  far  as.  the  parish  is  concerned,  rested  upon  theground 
thai  there  was  ko  one  to  sua    The  parish  migljLt.be  indicted, 

(1)  10  Q.  B.  D.  118.  (2)  4  App.  Cas.  256. 

(3)  9  Q.  B.  D.  461. 
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isse        but  was  not  liable  to  an  action.    CHhson  y.  Mayor  ofPreBion  (1) 

Moore      decided  that  that  common  law  doctrine  applied,  even  although 

Lambetii    *^®  '^*^  authority  was  incorporated,  and  therefore  was  capable  of 

Watebworks  being  sued  in  an  action  at  law.    It  was  held  there  that,  upon  the 

'    construction  of  the  Public  Health  Acts,  the  local  board,  although 

*°  ^'  '  it  was  capable  of  being  sued,  was  no  more  liable  for  accidents  of 
this  kind  than  the  parish  or  the  surveyor.  It  may  be  that  the 
principle  of  that  case  does  not  apply  to  the  road  authority  where 
they  have  a  control,  not  only  over  the  road,  but  over  the  thing 
which  creates  a  nuisance :  in  other  words,  it  may  be  that  Gibson 
V.  Mayor  ofPreslon  (1)  is  somewhat  anomalous,  and  that  it  is  not 
to  be  extended  to  cases  which  are  not  exactly  like  it.  If  Keni 
V.  Worthing  Local  Board  (2)  is  not  to  be  distinguished  firom  this 
case  upon  that  ground,  then  in  my  opinion  it  is  erroneous.  But 
I  am  not  prepared  to  say  that  it  cannot  be  so  distinguished,  and 
I  am  not  prepared  therefore  now  to  overrule  it.  It  appears  to 
me  that  when  we  look  into  the  authorities  we  find  none  of  them 
touching  this,  and  that  to  decide  in  favour  of  the  plaintiff  would 
be  to  make  the  water  company  liable  for  a  breach  of  duty  by 
other  persons.  I  am  aware  that  this  will  be  rather  a  hard  decision 
on  the  plaintiff,  for  if  Gibson  v.  Mayor  of  Preston  (1)  was  right 
— and  I  do  not  say  that  it  was  wrong — then  the  plaintiff  cannot 
sue  the  road  authority ;  but  it  does  not  follow  that  because  the 
road  authority — who,  in  my  opinion,  are  in  the  wrong — cannot 
be  sued,  therefore  the  waterworks  company,  who  have  done  no 
wrong,  are  to  be  held  liable.  I  think,  therefore,  that  the  judg- 
ment ought  to  be  for  the  defendants,  with  costs  here  and  below. 

Lopes,  L.J.  This  case  raises  a  difScult  and  an  important 
question.  The  fetcts  of  the  case,  I  think  I  am  justified  in  saying, 
are  pretty  well  admitted. 

The  fire-plug,  beyond  all  question,  had  been  lawfully  placed 
where  it  was;  it  was  proper  in  itself;  it  was  properly  fixed;  at 
the  time  of  the  accident^it  was  in  proper  order.  With  regard  to 
the  asphalte  path,  that,  too,  was  in  perfect  order ;  only  its  level 
had  been  reduced  by  ordinary  wear  and  tear,  so  that  the  effect 
was  that  the  plug  was  three-eighths  of  an  inch  higher  than  the 
level  of  the  path.    Therefore  nothing  was  wrong  either  with  the 

(1)  Law  Rep.  5  Q.  B.  218.  (2)  10  Q.  B.  D.  118. 
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fire-plug  or  with  the  path.    The  plaintiff,  howeyer,  when  walking        1886 
along  the  path,  fell  over  the  plug  and  was  seriously  injured,      moo^o 
and  has  brought  this  action,  and  obtained  damages  against  the     j^^^^  ^ 
defendants.  Watebwobks 

Company 

It  has  been  argued  that  under  these  circumstances  the  defend-       

ants,  the  waterworks  company,  are  liable  to  the  plaintiffl     I       p**^''- 

take  it  that  the  defendants  cannot  be  made  liable,  unless  they 

have  been  guilty  of  some  breach  of  duty.    I  am  at  a  loss  to  see 

any  breach  of  duty  of  which  they  have  been  guilty :  so  far  as  the 

statute  is  concerned,  clearly  there  is  no  breach  of  duty.    The 

39th  section  of  the  Waterworks  Clauses  Act,  1847,  provides  that 

they  are  to  renew  and  keep  the  plug  in  effective  order.  It  cannot 

be  said  here  that  this  fire-plug  was  not  in  effective  order,  because, 

as  I  have  already  said,  there  was  nothing  the  matter  with  it. 

Then  at  common  law  can  it  be  said,  that  there  was  any  obliga- 
tion upon  them  to  keep  this  plug,  so  as  to  accommodate  it  to  the 
varying  level  of  the  path  ?  I  know  of  no  authority  for  that  con- 
tention except  the  case  of  Kent  v.  Worthing  Local  Board  (1),  with 
which  I  will  deal  presently. 

It  may  be  that  the  plaintiff  has  suffered  a  wrong  for  which 
there  is  no  remedy ;  but  still,  the  plaintiff,  in  order  to  maintain 
the  judgment  in  his  favour,  must  make  out  that  the  defendants 
have  committed  an  actionable  wrong.  I  can  see  no  actionable 
wrong  that  they  have  committed. 

Now,  whether  the  road  authority  could  be  made  liable  if  an 
action  had  been  brought  against  them,  it  is  not  necessary  for  me 
to  express  any  opinion ;  but,  speaking  for  myself,  I  should  be  in- 
clined to  think,  on  the  authority  of  Otbson  v.  Mayor  of  Preston  (2), 
that  they  could  not  have  been  made  liable.  That  case  was  decided 
some  time  ago,  and  has  been  consistently  acted  upon  ever  since. 

The  judgment  of  the  Court  below  proceeded  upon  the  autho- 
rity of  Kent  V.  Worthing  Local  Board.  (1)  That  was  the  authority 
which  was  relied  upon.  The  facts  in  that  case,  as  they  appear 
to  me,  are  similar  to  these.  The  iron  cover  of  a  valve  connected 
with  a  water  main  was  properly  fixed  in  a  highway  by  the 
defendants,  but,  in  consequence  of  the  ordinary  wearing  away 
of  the  highway,  the  valve  cover  projected  an  inch  above  it. 
The  plaintiff's  horse,  using  the  highway,  stumbled  over  the 
(1)  10  Q.  B.  D.  118.  (2)  Law  Rep.  5  Q.  B.  218. 
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1886        valve  cover  and  was  hurt    In  an  action  against  the  defendaats, 

MooBB      who  were  both  the  water  authority  and  the  highway  authority, 

Laiobbth    ^0^  ^^^  injury  to  the  horse,  it  was  held  that  it  was  the  duty  of 

^^Co^a!^^^  the  defendants  to  make  such  arrangements  that  works  under 

their  care  should  not  become  a  nuisance  to  thehiirhway.aiid  that 

the  plaintiff  was  entitled  to  recover.  The  facts,  therefore,  were 
nearly  similar  to  these  now  before  us,  and  I  am  unable  to  dis- 
tinguish that  case  from  this,  unless  there  is  anything  in  the  fact 
that  the  water  authority  and  the  highway  authority  were  the 
same  body :  in  the  present  case  the  water  authority  are  the  only 
defendants,  and  are  sued  alone.  I  do  not  think  myself  there  is 
anything  in  that  distinction,  and,  not  thinking  that  there  is  any- 
thing in  that  distinction,  I  feel  a  difficulty  in  following  that  case. 
In  point  of  fact  I  cannot  see  how  this  Court  can  avoid  over- 
ruling it ;  because  it  is  to  be  observed  that  the  decision  did  not 
proceed  at  all  upon  the  fact,  that  the  water  authority  and  the 
highway  authority  were  the  same  persons.  The  words  of  Stephen,  J., 
who  delivered  the  judgment  of  himself  and  Field,  J.,  are  these  (1) : 
'*  In  the  words  of  the  judgment  in  BcUhurst  v.  Maqahereon  (2),  the 
duty  was  cast  upon  them  of  keeping  the  artificial  work  which 
they  had  created  in  such  a  state  as  to  prevent  its  causing  a  danger 
to  passengers  on  the  highway,  which,  but  for  such  artificial  con- 
struction, would  not  have  existed."  Now,  if  that  is  correct^  every 
word  of  it  applies  here.  I  cannot  adopt  it.  The  Court  seems  to 
have  proceeded  upon  the  authority  of  two  cases.  White  v.  HinHey 
Local  Board  (3)  and  Borough  of  Bathwrst  v.  Ma^ypherson.  (2)  It 
seems  to  me  that  those  cases  were  not  authorities  for  the  con- 
clusion at  which  the  Queen's  Bench  Division  arrived,  because,  in 
the  case  of  White  v.  Eindley  (3),  the  accident  was  caused  by  a 
defective  grid,  which  was  used  partly  to  stop  the  hole  which  other- 
wise would  have  been  left  in  the  road  ;  the  grid  stood  very  much 
in  the  position  of  the  fire-plug  in  this  case,  which,  it  is  admitted, 
was  in  a  perfect  state.  Again,  in  Borough  of  BcUhurst  v.  JfoepAer- 
son  (2),  the  accident  was  caused  by  the  defective  state  of  a  barrel 
drain,  which  was  in  such  a  state  that  the  adjacent  soil  of  the  road 
washed  into  it  and  made  a  hole.  The  drain  itself,  therefore,  the 
property  of  the  defendants,  was  in  a  defective  state.  The  drain 
there  stood  in  the  same  position  as  the  fire-plug  here,  which 
(1)  10  Q.  B.  D.  123.        (2)  4  App.  Cas.  256.       (3)  Law  Rep.  10  Q.  B.  219. 
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admittedly  had  nothing  wrong  with  it    I,  myself,  cannot  see       1886 
anything  in  the  distinction  which  has  been  suggested  between      moobb 
this  case  and  Kent  y.  Worthing  Local  Board  (1) ;  and,  so  £u  as  I     XiAianrB 
am  concerned,  if  our  decision  is  right  now,  I  think  that  that  case  Watbbwobm 
must  be  oTerruled,  and  ought  to  be  overruled. 

JvdgmentfoT  the  defendants. 

Solicitors  for  plaintiff:  Onmdy,  Izod^  &  Orundff. 
Solicitors  for  defendants :  Hicklin,  WcuihingUm^  &  Pamnore. 

J,  £!•  H. 


[IN  THE  COURT  OF  APPEAL.]  _^."?1^ 

THE  EAST  LONDON  WATERWORKS  COMPANY  v.  THE  VESTRY  OF 
ST.  MATTHEW,  BETHNAL  GREEN. 

Watervvorks — Water  Company^  Power  of,  to  do  Works  in  a  Street — Waiervjorks 
CUiuses  Act,  1847  (10  &  11  Vict  c.  17),  88,  28,  32— Metropolis  Water  Act, 
1862  (15  A  16  Vict.  e.  84),  «.  2^^Metropoli8  Water  Act,  1871  (34  (fc  35 
Via.  c  118),  $8. 17,  24. 

The  28th  section  of  the  Waterworks  Clauses  Act,  1847,  provides  that  the 
undertakers  may  open  and  hreak  up  the  soil  and  pavement  of  streets  within 
their  district  and  lay  down  and  place  pipes,  conduits,  service  pipes,  and  other 
works  and  engines,  and  do  all  other  acts  which  they  shall  from  time  to  time 
deem  necessary  for  supplying  water  to  the  inhabitants  of  the  district.  The 
32nd  section  of  the  same  Act  provides  that,  when  the  undertakers  open  or  break 
up  the  road  or  pavement  of  any  street  they  shall,  with  all  convenient  speed, 
complete  the  work  for  which  the  same  shall  be  broken  up  and  fill  in  the  ground 
and  reinstate  and  make  good  the  road  or  pavement  so  opened  or  broken  up. 

Bdd^  that  the  power  given  by  the  28th  section  includes  any  wwks  which 
the  undertakers  may  deem  necessary  for  the  purpose  of  regulating  the  supply  of 
water,  and  is  not  confined  to  the  laying  down  of  apparatus  underground,  but 
enables  the  undertakers  to  place  such  works  on  the  surface  of  the  street  as  may 
not  be  inconsistent  with  the  substantial  reinstatement  of  the  road  or  pavement 
in  its  previous  condition  or  create  a  nuisance;  and  therefore  that  a  water 
company  was  authorized  by  the  section  to  place  in  the  pavement  of  a  street 
covers  or  guard  boxes  to  protect  stop-valves  placed  for  the  purpose  of  regulating 
the  supply  of  water  in  the  communication  pipes,  by  which  water  was  supplied 
to  premises  in  the  street,  such  covers  or  guard  boxes  not  creating  a  nuisance 
or  being  inconsistent  with  the  substantial  reinstatement  of  the  pavement. 

Appeal  from  the  judgment  of  the  Queen's  Bench  Division 
(Mathew  and  A.  L.  Smith,  J  J.),  upon  a  special  case,  the  facts  of 
which  were  in  substance  as  follows : — 

The  plaintiffs  claimed  damages  for  the  removal  by  the  defen- 
(1)  10  Q.  B.  D.  118. 
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1886        dants  of  certain  covers  or  guard  boxes  protecting  the  plaintiffs* 

East  London  stop  valves  in  the  Bethnal  Green  Boad  and  elsewhere  in  the 

^0^^  defendants'  parish,  and  also  an  injunction  to  restrain  the  defen- 

V-  dants  from  interfering  with  such  covers  or  guard  boxes  in  fntare. 

St.  Matthew,     By  the  plaintiffs*  special  ActSy  which  incorporated  the  provisions 

^a^^    of  the  Waterworks  Clauses  Act,  1847  (10  &  11  Vict.  c.  17),  ss.  2*- 

34,  with  respect  to  the  breaking  up  of  streets,  the  plaintifi  were 

empowered  to  supply  water  in  a  district  which  included  the 

parish  of  St.  Matthew,  Bethnal  Green. 

By  the  28th  section  of  the  Waterworks  Clauses  Act,  1847 
(10  &  11  Vict.  c.  17),  it  is  provided  that  the  undertakers,  under 
such  superintendence  as  thereinafter  specified,  may  open  and 
break  up  the  soil  and  pavement  of  the  several  streets  and  bridges 
within  the  limits  of  the  special  Act  .  .  .  and  lay  down  and  place 
within  the  same  limits  pipes,  conduits,  service  pipes,  and  other 
works  and  engines  .  .  .  and  do  all  other  acts  which  the  under- 
takers shall  from  time  to  time  deem  necessary  for  supplying 
water  to  the  inhabitants  of  the  district,  &c.  By  the  32nd  section 
of  the  same  Act  it  is  provided  that  whenever  the  undertakers 
open  or  break  up  the  road  or  pavement  of  any  street  they  shall 
with  all  convenient  speed  complete  the  work  for  which  the  same 
shall  be  broken  up  and  fill  in  the  ground  and  reinstate  and  make 
good  the  road  or  pavement. 

By  the  Metropolis  Water  Act,  1852  (15  &  16  Vict  c  84), 
s.  26,  it  is  enacted  as  follows :  *'  It  shall  be  lawful  for  any  com- 
pany from  time  to  time  with  the  approval  of  the  Board  of  Trade 
to  make  such  regulations  as  shall  be  necessary  or  expedient  for 
the  purpose  of  preventing  the  waste  or  misuse  of  water,  and 
therein,  amongst  other  things,  to  prescribe  the  size,  nature,  and 
strength  of  the  pipes,  cocks,  cisterns,  and  other  apparatus  to  be 
used,  and  to  interdict  any  arrangements  and  the  use  of  any  pipes, 
cocks,  cisterns,  or  other  apparatus  which  may  tend  to  such  i?aste 
or  misuse  as  aforesaid.  By  the  Metropolis  Water  Act,  1871 
(34  &  35  Vict.  c.  113),  ss.  17,  24,  it  is  enacted  as  follows:— 
"  17.  Every  company  shall  within  six  months  after  the  passing  of 
this  Act  make  regulations  for  the  purposes  for  which  regulations 
may  be  made  under  the  authority  of  s.  26  of  the  Metropolis  Water 
Act,  1852,  and  the  provisions  of  that  section  shall  apply  also  to 
the  preventing  of  undue  consumption  or  contamination  of  water.** 
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"  24.  All  regulations  . . .  shall,  after  publication  in  manner  by  the       1886 
last  preceding  section  of  this  Act  directed,  be  binding  upon  and  bastLootwn 
be  observed  by  all  parties  and  shall  be  sufficient  warrant  for  "^ooot^ot" 
all  persons  acting  under  the  same,  and  a  company  shall  not  be         v- 
bound  under  any  agreement  to  supply  or  continue  to  supply  St.  Matthew, 
water  to  any  premises  unless  such  regulations  as  are  for  the  time      greek. 
being  in  force  are  duly  observed  in  respect  of  those  premises." 

Begulations  had  accordingly  been  made  by  the  plaintiffs,  and 
having  been  confirmed  by  the  Board  of  Trade  had  been  duly 
published  by  the  plaintiffs.  The  12th  of  such  regulations  pro- 
vided as  follows :  "  Every  communication  pipe  for  the  conveyance 
of  water  to  be  supplied  by  the  company  into  any  premises  shall 
have  at  or  near  its  point  of  entrance  into  such  premises,  and  if 
desired  by  the  consumer  within  such  premises,  a  sound  suitable 
stop  valve  of  the  screw-down  kind  with  an  area  of  waterway  not 
less  than  that  of  a  half-inch  pipe  and  not  greater  than  that  of  the 
communication  pipe,  the  size  of  the  valve  within  these  limits 
being  at  the  option  of  the  consumer.  If  placed  in  the  ground 
such  stop  valve  shall  be  protected  by  a  proper  cover  and  guard 
box." 

The  plaintiffs,  claiming  to  act  under  this  regulation,  placed 
stop  valves  in  the  communication  pipes  supplying  water  to 
certain  houses  in  the  Bethnal  Green  Boad,  and  placed  such  stop 
yalves  outside  the  houses  in  the  ground  at  or  near  the  point  of 
entrance  of  such  pipes,  not  within  the  premises  but  on  the  public 
footway.  For  the  purpose  of  protecting  the  said  stop  valves  and 
obtaining  convenient  access  to  them  and  of  detecting  waste  the 
plaintifiis  placed  in  the  pavement  above  the  said  stop  valves  and  on 
the  public  footway  certain  covers  and  guard  boxes  as  provided  by 
the  12th  regulation. 

The  defendants  had  the  control  or  management  of  the  Bethnal 
Green  Boad  withiu  the  meaning  of  the  Waterworks  Clauses  Act, 
1847,  s.  30,  and  were  the  vestry  under  the  Metropolis  Management 
Act,  1855,  ss.  96,  98,  109-114,  and  the  Metropolis  Management 
Amendment  Act,  1862,  s.  82. 

The  plaintiffs  after  completing  the  work  of  placing  the  covers 
and  guard  boxes  filled  in  the  ground  and  reinstated  and  made 
good  the  pavement  so  far  as  was  possible  during  the  continuance 
Vol.  XVn.  2  L  2 
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1886  of  the  covers  and  guard  boxes,  but  the  footway  was  not  com- 
EabtLoiidon  pletely  repaved  in  so  far  as  the  insertion  of  the  guard  boxes  was 
^CotSI^^  inconsistent  with  a  complete  repaying,  but  only  so  far  as  the 

«•  existence  of  the  covers  and  guard  boxes  made  it  inconsistent. 

St.Matthjew,      The  defendants,  claiming  to  act  as  the  street  authority  under 

^^!^^    the  Metropolis  Management  Acts,  removed  the  said  covers  and 

guard  boxes  in  order  to  make  the  footway  pavement  continuously 

of  the  same  material   and  construction  as  it  was  before  the 

operations  of  the  plaintiffs. 

The  question  for  the  Court  was  whether  the  plaintiffs  were 
entitled  to  maintain  the  action. 

The  Court  below  gave  judgment  for  the  plaintiffs,  against 
which  decision  the  defendants  appealed. 

Finlatfy  Q.C.f  and  Beven,  for  the  defendants,  contended  that  the 
power  given  by  the  28th  section  of  the  Waterworks  Clauses  Act, 
1847,  was  confined  to  underground  works,  such  as  the  laying  of 
pipes,  which  were  not  inconsistent  with  the  reinstatement  of  the 
road  and  pavement  required  by  the  82nd  section,  and  therefore 
did  not  authorize  the  placing  of  anything  on  the  surface  pre- 
venting the  replacing  of  the  pavement  exactly  as  before.  They 
also  contended  that  the  provisions  of  the  26th  section  of  the 
Metropolis  VTater  Act,  1852,  and  the  17th  and  24th  sections  of 
the  Metropolis  VTater  Act,  1871,  only  gave  power  to  the  company 
to  make  regulations  to  prevent  the  consumers  or  others  firom 
wasting  or  unduly  consuming  or  contaminating  the  water,  and 
that  regulations  made  thereunder  could  not  authorize  the  com- 
pany to  interfere  with  the  surface  of  the  street,  which  was  vested 
in  the  defendants,  by  placing  apparatus  in  the  pavements. 

[They  cited  Coverddle  v.  Charlton.  (1)] 

Sir  B.  E.  Webster,  Q.C.,  and  B.  8.  Wright,  for  the  plaintiffs, 
contended  that  the  regulations  made  under  the  provisions  of  the 
Metropolis  VTater  Acts,  1852  and  1871,  were  binding  not  only 
on  the  consumers  but  on  all  persons,  and  that  everything  neces* 
sary  for  the  purposes  of  such  regulations  was  to  be  deemed 
necessary  for  the  supply  of  water  within  the  meaning  of  the 
28th  section  of  the  Waterworks  Clauses  Act,  1847,  and  that  that 

(1)  4  Q.  B.  D.  104, 121. 
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section  therefore  authorized  the  placing  of  the  covers  or  guard       1886 
boxes  in  the  pavetaent  as  being  matters  which  the  undertakers  east  London 
deemed  necessary  for  the  supply  of  water.    They  also  contended  ^o^]^" 
that  it  was  sufficient  if  the  pavement  was  substantially  reinstated    _    «• 

'^  "^  VWTBY  OF 


after  the  execution  of  the  works.  BrJdATTHBw, 

[They 
Co.  (1)] 


[They  cited  Wandsworth  Board  of  Works  v.  United  Telephone     ^^^^^ 


LoBD  EsHEB,  M.B.  I  am  of  opinion  that  this  appeal  must  be 
dismissed.  A  supply  of  water  in  large  towns  has  been  considered 
by  the  legislature  necessary  for  the  public  good ;  and  formerly, 
when  the  water  supply  was  only  intermittent,  it  was  absolutely 
essential  that  the  water  companies  should  have  power  to  interfere 
with  the  surface  of  the  streets  from  time  to  time,  and  to  some 
extent  permanently.  For  where  there  was  a  higher  and  lower 
district  to  be  served,  it  was  necessary  to  turn  off  the  water  in  the 
lower  district  while  serving  the  higher,  and  therefore  it  was 
necessary  that  there  should  be  plug-holes  in  the  street  by  which 
the  water  could  be  turned  off  by  the  turncocks,  and  these  were 
very  numerous,  and  always  interfered  to  some  extent  with  the 
surfiEkce;  and  where  they  were  put  down  it  was  impossible  to 
reinstate  the  surface  exactly  as  it  was  before.  Lately  it  has  been 
thought  fit  that  there  should  be  provision  made  for  a  constant 
service  of  water.  Even  with  such  a  service  it'  seems  to  me  that 
it  might  be  necessary  that  such  means  should  exist  for  turning 
off  the  water  as  I  have  mentioned :  but  another  matter  arises  in 
connection  with  a  constant  supply,  and  that  is  the  liability  to 
waste  of  water.  That  seems  to  have  been  foreseen  and  provided 
for  by  the  legislature ;  and  by  the  Act  of  1852  provisions  are 
made  by  which  the  water  companies  are  enabled  from  time  to 
time  to  make  such  regulations  as  shall  be  necessary  or  expedient 
for  preventing  the  waste  or  misuse  of  water,  but,  to  obviate  the 
possibility  of  any  autocratic  and  arbitrary  use  of  this  power  by 
the  company,  such  regulations  must  be  sanctioned  by  the  Board 
of  Trade.  The  exercise  of  the  power  thus  given  was  optional ; 
but  in  1871,  by  the  Metropolis  Water  Act,  1871,  s.  17,  it  was 
made  compulsory,  and  the  power  was  extended  to  the  making  of 

(1)  13  Q.  B.  D.  904. 

2  L  2  2 


LordEBher.M.R. 
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1886        regulations  for  the  preyention  of  the  undue  consumption  or  con- 

East  Londoh  tamination  of  water.    I  cannot  but  think  that  the  power  so  given 

^C^PANY^  ^^  intended  to  include  a  power  to  provide  for  the  doing  of  all 

v>         works  and  things  necessary  for  making  the  regulations  against 
Vestry  op  t?  c^ 

St.Mattbew,  the  waste  or  misuse  of  water  and  other  matters  effective  in 

^gSw.''  practice.  The  24th  section  of  the  Act  of  1871  provides  that  all 
such  regulations  shall,  after  publication  in  the  manner  specified, 
be  binding  on  "  all  parties,"  by  which  words  are  meant,  I  think, 
not  only  the  consumers  of  the  water,  but  all  other  bodies  or 
persons  interested  in  the  matter,  such  as  the  street  authority  or 
those  who  are  charged  with  the  duty  of  putting  out  fires.  It 
farther  provides  that  the  regulations  shall  be  a  suf5cient  warrant 
for  all  persons  acting  under  the  same — ^a  provision  which  I  think 
applies  to  the  persons  actually  doing  any  work  or  thing  under 
the  same.  Even  if  these  provisions  had  stood  alone,  I  should 
have  been  inclined  to  think  they  might  have  been  held  to  give 
power  to  do  any  works  that  were  necessary  to  make  such  regula- 
tions effective ;  but  it  does  not  seem  to  me  necessary  to  decide 
that  point,  because  I  think  that  the  company  has  power  to  do 
such  works  under  another  provision,  viz.  the  28th  section  of  the 
Waterworks  Clauses  Act,  1847.  That  section  provides  that  the 
undertakers  may  open  and  break  up  the  soil  and  pavements  of 
the  several  streets,  <Src.,  within  the  limits  of  the  special  Act,  and 
lay  down  and  place  within  the  same  limits  pipes,  conduits,  service 
pipes,  and  other  works  and  engines,  and  do  all  other  acts  which 
they  shall  from  time  to  time  deem  necessary  for  supplying 
water,  &c.  I  think  the  expression,  '^necessary  for  supplying 
water,"  includes  such  matters  as  may  be  necessary  for  the  regu- 
lation of  the  supply  of  water.  For  the  purpose  of  the  regulations 
which  the  plaintiffs  have  made,  these  works  which  the  plaintifls 
have  done  are  necessary  in  order  to  regulate  the  supply  of  water, 
and  by  making  such  regulations  the  plaintiffs  have  shewn  that 
they  deem  them  necessary.  Therefore  it  seems  to  me  that  the 
28th  section  gave  them  power  to  do  these  works.  The  control 
which  the  Board  of  Trade  has  over  these  regulations  will  prevent 
any  exercise  of  the  powers  of  the  water  companies  in  these 
respects  in  a  manner  dangerous  or  detrimental  to  the  interests  of 
the  public  in  the  public  streets.  For  these  reasons  I  think  the 
judgment  of  the  Court  below  must  be  aflSrmed. 
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B0WEN9L.J.  I  am  of  the  same  opinion.  The  question  is  whether       1886 
the  company  in  doing  what  they  did  acted  within  their  powers.  East  London 
If  not,  it  is  not  disputed  that  the  vestry  was  the  proper  body  to  ^q^^^ 
interfere.    I  must  say  that  it  appears  to  me  that,  if  what  the    ,     ». 

Vbhtrt  of 
company  did  was  justifiable,  it  must  be  by  virtue  of  the  28th  St.  Matthew, 

section  of  the  Waterworks  Clauses  Act,  1847.  I  cannot  see  how  ^^!' 
any  regulations  the  company  have  power  to  make,  and  may  make, 
even  with  the  sanction  of  the  Board  of  Trade,  can  give  them  the 
power  to  do  these  works.  The  28th  section  in  terms  gives  power 
to  break  the  surface,  but  that  power  must  no  doubt  be  exercised 
so  as  not  to  create  a  nuisance  in  the  street,  because  by  the  82nd 
section  the  undertakers  are  to  reinstate  and  make  good  the  road 
or  pavement,  and  though,  as  it  appears  to  me,  the  word  "  rein- 
state "  must  be  construed  broadly  and  reasonably,  it  could  not  be 
said  that  the  road  or  pavement  was  reinstated  and  made  good,  if 
a  nuisance  was  left  therein.  It  is  not  alleged  that  the  works 
done  by  the  plaintiffs  did  constitute  a  nuisance.  But  then  it  is 
said  that,  though  the  company  may  under  s.  28  break  open  the 
surface,  the  meaning  is  that  they  may  only  do  so  for  the  purpose 
of  putting  down  pipes  or  other  works  below  the  surface,  but  that 
they  may  not  occupy  any  part  of  the  surf&ce  itself  with  their 
works.  That  question  seems  to  me  to  depend  on  whether  the 
defendants  are  right  in  their  contention  that  the  provision  with 
regard  to  reinstatement  of  the  surface  means  that  the  reinstate- 
ment must  be  made  so  that  every  inch  of  the  surface  is  left  as 
before.  I  do  not  think  that  is  a  reasonable  view.  I  think  the 
meaning  is  that  the  surface  must  be  substantially  reinstated  for 
the  purposes  of  a  road  or  pavement.  From  1847  down  to  the 
Act  of  1871  the  company  only  required  to  utilize  the  powers 
given  by  this  section  for  the  purpose  of  such  works  as  were  neces- 
sary for  an  intermittent  supply  of  water.  By  the  Metropolis 
Waterworks  Act,  1852,  while  the  supply  of  water  was  still  inter- 
mittent, a  power  was  given  enabling  regulations  to  be  made  by 
the  company  for  preventing  the  waste  or  misuse  of  water.  The 
26th  section  of  the  Act  which  gives  this  power  is  one  of  a  group 
of  sections  which  seem  to  be  directed  to  the  prevention  of  the 
misuse  of  water  by  the  consumer,  and  I  cannot  help  thinking 
that  the  primary  intention  was  that  the  regulations  to  be  made 
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1886        were  to  regulate  the  relations  between  the  company  and  the  con- 
EAffrLoKDON  snmer,  though  I  do  not  say  that  they  might  not  refer  to  the 
^Owff  JOT^*  conduct  of  outsiders  as  far  as  might  be  necessary  in  regard  to  the 
«.  regulation  of  such  relations,  e.g.,  if  it  were  necessary  to  put  a  stop 

St.Mattbsw,  valve  outside  the  premises  of  the  consumer  to  regulate  the  sup- 
Gbbev.  ply  of  water  to  him  there  might  be  a  regulation  to  prevent  any 
BOWOTL.J.  o^®  meddling  with  or  injuring  it.  Then,  when  we  come  to  the 
Act  of  1871,  a  constant  supply  is  provided  for,  and  for  the  pur- 
poses of  such  a  supply  new  works  and  matters  become  necessary 
within  the  meaning  of  s.  28  of  the  Act  of  1847,  which  were  not 
necessary  before ;  and  new  provisions  are  made  by  s.  17  for  the 
making  of  regulations,  which  render  it  compulsory  to  make  such 
regulations,  and  which  relate  to  the  undue  consumption  and  con- 
tamination of  water  as  well  as  the  matters  provided  for  by  s.  26 
of  the  Act  of  1847.  Still,  however,  it  seems  to  me,  though  it  is 
not  necessary  to  decide  the  point,  that  the  primary  scope  of  these 
regulations  as  before  is  intended  to  be  the  regulation  of  the  rela- 
tions between  the  consumer  and  the  company.  It  does  not  seem 
to  me  that,  if  the  only  authority,  upon  which  the  company  could 
rely  to  justify  the  execution  of  these  works,  was  derived  from 
these  regulations,  their  position  would  be  a  very  strong  one,  for  I 
cannot  see  how  the  right  of  entry  upon  the  surface  of  the  street 
to  do  these  works  can  be  the  subject  of  a  regulation  with  regard 
to  the  waste,  misuse,  undue  consumption,  or  contamination  of 
water.  It  seems  to  me  that  the  plaintiffs  must  go  back  for  their 
authority  to  s.  28  of  the  Waterworks  Clauses  Act,  1847.  I  think 
that  they  were  under  that  section  entitled  to  do  all  such  acts  as 
they  might  deem  necessary  for  the  supplying  of  water,  and  there- 
fore they  were  justified  in  doing  these  works. 

Fbt,  L.  J.  I  am  of  the  same  opinion.  The  most  material  of 
the  provisions  to  which  our  attention  has  been  called  is  the  28th 
section  of  the  Waterworks  Clauses  Act,  1847,  as  explained  and 
made  applicable  by  the  provisions  of  subsequent  Acts.  I  think 
the  words  ''which  the  undertakers  shall  deem  necessary  for 
supplying  water"  are  to  be  read  not  as  referring  only  to  what  is 
necessary  merely  for  the  actual  supply  of  the  water,  but  as  includ- 
ing any  matter  reasonably  necessary  in  connection  therewith,  as 
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for  instance  anything  necessary  for  the  prevention  of  the  waste  1886 
or  misuse  of  water.  Anything  that  is  necessary  to  the  successful  eastLondok 
conduct  of  the  undertaking  seems  to  me,  in  this  sense,  to  be  ^^^J^^ 
necessary  for  the  supply  of  water.  The  Act  of  1871  having  pro-  ^• 
vided  for  a  constant  supply  of  water,  I  think  that  the  company  St.Matthxw, 
may  do  under  the  28th  section  all  things  necessary  or  expedient  Gbj&kn. 
in  relation  to  such  constant  supply,  for  whatever  is  expedient  pryTiIj. 
the  company  may  reasonably  deem  necessary.  In  this  case  the 
regulation  they  have  made  shews  that  they  think  these  stop 
valves  necessary  for  the  purposes  of  the  constant  supply.  It  is 
argued  that  the  28th  section  relates  only  to  underground  works, 
and  that  the  subsequent  section  which  provides  for  reinstatement 
of  the  surface  shews  this  to  be  the  case.  I  do  not  agree  with 
that  view.  I  think  that  any  surface  work  which  would  be  incon- 
sistent with  the  reinstatement  of  the  surface  would  not  be  within 
the  authority  given ;  but  I  think  that  the  company  may  do  any 
surface  work  which  is  deemed  by  them  necessary  for  the  pur- 
poses of  the  water  supply,  and  which  is  not  inconsistent  with 
such  reinstatement.  I  cannot  see  that  the  works  done  by  the 
company  in  this  case  are  inconsistent  with  the  substantial  re- 
instatement of  the  surface.  There  may  no  doubt  be  a  slight 
di£ference  between  the  surface  as  reinstated  and  as  it  previously 
existed,  but  that  must  be  so  in  all  cases,  and  the  Act  does  not, 
as  it  seems  to  me,  require  that  the  surface  shall  be  reinstated 
exactly  as  it  was  before.  With  regard  to  the  Act  of  1852,  it 
seems  to  me  that,  when  it  comes  to  be  looked  at,  it  gives  power 
to  the  company  to  make  any  regulations  which  may  effect  the 
object  specified,  viz.,  the  prevention  of  the  waste  or  misuse  of 
water.  It  is  to  be  borne  in  mind,  I  think,  that  there  were  two 
classes  of  persons  who  might  be  guilty  of  causing  a  waste  of 
water,  the  first  class,  and  that  which  no  doubt  was  primarily 
aimed  at»  being  the  consumers,  the  second  being  street  authorities 
by  whose  arrangements  water  might  be  wasted.  I  am  not  there- 
fore prepared  to  say  that  the  regulations  contemplated  by  s.  26 
were  regulations  applicable  to  consumers  only.  I  am  disposed  to 
think  that  the  street  authority  whose  arrangements  might  affect 
the  company  was  also  contemplated.  When  we  come  to  the  Act 
of  1871,  we  find  that  by  the  24th  section  the  regulations  are  to  be 
binding  on  all  parties.     I  was  inclined  at  first  to  see  whether 
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1886        these  words  could  not  be  constraed  in  their  proper  sense,  viz.,  as 

East  London  meaning  parties  to  a  contract,  but  on  the  whole  I  think  they 

^OompIny^*  must  be  considered  as  equivalent  to  "all  persons."    In  any  case, 

,,    «•         however,  it  seems  to  me  that  the  28th  section  of  the  Act  of  1847 
Vbstby  op 
St.  Matthew,  gave  a  right  to  the  plaintiffs  to  do  what  they  did,  and,  therefore, 

Gbeen.      ^^®  judgment  of  the  Court  below  must  be  affirmed. 

Appeal  dismissed. 

Solicitors  for  plaintiffs :  Birckams. 

Solicitor  for  defendants :  Bdbert  Voss. 

E.  L. 


July  26.  BIANCHI  v.  OFFORD. 


Bia  of  SaU—BOU  of  Sale  Act  (1878)  Amendment  Act,  1882  (45  <£;  46  Vie*, 
c,  43),  88.  7,  9 — Form  in  Schedule,  Deviation  from — Covenant  necessary  for 
maintaining  the  Security, 

By  a  bill  of  sale  given  by  way  of  security  for  the  repayment  of  money,  the 
mortgagor  covenanted  to  repay  the  principal  sum  of  300/.,  with  interest  thereon 
at  the  rate  of  40  per  cent,  per  annum,  by  equal  quarterly  payments  of  180^. 
each,  on  certain  dates  specified,  imtil  the  whole  of  the  said  principal  money 
and  interest  was  repaid,  and  it  was  provided  that,  if  the  mortgagor  did  not  pay 
the  rent,  rates,  taxes  and  outgoings  of  the  premises  on  which  the  goods 
assigned  might  be  within  seven  days  after  the  same  respectively  became  pay- 
able, the  mortgagees  might,  if  they  thought  fit,  pay  such  rent,  rates,  taxes  and 
outgoings,  and  all  sums  of  money  so  paid  by  the  mortgagees,  with  interest 
thereon  at  the  same  rate  as  aforesaid,  should  bo  charged  on  the  goods  assigned, 
and  be  recoverable  in  the  same  manner  as  the  principal  moneys  and  interest 
secured  by  the  bill  of  sale : — 

Held,  that  such  bill  of  sale  was  void  as  not  being  in  accordance  with  the 
form  in  the  schedule  to  the  Bills  of  Sale  Act  (1878)  Amendment  Act,  1882. 

Intebpleadeb  issue  tried  before  Bowen,  L.  J.,  without  a  jury. 

The  plaintiff  in  the  issue  claimed  certain  goods,  which  had 
been  taken  in  execution,  as  assignee  of  a  bill  of  a  sale  given  by 
the  execution  debtor.  It  was  contended  for  the  defendant,  the 
execution  creditor,  that  the  bill  of  sale  was  void  as  not  being  in 
accordance  with  the  form  in  the  schedule  to  the  Bills  of  Sale 
Act  (1878)  Amendment  Act,  1882.  By  the  bill  of  sale,  which 
was  dated  the  13th  of  July,  1885,  the  mortgagor  in  consideration 
of  an  advance  of  300Z.  assigned  to  the  mortgagees  certain  house- 
hold furniture  by  way  of  security  for  the  payment  of  the 
principal  sum  and  interest  thereon  at  the  rate  of  40  per  cent. 
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per  anniun,  and  coyenanted  to  pay  the  principal  sum  together  1886 
with  the  interest  then  due  by  equal  quarterly  payments  of  1801.  bianohi 
each,  the  first  of  such  payments  to  be  made  on  the  following  qfpord. 
14th  day  of  October,  and  a  like  payment  on  the  second  Wednes- 
day in  every  succeeding  third  month,  until  the  whole  of  the  said 
principal  sum  and  the  interest  thereon  should  be  fully  paid. 
The  mortgagor  further  agreed  by  the  bill  of  sale  that  during  the 
continuance  of  the  security  he  would  pay  the  rent,  rates,  taxes, 
and  outgoings  of  the  premises  whereon  the  goods  assigned  might 
ba  within  seven  days  after  the  same  should  respectively  become 
payable,  and  would  immediately  on  the  expiration  of  such  seven 
days  produce  to  the  mortgagees,  upon  demand  being  made  in 
writing,  the  respective  receipts  for  such  rent,  rates,  taxes  and 
outgoings  respectively,  and  that,  if  the  mortgagor  should  neglect 
or  refuse  to  pay  the  said  rent,  rates,  taxes,  and  outgoings,  within 
the  said  seven  days,  or  on  the  expiration  thereof  to  produce  to 
the  mortgagees  as  aforesaid  the  respective  receipts  for  such  rent, 
rates,  taxes,  and  outgoings  respectively,  then  and  in  any  such 
case  it  should  be  lawful  for  the  mortgagees,  if  they  should  think 
fit,  to  pay  any  rent,  rates,  taxes,  and  outgoings  of  the  said 
premises,  which  might  then  be  due  and  owing,  and  that  all 
sums  of  money  so  paid  by  the  mortgagees,  together  with  interest 
thereon  after  the  rate  aforesaid,  computed  from  the  date  of  pay- 
ment up  to  the  actual  day  of  repayment,  should  be  charged  on 
the  goods  assigned,  and  should  be  recoverable  in  the  same  manner 
as  the  principal  moneys  and  interest  thereby  secured ;  and  it  was 
thereby  agreed  and  declared  that  the  goods  assigned  should  be 
liable  to  seizure  or  to  be  taken  possession  of  by  the  mortgagees 
for  any  of  the  causes  specified  in  s.  7  of  the  Bilb  of  Sale  Act 
(1878)  Amendment  Act,  1882,  and  that  they  should  not  be 
liable  to  seizure  or  to  be  taken  possession  of  by  the  mortgagees 
for  any  cause  other  than  those  specified  in  that  section. 

Herbert  Beed,  for  the  plaintiff. 

Paichetty  Q.C.y  and  C.  J.  Peile^  for  the  defendant. 

Cvr.  adv.  wdt. 

July  26.  BowEN,  L.J.    This  case  raises  a  question  as  to  the 
validity  of  a  bill  of  sale.    By  the  Bills  of  Sale  Act  (1878) 


Boweiif  L.  J. 
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1886  Amendment  Act,  1882,  s.  7,  seizure  of  the  goods  included  in  a 
BiANom  bill  of  sale  can  only  take  place  in  certain  cases,  one  of  such  cases 
OsTOBD.  b^iDg  that  specified  in  sub-s.  1,  viz.,  where  the  grantor  makes 
de&ult  in  payment  of  the  sum  or  sums  of  money  thereby  secured 
at  the  time  therein  provided  for  payment,  or  in  the  performance 
of  any  covenant  or  agreement  contained  in  the  bUI  of  sale  and 
necessary  for  maintaining  the  security.  It  follows  from  this 
provision  that  there  must  be  a  sum  of  money  secured,  and  a 
time  fixed  for  the  payment  thereof.  By  the  present  bill  of  sale, 
after  a  covenant  that  the  mortgagor  would  pay  the  principal  sum 
advanced  and  interest  thereon  at  the  rate  specified  by  equal 
quarterly  payments,  the  mortgagor  agreed  with  the  mortgagees 
that  he  would  pay  the  rent,  rates,  taxes,  and  outgoings  of  the 
premises  whereon  the  chattels  assigned  might  be  within  seven 
days  after  the  same  respectively  should  become  payable,  and  would 
immediately  on  the  expiration  of  such  seven  days  produce  to  the 
mortgagees,  upon  demand  being  made  in  writing,  the  respective 
receipts  for  such  rent,  rates,  taxes  and  outgoings  respectively ;  and 
that,  if  the  mortgagor  should  neglect  or  refuse  to  pay  the  said 
rent,  rates,  taxes  and  outgoings  of  the  premises  within  the  said 
seven  days,  or  on  the  expiration  thereof  to  produce  to  the  mort- 
gagees as  aforesaid  the  respective  receipts  for  such  rent,  rates,  taxes, 
and  outgoings  respectively,  then  and  in  every  such  case  it  should 
be  lawful  for  the  mortgagees,  if  they  should  think  fit,  to  pay  any 
rent,  rates,  taxes,  and  outgoings  of  the  premises  which  might 
then  be  due  and  owing,  and  that  all  sums  of  money  so  paid  by 
the  mortgagees,  together  with  interest  thereon  at  the  rate  afore- 
said, computed  firom  the  date  of  payment  up  to  the  actual  day  of 
repayment,  should  be  charged  on  the  goods  assigned,  and  should 
be  recoverable  in  the  same  manner  as  the  principal  moneys  and 
interest  thereby  secured.  It  was  not  seriously  denied  that  the 
e£fect  of  the  words  ^*  shall  be  recoverable  in  the  same  manner  as 
the  principal  moneys,  and  interest  hereby  secured  "  was  intended 
to  be  that,  if  default  were  made  in  the  payment  of  such  further 
sums,  there  should  be  a  power  to  seize  the  goods  just  as  if  there 
had  been  default  in  payment  of  the  principal  moneys  and  interest 
It  must  be  observed  in  the  first  place  that  upon  the  terms  of  this 
bill  of  sale  it  is  very  difficult  to  ascertain  at  what  time  or  times, 
and  in  what  manner  the  repayment  of  these  sums  advanced  for 


V. 

Offobd. 
Bowen,  L.J. 
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payment  of  rent,  &c.,  is  to  be  made,  whether  they  are  to  be  added  1886 
to  the  principal  and  paid  together  therewith  by  instalments,  with  biahchT" 
interest  at  the  same  rate,  or  whether  they  are  to  be  paid  sepa- 
rately. It  would  in  any  view  be  a  very  complicated  matter  for 
the  mortgagor  to  ascertain  how  and  when  these  sums  were  to  be 
paid.  I  think  this  case  is  concluded  by  the  recent  case  of  Ik 
parte  Stanford,  In  re  Barber  (1),  by  which  I  am  bound,  and  which 
constitutes,  as  it  were,  a  new  departure  in  the  law  applicable  to 
these  cases.  According  to  the  law  as  there  laid  down  the  bill  of 
sale  must  in  all  material  respects  be  in  accordance  with  the  form 
in  the  schedule,  and  it  must  therefore,  I  think,  specify  a  deiSnite 
sum  secured  payable  at  a  definite  time,  or  it  must  specify  a  sum 
and  a  time  of  payment  which  will  become  definite  upon  the 
happening  of  an  event  or  events  specified  by^^the  parties  in  the 
instrument.  I  cannot  think  that  the  form  is  complied  with  in 
these  respects  by  a  bill  of  sale  which  provides,  as  this  does,  that 
the  mortgagees  may,  in  events  which  may  or  may  not  happen,  at 
their  option,  advance  from  time  to  time  indefinite  sums  and  add 
the  same  to  the  principal  moneys  charged  upon  the  goods  as- 
signed. I  do  not  think  that  such  further  sums  could  be  sums 
secured  by  the  bill  of  sale  within  the  meaning  of  s.  7,  sub-s.  (1). 
Then  can  it  be  said  that  the  provision  for  seizure  on  default  in 
payment  of  these  farther  sums  would  be  justifiable  on  the  ground 
that  the  covenant  is  one  necessary  for  the  maintenance  of  the 
security?  It  does  not  appear  to  me  that  in  the  case  before  us 
there  was  anything  to  shew  that  the  provision  that  the  mort- 
gagees might  pay  sums  of  money  for  rent,  rates,  taxes,  and  other 
outgoings,  and  that,  if  the  same  were  not  repaid,  the  goods  might 
be  immediately  seized,  was  necessary  to  the  maintenance  of  the 
security.  It  may  be  that  such  a  provision  might  be  convenient 
or  useful  in  the  interests  of  a  bill  of  sale  holder,  but  that  is  not 
enough ;  it  must  be  necessary  for  the  maintenance  of  the  security, 
and  in  the  present  case  I  do  not  see  any  grounds  for  coming  to 
the  conclusion  that  it  was  so  necessary. 

Judgment  for  the  defendant. 

Solicitor  for  plaintiff:  J.  A.  Parry. 
Solicitor  for  defendant :  0.  T.  Foster. 

(1)  17  Q.  B.  D.  259.  E.  L. 
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1886  [m  THE  COURT  OP  APPEAL.] 
June  25. 
Ex  PARTE  BROWN.    In  be  SMITH. 


Bankruptcy — Trustee  in  Bankruptcy — Unreaeonahle  Bejeclhn  of  Froof—Di- 
rections  <f  Committee  of  Inspection —  Costs — Judgment  entered  under  Jtdge's 
Order  hy  Consent  in  Personal  Action — Omission  to  file  Order — Bankruptct/ 

;  Act,  1883  (46  <fe  47  Vict,  c,  52),  «.  Sd^Debtors  Act,  1869  (32  <fc  33  FW. 
c.  62),  s.  27. 

The  Court  in  reversing  the  decision  of  the  trustee  in  a  bankruptcy  rejecting 
a  proof,  ordered  him  to  pay  the  costs  personally,  being  of  opinion  that  he  had 
acted  unreasonably  and  improperly  in  rejecting  it. 

A  trustee  in  bankruptcy  rejected  a  proof  tendered  in  respect  of  a  debt  for 
which  judgment  had  been  entered  against  the  bankrupt  in  the  Queen's  Bench 
Division  xmder  a  judge*s  order  by  consent,  on  the  ground  that  the  order  had  not 
been  filed  as  required  by  s.  27  of  the  Debtors  Act  (32  &  33  Vict.  c.  62),  so  that 
the  judgment  was  void. 

The  trustee  in  rejecting  the  proof  acted  under  the  directions  of  the  committee 
of  inspection : — 

Held  by  the  Court  of  Appeal,  affirming  the  judgment  of  Cave,  J.,  that  there 
was  no  ground  for  contending  that  the  invalidity  of  the  judgment  afifected  the 
right  of  the  plaintifif  to  prove  for  the  debt  for  which  the  action  was  brooght; 
that  the  decision  of  the  trustee  must  be  reversed  with  costs,  to  be  paid  by  him 
personally ;  and  that  the  fact  that  he  had  acted  imder  the  directions  of  the  com- 
mittee of  inspection  did  not  affect  his  liability. 

Appeal  by  the  trustee  in  bankruptcy  of  Henry  Gregory  Smith 
from  an  order  made  by  Cave,  J.,  overruling  the  rejection  in  part 
by  the  trustee  of  a  proof  tendered  against  the  estate  of  the 
bankrupt  by  John  Glutton  and  W.  S.  Law  Hussey,  as  executors 
of  Gi-eorge  Smith,  deceased,  who  was  the  farther  of  the  bankrupt. 

On  the  17th  of  June,  1884,  Glutton  and  Hussey  commenced 
an  action  in  the  Queen's  Bench  Diyision  against  the  bankrupt, 
claiming,  as  executors  of  George  Smith,  49,173Z.  l?^.  lOd.,  the 
balance  of  a  sum  of  50,000Z.,  money  lent  by  George  Smith  to  the 
defendant ;  and  on  the  19th  of  June,  in  pursuance  of  a  judge's 
order  made  by  consent,  they  signed  judgment  for  the  sum  claimed 
and  costs.  The  judge's  order  was  not  filed  as  required  by  s.  27 
of  the  Debtors  Act,  1869.  After  this  judgment  had  been  sig&ed 
the  defendant  was  adjudicated  a  bankrupt.  A  receiying  order 
had  been  made  against  him  on  the  20th  of  September,  1884.  On 
the  28th  of  January,  1885,  Glutton  and  Hussey^  as  executors  of 
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G.  Smith,  tendered  a  proof  in  the  bankruptcy  for  41,8637.  14^.  3d. 
"  for  money  lent  by  the  said  George  Smith  to  the  said  H.  G.  Smith, 
and  for  money  paid  by  us  as  executors  of  the  said  G.  Smith  under 
a  guarantee  given  by  the  said  G.  Smith  in  respect  of  a  debt  due 
from  the  said  H.  G.  Smith,  and  for  interest  and  otherwise,  as  ap- 
pears in  the  first  schedule  hereto."  The  first  schedule  contained 
a  statement  of  account  shewing  the  particulars  of  the  debt  of 
41,863Z.  14fl.  3d.     One  of  the  items  in  the  first  schedule  was  as 

follows : — 

£        8.    d. 

"Amount  for  which  judgment  was  on  the 
19th  of  June,  1884,  signed  in  an  action 
against  the  said  H.  G.  Smith  at  our  suit 
in  the  Queen's  Bench  Division,  being  for 
money  lent  to  the  said  H.  G.  Smith  by 
the  said  G.  Smith  deceased 

'^  Costs  of  action  allowed  in  the  said  judgment 


1886 


EXFABTE 

Bbowk. 

In  RE 

Smith. 


'^  Interest  on  the  judgment  debt  from  the  19th 
of  June,  1884,  to  the  28th  of  September, 
1884,  the  date  of  the  receiving  order 


49,173  17  10 
4  14    0 

£49,178  11  10 


£490  15  3' 


There  were  other  items  in  the  account  and  certain  deductions, 
which  left  a  balance  of  41,8637.  148.  3d. 

The  trustee  gave  notice  that  he  rejected  the  proof  ''as  to 
49,1787.  lis.  lOd.  and  4907.  Ids.  3(2.,  being  the  amount  of  the 
judgment  and  interest  thereon  mentioned  in  the  first  schedule  to 
the  proof,  on  the  ground  that  it  was  a  judgment  signed  or  entered 
up  under  a  judge's  order  made  by  consent  given  by  the  bankrupt 
in  a  personal  action,  and,  a  copy  of  that  order  not  having  been 
filled  pursuant  to  s.  27  of  the  Debtors  Act,  1869,  the  said  judg- 
ment, and  any  execution  issued  or  taken  out  on  such  judgment, 
is  void." 

The  trustee  had  been  directed  by  the  committee  of  inspection 
to  reject  the  proof. 

Glutton  and  Hussey  applied  to  the  Court  to  reverse  the  de- 
cision of  the  trustee,  and  on  the  15th  of  February,  1886,  Cave,  J., 
ordered  *'  that  the  rejection  of  the  proof  by  the  trustee  be  over- 
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1886        ruled,  and  that  the  proof  of  debt  do  go  back  to  the  trnstee  to 

jjxPABTE     exercise  his  judgment  on  the  same  as  presented  upon  the  merits." 

Bbown.      ^j^^  j^  ^gg  ordered  that  the  trustee  should  personally  pay  to  the 

SmTH.      applicants  their  taxed  costs  occasioned  by  the  rejection,  and  that 

the  amount  of  such  costs  should  not  be  allowed  to  the  trustee  ont 

of  the  bankrupt's  estate. 

From  this  order  the  trustee  appealed. 

Cooper  Willisy  Q.C.,  and  Sidney  Wool/,  for  the  appellant 
The  trustee  was  justified  in  rejecting  the  proof.  Sect.  27  of 
the  Debtors  Act,  1869,  makes  the  judgment  void  altogether, 
because  the  judge's  order  was  not  filed.  The  consent  to  the 
judgment  amounted  to  a  fraudulent  preference  of  the  executors. 
The  trustee  rejected  the  proof  bona  fide,  and  he  ought  not  to 
be  ordered  to  pay  costs  personally :  Ex  parte  WainwrighJt,  (1) 
Moreover,  the  trustee  acted  under  the  directions  of  the  com- 
mittee of  inspection,  and  sub-s.  1  of  s.  89  of  the  Bankruptcy 
Act,  1883,  provides  that,  **  subject  to  the  provisions  of  this  Act, 
the  trustee  shall,  in  the  administration  of  the  property  of  the 
bankrupt,  and  in  the  distribution  thereof  amongst  his  creditors, 
have  regard  to  any  directions  that  may  be  given.  ...  by  the 
committee  of  inspection."  The  committee  are  appointed  by  the 
creditors.  The  trustee  has  at  the  most  been  guilty  of  an  error  of 
judgment,  and  he  ought  not  to  be  mulcted  in  costs.  At  any  rate, 
no  order  for  the  payment  of  costs  should  be  made  against  him 
until  the  proof  has  been  adjudicated  upon  on  its  merits. 

Window^  Q.C.y  and  Waee,  for  the  executors,  were  not  heard. 

LoBD  EsHEB,  M.B.  In  my  opinion  this  is  a  very  clear  case. 
When  we  look  at  the  proof  (that  is,  the  claim  to  prove  which  was 
tendered),  it  is  clear  that  the  creditors  were  claiming  to  prove  in 
respect  of  the  judgment,  and  also,  if  they  were  obliged  to  go 
behind  the  judgment,  to  prove  in  respect  of  the  consideration  on 
which  the  judgment  was  founded.  By  reason  of  their  inadver- 
tence in  omitting  to  file  the  judge's  order,  it  is  impossible  for 
them  to  say  that  there  is  a  binding  judgment  upon  which  execu- 
tion can  be  issued.    But  the  consent  was  given  by  the  defendant 

(1)  19  Ch.  D.  140. 
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to  a  claim  which  was  made  upon  him  as  a  legal  claim,  upon       1886 

which  the  executors  intended  to  insist.    It  has  been  suggested    ex  pabtb 

that  his  consent  amounted  to  a  fraudulent  preference  of  the      ^»<>^^- 

In  BE 
executors.    To  my  mind  there  is  no  evidence  whatever  of  that,      Smith. 

and  no  pretence  for  saying  that  there  was  a  fraudulent  preference.  LordEsbe^M.R. 
It  is  not  suggested  that  he  was  really  intending  to  de&aud  his 
creditors.  He  practically  admitted  that  he  had  no  defence  to  the 
executors'  claim,  and  therefore  consented  to  the  judgment.  That 
being  so,  the  trustee  in  the  bankruptcy  takes  the  objection  that 
the  judgment  is  not  binding  by  reason  of  its  not  having  been 
filed,  and  then  he  says.  You  have  not  given  me  all  the  details 
and  particulars  of  this  alleged  loan  by  the  father  to  the  son,  and 
therefore  I  reject  the  whole  proof.  Has  he  any  other  ground  for 
suspecting  this  admission  by  the  son  that  his  father  had  lent  him 
the  money  ?  He  cannot  even  now  suggest  any  reason  for  sup- 
posing that  it  is  untrue,  except  this,  that  he  has  not  the  detailed 
particulars  of  the  alleged  debt,  particulars  which  it  is  almost 
impossible  should  be  given  after  the  father's  death.  The  trustee 
seems  to  have  persuaded  himself,  or  to  have  been  persuaded,  that 
be  ought  to  take  advantage  of  the  technical  difficulty  about  the 
judgment  to  reject  the  whole  proof  summarily,  without  consider- 
ing whether  any  debt  was  due.  Cave,  J.,  has  said  that  he  cannot 
do  that ;  that,  though  the  judgment  is  void  and  cannot  be  relied 
upon  as  establishing  a  judgment  debt,  the  trustee  ought  to  have 
examined  into  the  claim  on  its  merits,  and  he  has  sent  the  case 
back  to  the  trustee  that  he  may  do  this.  Of  course  that  ought  to 
be  done.  But  the  learned  judge  has  gone  further,  and  has  said 
that,  in  taking  this  technical  objection  to  the  judgment  and 
rejecting  the  whole  proof,  when  he  had  no  real  ground  for  suspi- 
cion, the  trustee  had  acted  frivolously,  and,  by  insisting  upon  the 
objection  and  obliging  the  executors  to  come  to  the  Court,  he 
had  wasted  the  assets  of  the  estate,  and  therefore  he  ordered  the 
trustee  to  pay  the  costs  personally.  It  cannot  be  denied  that  the 
judge  had  a  discretion  in  this  matter,  but  for  the  argument  with 
which  I  will  now  deal. 

It  is  urged  that,  by  s.  89  of  the  Bankruptcy  Act,  1883,  the 
trustee  is  to  have  regard  to  any  directions  that  may  be  given  by 
the  committee  of  inspection ;  that  the  appellant  was  directed  by 
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1886        the  committee  of  inspection  to  reject  the  proof  on  this  technical 

Ex  PABTB    ground ;  and  that,  therefore,  he  ought  not  to  be  ordered  to  pay 
Brown.  . 

-  costs. 

Ik  BE 

Smith.  That  argument  comes  to  this,  that,  if  a  committee  of  inspection 

Lord£sber,M.B.  dircct  a  trustcc  to  take  a  point  and  go  to  law  about  it,  although 
the  view  of  the  committee  may  be  frivolous  and  nonsensical  to 
the  last  degree,  yet  the  trustee  is  justified  by  their  direction  in 
spending  the  assets  of  the  estate,  and  the  judge  has  no  discretion 
under  such  circumstances  to  make  him  pay  costs.  In  my 
opinion  that  is  not  the  meaning  of  the  Act.  Although  the 
trustee  is  to  have  regard  to  the  directions  of  the  committee  of 
inspection,  he  is  not  thereby  justified  in  entering  into  litigation, 
or  otherwise  acting  in  a  manner  which  the  judge  may  properly 
consider  to  be  vexatious  and  frivolous,  and  wasteful  of  the  pro- 
perty which  he  has  to  administer.  He  is  not  justified  in  so 
acting,  merely  because  a  stupid  committee  of  inspection,  it  may 
be  at  his  own  suggestion,  have  told  him  to  do  so,  however  honest 
he  may  be  in  the  sense  that  he  never  meant  to  do  anything  for 
his  own  personal  advantage.  I  cannot  suppose  that  the  appellant 
has  acted  dishonestly  in  that  sense,  but  he  has  taken  an  un- 
reasonable course,  and  he  must  abide  by  the  consequences.  We 
cannot  overrule  the  exercise  of  the  discretion  of  the  judge,  unless 
we  are  perfectly  sure  that  he  was  wrong.  So  far  from  being 
satisfied  that  he  was  wrong,  I  am  certain  that  he  was  right. 

BowBN,  L.  J.  I  also  think  that  the  order  of  Cave,  J.,  is  right 
The  proof  was  based,  first,  on  a  claim  for  a  debt,  and,  secondly,  on 
a  judgment  for  that  debt.  The  trustee,  because  the  judgment 
was  invalid  by  reason  of  certain  of  the  formalities  required  by 
s.  27  of  the  Debtors  Act,  1869,  not  having  been  observed,  instead 
of  rejecting  so  much  of  the  proof  as  depended  upon  the  judgment, 
and  investigating  the  remainder  of  the  claim,  rejected  the  whole 
proof.  That,  as  it  seems  to  me,  was  monstrous.  The  failure  to 
make  the  consent  order  a  binding  judgment  at  law  did  not  de- 
stroy the  original  rights  of  the  creditor.  No  Act  of  Pflorliament 
is  so  barbarous  as  to  say  that,  because  a  man  does  not  register 
a  consent  judgment  properly,  therefore  all  his  former  rights  are 
swept  away.    All  that  s.  27  says  is,  that  the  judgment  and  any 
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execution  issued  on  it  are  to  be  void.    But  the  trustee  has       1886 
attempted  to  do  that  which  the  Act  has  not  done,  viz.,  to  put  an    expabtb"* 
end  to  the  whole  claim^  simply  because  the  consent  order  was  not       ^^^' 
properly  filed.    If  the  judgment  was  to  be  treated  as  waste  paper      Smith. 
there  might  be  merits  behind,  and  that  it  was  the  duty  of  the    Boweo.!^. 
trustee  to  discover.    Of  the  merits  I  say  nothing  now,  except  so 
far  as  is  necessary  for  the  present  decision ;  they  will  be  dealt  with 
hereafter.    But  the  suggestion,  that,  because  the  committee  of 
inspection  chose  to  sanction  the  course  which  the  trustee  has 
adopted,  therefore  the  Court  cannot  lay  its  hand  upon  him,  I 
entirely  repudiate,  for  it  would  place  the  Court  at  the  mercy  of 
the  committee  of  inspection.    When  an  utterly  frivolous  point 
has  been  persisted  in,  I  feel  no  hesitation  in  saying  that  the  trustee 
ought  to  pay  the  costs  personally. 

Fbt,  L.  J.  I  am  clearly  of  opinion  that  the  trustee  has  not 
performed  his  duty  in  this  case.  His  duty  was  to  look  into  the 
merits  of  the  claim.  Instead  of  doing  that  he  has  thought  fit  to 
raise  a  technical  objection,  in  order  to  shut  out  the  claimants 
entirely.  In  so  doing  I  think  he  has  been  guilty  of  misconduct, 
which  it  is  competent  to  the  Court  to  visit  by  making  him  pay 
costs  personally.  I  do  not  believe  that  he  intended  to  do  any- 
thing dishonest  in  the  sense  of  benefiting  himself  at  the  expense 
of  the  estate,  but  I  think  he  took  a  thoroughly  unreasonable 
course.  In  my  opinion,  the  learned  judge  was  perfectly  right 
in  requiring  the  trustee  to  pay  the  costs  of  the  application.  I 
think  we  ought  to  adopt  the  same  course,  and  to  reject  this  appeal 
with  costs  to  be  paid  personally  by  the  trustee,  not  out  of  the 
bankrupt's  estate. 

Appeal  dismissed. 

Solicitors  for  appellant :  Munns  &  Longden. 
Solicitors  for  respondents :  Latr,  Bussey  dt  Eulbert. 

W.L.a 
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1886  [IN  THE  COURT  OP  APPEAL.] 

May  24,  25, 

26.  CLARKE  V.  THE  MILLWALL  DOCK  COMPANY. 

Landlord  and  Tenant — Distress — Privilege  from  Distress — Things  on  the  de- 
mised Premises  to  he  dealt  with  in  the  way  qf  Trade — Ddivery  for  Trade 
Purposes,  whether  necessary  in  order  to  make  Privilege  apply. 

Things  belonging  to  a  third  person,  which  are  on  demised  premises  for  the 
purpose  of  being  wrought  up  or  manufactured  by  the  tenant  in  the  way  of  Mr 
trade,  are  not  privileged  from  distress  by  the  landlord  imless  they  have  beea 
sent  or  delivered  by  such  third  person  to  the  tenant  for  that  purpose. 

Judgment  of  Pollock,  B.,  affirmed. 

'    Appeal  from  a  judgment  of  Pollock,  B. 

Claim  for  1721Z.  as  damages  for  the  wrongful  detention  by  the 
defendants  of  a  ship  called  the  SmUingtony  the  property  of  the 
plaintiff  as  executor  of  W.  France,  deceased. 

Tlie  defence  in  substance  was  that  the  defendants  lawfully 
detained  the  ship  upon  premises  occupied '  by  one  Gilbert  as 
tenant  to  the  defendants  under  a  distress  for  arrears  of  rent  due 
Trom  him  to  them ;  that  they  detained  the  ship  for  a  reasonable 
time  until  they  were  paid  the  sum  of  1721Z.,  being  the  amount 
of  arrears  of  rent,  and  then  delivered  it  to  the  plaintiff  and 
Gilbert 

The  action  was  tried  by  Pollock,  B,,  without  a  jury,  at  the 
Middlesex  sittings  in  June,  1885,  when  the  material  facts  piored 
in  evidence,  or  admitted,  were  as  follows : — 

In  1882,  Gilbert  contracted  to  build  for  France  a  steamship 
according  to  certain  specifications  and  models.  The  contract 
wa9  contained  in  correspondence  between  the  parties,  and  by  the 
terms  of  it  the  price  was  to  be  8000Z.,  to  be  paid  by  nine  equal 
instalments,  each  instalment  to  become  due  as  certain  specified 
parts  of  the  ship  were  completed. 

Gilbert  began  the  work  about  the  end  of  November,  1882,  in  a 
dry  dock  occupied  by  him  as  tenant  to  the  defendants. 

France  died  on  the  27th  of  August,  1883,  and  the  plaintiff  was 
the  sole  executor  of  his  will. 

On  the  11th  of  September,  1883,  the  defendants  seized  the  ship 
upon  the  premises  let  to  Gilbert,  under  a  distress  for  arrears  of 
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Tent,  amounting  to  17217.,  due  from  Gilbert  to  them  in  respect  of       1886 
his  tenancy  of  the  dry  dock.  Clarke 

The  ship  was  detained  by  the  defendants  under  the  distress    millwall 
unta  the  2nd  of  October,  1883,  when  the  plaintiflf  paid  the  sum  of    ^«<«  Co. 
1721Z.  to  the  defendants  under  protest,  in  order  to  obtain  the 
release  of  the  ship,  and  the  defendants  thereupon  gave  up  posses- 
sion of  the  ship. 

At  the  date  of  the  execution  of  the  warrant  of  distress,  the  ship 
was  nearly  completed,  and  France  had  paid  all  the  instalments 
due  under  his  contract  with  Gilbert  as  each  part  of  the  ship  was 
built. 

During  the  progress  of  the  work  the  materials  and  things  neces- 
sary to  carry  out  the  building  of  the  ship  were  supplied  to  Gilbert 
by  the  yarious  makers  thereof,  and  no  materials  had  been  sent  or 
delivered  by  France  or  the  plaintiff  to  Gilbert  to  be  used  for  the 
building  of  the  ship. 

On  these  facts.  Pollock,  B.,  gave  judgment  for  the  defendants, 
holding  that  the  ship  was  not  privileged  from  distress  for  rent  at 
the  time  the  defendants  seized  and  detained  it,  and  therefore  that 
the  detention  was  lawful. 

The  plaintiff  appealed. 

FinULfff  Q.C.  (MeCall,  with  him),  for  the  plaintiff.  It  is  clear 
that  under  the  contract  between  France  and  Gilbert  the  property 
in  so  much  of  the  ship  as  was  completed  passed  to  France  as 
each  instalment  was  paid :  Ex  parte  LambUm,  In  re  Lindsay  (1) ; 
Clarke  v.  Spence.  (2)  The  ship  was  thereupon  privileged  from 
distress  on  Gilbert's  premises,  being  within  the  rule  stated  in 
Coke  upon  Littleton,  47  a :  "  Valuable  things  shall  not  be  dis- 
trained for  rent  for  benefit  and  maintenance  of  trades,  which  by 
consequent  are  for  the  common  wealth,  and  are  there  by  autho-  ' 
rity  of  law ;  as  a  horse  in  a  smith's  shop  shall  not  be  distrained 
for  the  rent  issuing  out  of  the  shop,  nor  the  horse,  &c.,  in  the 
hostry;  nor  the  materials  in  the  weaver's  shop  for  making  of 
cloth,  nor  cloth  nor  garments  in  a  tailor's  shop,  nor  sacks  of  com 
or  meal  in  a  mill,  nor  in  a  market,  nor  anything  distrained  for 
damage  feasant,  for  it  is  in  custody  of  the  law,  and  the  like."   The 

(1)  Law  Rep.  10  Ch.  405.  (2)  4  Ad.  &  E.  at  p.  466. 

2  M  2  2 
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1886        rule  is  also  stated  by  Blackstone  (3  Bl.  Com.,  p.  8)  thus :  "  Valu- 
Cl^ke     able  things  in  the  way  of  trade  shall  not  be  liable  to  distress,  as 
MiLLWALL    *  J^Lorse  standing  in  a  smith's  shop  to  be  shoed,  or  in  a  common 
Dock  Co.    inn ;  or  cloth  at  a  tailor's  house,  or  com  sent  to  a  mill  or  a  market, 
for  all  these  are  protected  and  privileged  for  the  benefit  of 
trade."    The  rule  has  been  applied  in  many  cases :  Simpson  v. 
Eartopp  (1) ;  MitsprcUt  v.  Gregory  (2) ;  Wood  v.  Clarke  (3) ;  6W* 
man  v.  Elton  (4) ;  Thompson  v.  Maahiter.  (5)    It  is  true  that  m 
Simpson  v.  Eartopp  (1)  Willes,  C.J.,  in  stating  the  second  of  the 
fiye  sorts  of  things  which  at  common  law  were  not  distrainable, 
gives  this  definition :  **  Things  delivered  to  a  person  exercising 
a  public  trade,  to  be  carried,  wrought,  worked  up,  or  managed  in 
the  way  of  his  trade  or  employ."    But  it  is  submitted  that  de- 
livery of  the  goods  is  not  an  essential  part  of  the  rule.    There  is 
no  such  qualification  of  the  rule  in  the  statemeiits  of  it  by  Coke 
and  Blackstone.     The  exception  in  favour  of  trade  from  the 
general  law  of  distress  for  rent  should  be  extended  rather  than 
limited.    It  is  anomalous  and  a  hardship  that  one  man's  goods 
should  be  seized  on  the  premises  of  another  to  pay  that  other's 
debt.     The  tendency  of  the  decisions  should  be,  on  public 
grounds,  to  extend  the  exemptions  from  distress  rather  than  to 
limit  them :  Adams  v.  Orane.  (6)    When  a  thing  is  manufactured 
for  another,  and  the  price  has  been  paid  by  the  person  for  whom 
it  has  been  manufactured,  the  property  passes  to  him ;  and  if  he 
allows  it  to  remain  on  the  premises  of  the  manu&cturer  for  the 
purpose  of  having  some  alteration  made  in  it,  it  could  hardly  be 
contended  that  the  thing  manufactured  was  liable  to  distress  for 
rent  by  the  landlord  of  the  premises.    Yet  in  such  a  case  there 
would  be  no  sending  or  delivery  by  the  person  for  whom  the 
thing  was  made.    It  is  contended  that  the  element  of  delivery  is 
not  essential  in  all  cases.  It  is  enough  to  render  goods  privileged 
from  distress  if  they  are  upon  the  premises  of  a  person  who  is  not 
the  owner  for  the  purpose  of  being  dealt  with  in  the  way  of 
trade. 

(1)  Wnies,  512 ;  1  Smith's  Leading  (3)  1  C.  &  J.  484. 
Cases,  8th  e<L,  450.  (4)  3  B.  &  B.  75. 

(2)  1  M.  &  W.  633 ;  3  M.  &  W.  677.  (5)  1  Bing.  283. 

(6)  1  Cr.  &  M.  380;  3  Tyrw.  326. 
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pHe  also  referred  to  Miles  v.  Furher  (1) ;  Parsons  y.  GingeU  (2) ;        1886 
Woods  V.  BusseU  (3) ;  Atkinson  v.  BeU  (4) ;  Holdemess  v.  JBan-      glabu 

**»•  (5)]  MnAiLL 

Cl>A«»,  Q.(7.,  and  W.  Oraham,  for  the  defendants.    It  is  con-    ^ockVo. 

tended  that  on  the  true  constmction  of  the  contract  between 
Prance  and  Gilbert  the  property  in  this  ship  had  not  passed  to 
Prance  or  the  plaintiff  when  the  defendants'  distress  was  put  in. 
But  if  it  had,  the  ship  was  not  privileged  &om  distress,  becanse 
the  case  has  not  been  brought  within  any  of  the  established 
-exceptions  to  the  general  rule  of  law  that  goods  on  the  demised 
premises  are  liable  to  distress  for  rent  whether  they  are  the  pro- 
perty of  the  tenant  or  not.  It  is  for  the  plaintiff  to  shew  that 
the  materials  for  making  the  ship  were  delivered  to  Gilbert  to 
be  wrought  or  manufactured  in  the  way  of  his  trade.  The  excep- 
tion is  in  favour  of  trade  and  commerce,  and  it  is  founded  upon 
the  view  that  public  trade  would  suffer  if  persons  were  prevepted 
firom  sending  their  goods  to  be  wrought  or  manufactured  on  the 
premises  of  others  by  reason  of  the  goods  being  subject  to  distress 
for  rent.  Here  there  was  no  delivery  of  the  goods,  nor  any  equi- 
valent for  delivery.  The  mere  fiax^t  that  goods  on  the  demised 
premises  do  not  belong  to  the  tenant  does  not  exempt  them  from 
distress.  Thus  where  a  carriage  is  bought  in  a  shop,  if  the  pur- 
chaser leaves  it  there  it  is  subject  to  distress  for  the  rent  of  the 
shop.  The  rule  laid  down  by  Willes,  C. J.,  in  Simpson  v.  J3ar- 
iopp  (6)  ought  not  to  be  extended  in  the  way  suggested  by  the 
argument  for  the  plaintiff. 

[He  also  cited  Mu^mxU  v.  Oregory  (7) ;  Oithoum  v.  Hurst  (8) ; 
Joule  V.  Jackson.  (9)] 

Finlay,  Q.O.,  replied. 

LoBD  Hebsghell,  L.C.  The  sole  question  in  this  case  is 
whether  an  unfinished  ship,  which  was  being  built  for  the  plaintiff 
in  a  dry  dock  rented  by  the  builder  from  the  defendants,  was  or 
was  not  exempt  from  distress  for  rent.   The  defendants  distrained 

(1)  Law  Rep.  8  Q.  B.  77.  (6)  WiUes,  612 ;  1  Smith's  Leading 

(2)  4  a  B.  545.  Gases,  8th  ed.,  450. 

(3)  5B.&A.942.  (7)  1M.&W.633;  8M.&W.677. 

(4)  8  B.  &  C.  277.  (8)  1  Salk.  249. 

(5)  2  De  G.  F.  &  J.  258.  (9)  7  M.  &  W.  450. 
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1886  the  ship,  and  the  plaintiff  alleges  that  the  distress  was  imlavfnl 
Clarke  because  the  property  was  in  him,  and  the  circumstances  were 
MiLLWALL  ®^^^  ^  *^  exempt  the  ship  from  distress.  There  is  no  question 
Dock  Co.  that,  prima  facie,  all  goods  found  on  the  demised  premises  are 
LordHerscheii.  subjoct  to  distross,  but  it  IS  Said  that  this  case  comes  within  one 
of  the  exceptions  which  have  been  engrafted  on  the  general  law. 
The  facts  are  that  Gilbert,  having  rented  the  dry  dock  from  the 
defendants,  entered  into  a  contract  with  the  plaintiff's  testator  to 
build  for  him  this  ship ;  the  price  was  to  be  paid  in  equal  instal- 
ments, each  instalment  becoming  due  as  certain  portions  of  the 
ship  were  completed.  The  instalments  due  had  been  paid,  and 
the  work  was  approaching  completion.  It  is  not  necessary  to 
decide  whether,  when  the  instalments  were  paid,  the  property  in 
the  ship  passed  to  the  plaintiff,  though  the  case  of  Clarke  t. 
Spence  (1)  certainly  affords  strong  ground  for  saying  that  it  did 
pass.  Assuming  that  it  did,  it  is,  at  least,  equally  clear  from  the 
same  case  that  Gilbert  was  entitled  to  retain  the  ship  for  the 
purpose  of  finishing  it  and  earning  the  remaining  instalments. 
The  exception  which  is  said  to  apply  here  is  that  described  in  the 
2nd  rule  stated  by  Willes,  C,  J.,  in  Simpson  v.  Hartopp.  (2)  That 
rule  had  been  laid  down  in  substantially  the  same  terms  in  Ow- 
hovm  V.  HtMTSt.  (3)  It  was  repeated  in  Muspratt  v.  Qregory  (4), 
and  has  been  acted  upon  in  many  other  cases.  Assuming  thaty 
as  I  have  said,  the  property  in  the  ship  was  in  the  plaintiff  when 
the  distress  was  made,  the  case  is  one  of  property  belonging  to 
another  being  on  the  demised  premises,  and  so  £Eur,  therefore, 
within  the  rule.  I  agree  also  that  the  ship  was  on  Gilbert's 
premises  for  the  purpose  of  being  ''  wrought,  worked  up,  or  man« 
aged  in  the  way  of  his  trade  or  employ."  But  it  is  contended 
by  the  defendants  that,  though  on  Gilbert's  premises  for  these 
purposes,  there  was  no  thing  delivered  to  him  within  the  meaning 
of  the  exception.  On  the  other  hand  it  is  said  that  there  need 
not  be  a  delivery ;  that  it  is  enough  if  the  goods  are  on  the 
premises  for  the  purpose  of  being  wrought  and  worked  up ;  and 
that  when  the  principle  is  looked  at  upon  which  the  exception  is 

.    (1)  4  A.  &  E.  448.  (3)  1  Salk.  249. 

(2)  WiUes,  612;  1  Smith's  Leading         (4)  1M.&W.633;  3M.&W.677. 
Cases,  8th  ed.,  450. 
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founded,  it  does  not  necessarily  involve  [the  idea  of  delivery.  1S86 
But  I  am  of  opinion  that  we  are  limited  in  this  case  by  the  strict  claww 
tenns  of  the  exception.  It  is  very  diflScult  to  find  any  sound  j^^^^^j, 
principle  upon  which  to  explain  the  law  of  distress  and  to  support  ^ock  (Do. 
the  various  decisions.  No  doubt  the  general  law  which  enables  Lord  H«racheu» 
a  landlord  to  distrain  the  goods  of  a  third  person  upon  the 
tenant's  premises  is,  as  was  said  in  argument,  anomalous,  and 
the  exception  in  question  is  also  anomalous.  I  think  that  we 
cannot  go  beyond  the  terms  of  the  'definition  of  the  exception. 
There  have  been  many  cases  in  which  the  Courts  would  be  dis- 
posed to  go  beyond  those  terms,  as  in  Wood  v.  Clarke  (1),  but  in 
that  case  it  was  held  that,  though  materials  delivered  by  a  manufac- 
turer to  a  weaver  to  be  manufactured  by  him  on  his  own  premises 
were  privileged  from  distress,  a  &ame  delivered  with  the  materials 
to  be  used  in  the  manufacture  was  not  privileged,  unless  there 
was  otherwise  a  sufficient  distress  upon  the  premises,  because  it 
did  not  come  within  the  terms  of  the  exception*  Looking  at  the 
terms  of  the  exception  it  is  as  much  a  necessary  part  of  it  that 
the  goods  should  be  delivered  for  the  purposes  of  being  wrought, 
worked  up,  or  managed  in  the  way  of  the  trade,  as  that  they 
should  be  on  the  demised  premises  for  those  purposes.  There  is 
no  more  reason  for  rejecting  the  term  "  delivered  "  from  the  ex-, 
ception  than  there  is  for  rejecting  the  terms  with  respect  to  the 
goods  being  on  the  demised  premises  to  be  wrought,  &c.,  in  the 
way  of  trade.  I  am  of  opinion  that  the  exemption  must  be. 
limited  to  cases  in  which  there  has  been  a  delivery  for  the  pur- 
poses of  trade,  and  that  it  does  not  extend  to  all  cases  in  which 
goods  are  on  the  premises  for  those  purposes.  If  we  might  con- 
sider the  question  of  principle,  delivery  of  the  goods  for  the. 
purposes  of  trade  may  be  essential,  because  the  exception  wa^ 
probably  founded  on  the  view  that  where  a  person  having  the 
right  to  possession  parts  with  the  possession  and  entrusts  his 
goods  to  another  for  the  purposes  specified  in  the  exception,  and 
by  parting  with  the  possession  renders  the  goods  physically 
subject  to  seizure  upon  that  other's  premises,  the  goods  ought  not 
to  be  thereby  rendered  liable  at  law  to  distress. 
I  do  not  mean  to  decide  that  that  is  the  principle,  but  it  may 
(1)  1 C.  &  J-  484. 
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1886  as  well  be  that  as  any  other  principle.  It  is  sufficient  here  to  say 
Olaeke  that  we  cannot  reject  the  word  "  delivered  "  in  applying  the  ex- 
MiLLWALL  ^®P*^^^*  I*  ^^  ^^^9  ^^  behalf  of  the  plaintiff,  that  the  term 
Dock  Co.  « delivered "  is  not  found  in  the  exception  as  stated  by  CSoke 
Lord  HcTicheii.  (Coko,  Litt.  47  a.)  and  Blackstone  (3  Bl.  Com.  8),  and  in  some  of 
the  older  authorities.  True ;  but  both  in  Coke  and  Blackstone 
the  exception  is  stated  in  terms  so  large  as  to  include  cases  with 
respect  to  which  a  course  of  decisions  has  established  that  the 
goods  are  not  privileged  from  distress ;  and  all  the  illustrations 
given  by  Coke  and  Blackstone  of  cases  within  the  exception 
imply  the  idea  of  delivery  of  the  goods  for  the  specified  purposes. 
In  the  present  case  there  was  no  delivery  in  any  sense  of  the 
term.  The  goods  were  originally  in  the  possession  of  Gilbert  for 
the  purpose  of  building  the  ship ;  they  remained  in  his  posses- 
sion until  the  first  instalment  was  paid,  and  up  to  that  time  weze 
liable  to  distress  for  rent  owing  to  his  landlord.  After  the  first 
instalment  was  paid  the  possession  remained  in  Oilbert,  and 
France  and  the  plaintiff,  as  his  executor,  had  only  the  property 
in  them.  That  being  so,  can  it  be  said  that,  giving  the  widest 
interpretation  to  the  term  **  delivered,"  there  was  any  delivery 
here  within  the  meaning  of  the  exception?  I  think  the  Ucis 
dispose  of  the  suggestion  that  there  was  any  such  delivery.  As 
to  the  illustrations  put  in  argument,  when  an  article  is  delivered 
to  be  repaired  or  altered  the  privilege  of  the  exception  would 
clearly  apply,  and  where  a  carriage  is  built  for  a  purchaser,  and 
when  it  has  been  completed  and  paid  for,  the  purchaser  allows 
it  to  remain  on  the  builder's  premises  for  the  purpose  of  having 
some  alteration  made,  I  will  not  say  that  those  facts  might  not 
constitute  a  delivery  within  the  meaning  of  the  exception,  be- 
cause the  purchaser  having  the  right  to  possession  has  entrusted 
the  possession  to  the  builder  for  the  purpose  of  altering  the  car- 
riage. Here  the  purchaser  of  the  ship  never  had  the  right  to 
possession  at  any  time.  He  had  the  property  in  the  ship,  but 
the  possession  always  remained  with  Gilbert. 

I  arrive  at  my  conclusion  in  this  case  with  some  regret,  but 
the  exception  has  been  laid  down  in  these  terms  and  acted  upon 
for  so  many  years  that  it  is  impossible  now  to  extend  it  by  judicial 
construction.    If  extended  it  must  be  by  the  interference  of  the 
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legislatnre.    For  these  reasons  I  am  of  opinion  that  the  decision        1886 
of  Pollock,  B.9  was  right,  and  must  be  affirmed.  Clabkb 

MlLLWALL 

LoBD  EsHEB,  M.R.  The  law  with  respect  to  goods  privileged  Dock  Co. 
from  distress  is  part  of  the  common  law.  It  has  been  stated  over 
and  over  again,  and  is  fixed  by  the  judgment  of  Willes,  C.J.,  in 
Simfson  v.  Hdrtopp.  (1)  That  learned  judge's  statement  of  the 
law  was  made  after  very  careful  consideration,  and  has  always 
been  accepted  as  true  and  correct.  He  laid  down  five  exceptions 
to  the  general  law  in  the  form  of  rules.  Some  of  those  rules 
apply  to  goods  which  are  the  property  of  the  person  upon  whose 
premises  a  distress  is  made.  The  rule  in  question  applies  to 
goods  which  are  the  property,  not  of  the  person  upon  whose 
premises  the  distress  is  made,  but  of  another,  and  it  is  in  these 
terms :  **  Things  delivered  to  a  person  exercising  a  public  trade 
to  be  carried,  wrought,  worked  up,  or  managed  in  the  way  of  his 
trade  or  employ."  Afterwards  in  the  same  judgment,  the  Chief 
Justice  stated  the  rule  again,  and  pointed  out  the  reason  for 
it,  thus :  **  Things  sent  or  delivered  to  a  person  exercising  a  trade 
to  be  carried,  wrought,  or  manufactured  in  the  way  of  his  trade, 
as  a  horse  in  a  smith's  shop,  materials  sent  to  a  weaver,  or  cloth 
to  be  made  up,  are  privileged  for  the  sake  of  trade  or  com- 
merce, which  could  not  be  carried  on  if  such  things,  under  these 
circumstances,  could  be  distrained  for  rent  due  from  the  person 
in  whose  custody  they  are."  Now  all  the  exceptions  are  stated 
in  the  form  of  rules,  not  of  principles,  and  that  distinction  was 
upheld  by  the  Court  of  Exchequer  Chamber  in  Muspratt  v 
Oregortf  (2),  where  the  Court  was  asked  to  find  that  they  were 
principles  but  refused  to  do  so.  The  rule  in  question  is  stated 
to  be  '^  for  the  sake  of  trade  and  commerce."  If  that  reason, 
contained  in  the  rule  itself,  as  stated  by  Willes,  C.  J.,  be  the 
real  reason  for  the  rule,  I  think  it  is  absolutely  necessary  to 
say  that  the  words  **  sent  or  delivered  "  form  an  essential  part 
of  it.  It  is  the  principal  essence  of  the  rule,  contained  in  the 
first  part  of  it,  and  founded  upon  the  idea  that  a  man  would  not 

(I)  Wme8,612;  1  Smith's  Leading         (2)  1  M.  &  W.  633;  3  M.  &  W. 
Cases,  8th  ed],  450.  677. 
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1886  send  or  deliver  goods  if  they  were  liable  to  be  distrained  upon. 
Olarkb  They  are  to  be  sent  by  a  person  whose  property  they  are,  and. 
MiLLWALt.  *^®y  ^®  ^  ^®  ^®^*  *^  ^  person  exercising  a  trade  to  be  wrought,  Ac., 
Dock  Co.  « in  the  way  of  his  trade  or  employ."  If  something  is  deliyered 
LordE8her,M.R.  which  it  is  uot  part  of  his  trade  or  employment  to  deal  with,  the 
thing  delivered  is  not  privileged  from  distress.  The  case  was 
put  in  argument  of  goods  not  sent  or  delivered  but  manufactured 
into  some  article  upon  the  tenant's  premises,  and  it  was  said  that 
under  certain  circumstances  there  might  be  something  equivalent 
to  delivery  within  the  meaning  of  the  rule.  I  should  say  that  is 
true,  if  the  article  to  be  manufactured  has  been  completed,  and 
the  person  who  has  the  property  in  it  leaves  it  upon  the  demised 
premises  in  order  to  have  some  alteration  made,  because  the  law 
would  not  require  him  to  go  through  the  idle  ceremony  of  taking 
the  article  away  and  returning  it.  In  such  a  case  I  think  there 
would  be  an  equivalent  to  delivery  of  the  thing  manufactured. 
Here  nothing  was  sent  or  delivered  in  any  sense.  I  will  assume, 
as  the  Lord  Chancellor  has  done,  that  the  property  in  the  ship 
passed  to  the  plaintiff  or  his  testator  when  the  instalments  of 
the  price  were  paid,  but  it  is  a  necessary  implication  from  the 
contract  that  the  shipbuilder  had  the  right  to  possession,  and  the 
plaintiff  had  no  such  right,  imtil  the  ship  was  completed.  The 
plaintiff  never  had  possession  of  the  ship  in  fact ;  he  never  sent 
or  delivered  it  to  Gilbert,  and  there  was  nothing  in  the  tiansac-' 
tion  between  them  equivalent  to  sending  or  delivering.  I  am 
therefore  of  opinion  that  the  rule  does  not  apply  to  this  case, 
and  that  the  ship  was  not  privileged  from  distress  under  the 
circumstances. 

Fbt,  L.  J.  I  am  of  the  same  opinion.  The  statement  of  the 
rule  in  Oisboum  v.  Ewnt  (1)  was  accepted  in  Simpson  v.  Har^ 
topp  (2),  which  has  ever  since  been  the  leading  case  on  the 
subject,  and  all  the  illustrations  of  that  rule  involve  the  idea 
of  sending  or  delivery  of  some  article  to  the  person  on  whose  pre- 
mises the  distress  is  made.  I  am  of  opinion  that  we  are  not  at 
liberty  to  depart  from  that  rule,  which  was  also  accepted  as  a 

(1)  1  Salk.  249.     (2)  WiUes,  512 ;'  1  Smith's  Leading  Cases,  8th  ecL,  450.   ' 
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binding  exposition  of  the  law  in  the  year  1838,  in  MusprcUt  v.       1886 
Oregory.  (1)    It  is  to  be  observed  that  in  all  the  cases  to  which      clabkb 
the  rnle  has  been  applied  there  was,  in  fact,  a  sending  or  deli-    mtl^all 
very.    In  MtisprcUt  v.  Gregory  (1)  the  Court  clearly  thought  that    Dock  Co. 
sending  or  delivery  was  an  important  part  of  the  rule;  and  it  is     Fry.L.j. 
impossible  not  to  see  that  sending  or  delivery  is  important  in 
considering  the  question  of  principle.  The  rule  would  be  greatly, 
enlarged  if  the  words  "sent  or  delivered*'  were  struck  out, 
because,  as  it  stands,  the  rule  only  applies  where  the  right  to  pos- 
session in  the  goods  has  been  in  the  person  for  whom  they  are 
being  wrought  or  manufactured.    I  assume  that  the  property  was 
in  the  plaintiff  in  this  case,  but  in  order  to  make  the  rule  apply, 
I  think  both  the  property  and  the  right  to  possession  should  be 
in  a  person  who  delivers  the  goods  for  the  purpose  of  having  them 
wrought,  &c.  in  the  way  of  trade.  There  is  no  pretence  for  saying 
that  the  plaintiff  was  entitled  to  possession  of  the  ship  in  question 
here.    There  may,  perhaps,  be  cases  in  which  a  constructive  deli- 
very would  be  sufficient,  but  here  there  was  no  equivalent  for 
actual  delivery.  I  am  of  opinion  that  the  defendants  are  entitled 
to  our  judgment. 

Appeal  dismissed. 

Solicitors  for  plaintiff:  Eyre  cfe  Co.,  for  Clarke  &  Son,  Leeds. 
Solicitors  for  defendants :  Blv/nf,  Tdlbs,  &  Lawford. 

(1)  1  M.  &  W.  633;  3  M.  &  W.  677. 

W.  A. 
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1886  [IN  THE  COURT  OP  APPEAL.] 

y  17,  H 
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June  11. 


Jfay^lT,  18,  HARRIS  v.  BRISCO. 


**  Maintenance^*  Action  for — Grounds  of  Defence — Charity, 
An  action  will  lie  to  recover  damages  caused  to  the  plaintiff  by  the  defendant's 
^maintenance"  of  a  third  person  in  legal  proceedings  between  him  and  the 
plaintiff. 

To  such  an  action  it  is  a  good  defence  that  the  defendant  assisted  the  third 
person  from  charitable  motives,  believing  that  he  was  a  poor  man  oppressed  hj 
a  rich  man.  It  is  not  necessary  that  the  defendant  should  have  acted  after  fall 
inquiry  into  the  circumstances,  but  the  defence  will  be  equally  arailable  even 
if  the  defendant,  had  he  made  full  inquiry,  would  have  asoertained  that  there 
was  no  reasonable  or  probable  ground  for  the  proceedings  which  he  assisted. 
Judgment  of  Wills,  J.,  reversed. 

Appeal  from  the  judgment  of  Wills,  J.,  at  the  trial  of  the 
action. 

The  action  was  brought  to  recover  damages  occasioned  to  the 
plaintiff  by  reason  of  the  defendant's  '^  maintenance '*  of  one 
Nailer  in  an  action  which  he  had  brought  against  the  plainti£ 
Nailer  was  entitled  to  the  equity  of  redemption  of  a  farm  which 
was  mortgaged  to  the  plaintiff,  and  which  was  occupied  by  Nailer. 
Nailer  sold  his  equity  of  redemption  to  the  plaintiff,  who,  after 
the  sale,  allowed  Nailer  to  remain  in  occupation  for  some  time, 
but  ultimately  turned  him  out.  Nailer  then  brought  an  action 
against  the  plaintiff  for  the  redemption  of  the  farm.  In  this 
action  Nailer  was  aided  and  maintained  by  the  defendant.  The 
plaintiff  set  up  the  assignment  of  the  equity  of  redemption  to  him, 
and  Nailer  then  alleged  that  he  had  never  executed  the  assign- 
ment, and  that,  if  he  had,  his  execution  of  it  had  been  obtained 
by  the  fraud  of  the  plaintiff.  Nailer  failed  in  this  action,  and  it 
was  dismissed  with  costs,  which  were  taxed  at  1182.  Nailer,  who 
was  a  pauper,  failed  to  pay  these  costs,  and  the  present  action  was 
brought  by  the  plaintiff  against  the  defendant  to  recover  the  1182., 
on  the  ground  that  he  had  '^  maintained  "  Nailer  in  the  former 
action.  The  defendant's  principal  defence  was,  that  he  had 
maintained  Nailer  from  motives  of  pure  charity,  believing  that 
he  was  oppressed  by  the  plaintiff,  and  that  he  was  without  the 
means  of  obtaining  redress. 
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The  action  was  tried  by  Wills,  J,,  without  a  jury,  at  Beading,       1886 

on  the  11th  and  12th  of  January,  1886.  habbib 

«. 
UnderhiU,  Q.a,  and  Harry  Nash,  for  the  plaintiff.  »«««• 

Jdfy  Q.Cy  for  the  defendant. 

Wills,  J.  The  plaintiff  sues  the  defendant  for  having  com- 
mitted the  offence  known  by  the  law  as  **  maintenance,"  that  is, 
in  popular  language,  he  charges  the  defendant  that,  without 
reasonable  or  probable  cause,  and  without  justifiable  excuse,  he 
encouraged  a  person,  whom  he  knew  to  be  utterly  unable  to  pay 
the  costs  of  a  litigation  if  it  should  be  unsuccessful,  to  engage  in 
that  litigation  and  to  carry  it  on  against  the  present  plaintiff, 
the  consequence  of  which  was  that  he  put  the  plaintiff  to  an 
expense  of  oyer  lOOZ.  The  plaintiff  says  that  the  defendant, 
having  done  that,  is  liable  to  recoup  him  that  loss.  No  doubt 
an  action  for  maintenance  is  very  seldom  resorted  to,  and  it  has 
been  suggested  that  the  ancient  law,  that  for  misconduct  of  this 
kind  a  defendant  may  be  made  liable  in  damages,  has  now  been 
altered.  But  a  very  short  time  ago,  in  Bradlaugh  v.  Newde- 
gate  (1),  this  very  question  was  raised,  and  Lord  Coleridge,  C.J., 
in  a  considered  judgment,  expressed  his  opinion  that  this  old  law 
is  unaltered,  and  moreover  that  it  is  a  beneficial  law,  which  may 
in  some  cases  afford  the  only  remedy  for  a  very  grievous  wrong. 
Independently  of  that  decision  I  should  have  felt  no  difficulty 
in  coming  to  the  same  conclusion.  As  it  is,  I  have  only  to  follow 
the  judgment  in  Bradlaugh  v.  Newdegate  (1),  which  has  not  been 
appealed  &om. 

The  question  therefore  is,  under  what  circumstances  is  an 
action  of  this  kind  maintainable  ?  It  is  extremely  difficult  to 
lay  down  any  quite  satisfactory  rule  with  regard  to  a  matter  of 
this  kind,  as  to  which  there  is  not  much  to  be  found  in  our 
modem  law  books.  But  this  much  appears  to  me  to  be  the  fair 
result  of  the  judgment  in  Bradlaugh  v.  Newdegaie  (1),  that  for  a 
stranger  to  a  litigation  to  embark  in  it  and  make  it  his  own  is 
prima  facie  unlawful,  and  that  such  conduct  requires  explanation 
and  justification  in  order  to  render  it  lawfuL  There  is  good 
reason  for  this,  for,  if  unlimited  licence  was  allowed  to  litigious 

(1)  11 Q.  3.0.1. 


Wills,  J. 
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1866  and  cantankerous  people,  who  rejoice  in  stirring  up  strife,  and 
Habmb  to  whom  an  atmosphere  of  litigation  is  as  the  breath  of  life 
£bi8co.  (*^^  there  are  such  people  in  the  world),  to  make  other  people's 
quarrels  their  own,  and  to  take  the  chance  of  success  without 
incurring  the  liabilities  of  failure,  a  great  many  persons  would  be 
harassed  and  vexed  by  unjust  and  improper  litigation.  There- 
fore the  law  has  wisely  imposed  some  check  upon  the  indulgence 
of  such  a  disposition.  In  order  to  justify  interference  of  this 
kind  to  the  prejudice  of  another  person  it  seems  to  me  essential 
either  that  the  person  who  interferes  should  himself  have  some 
interest  in  the  subject-matter  of  the  litigation,  or  that  where,  as 
in  the  present  case,  he  has  no  interest  whatever  in  the  subject 
matter,  he  should,  at  all  events,  have  some  sort  of  reasonable 
ground  for  his  interference.  Of  course  he  must  shew  that  he  is 
acting  bona  fide,  in  the  belief  that  the  person  whom  he  £avoai8 
at  the  expense  of  another  has  a  well  founded  claim  against  that 
other.  But  it  seems  to  me  that  it  is  necessary,  not  merely  that 
he  should  have  that  belief,  but  that  he  should  have  some  reason- 
able ground  for  his  belief.  I  do  not  mean  that  he  is  bound  to 
exercise  the  utmost  care  or  to  use  the  utmost  discretion  in 
his  interference,  but,  making  every  possible  allowance  for  the 
workings  of  a  generous  mind  in  favour  of  the  particular  person 
whom  he  believes  to  be  oppressed,  it  seems  to  me  that  he  ought 
not  to  indulge  that  species  of  charity  at  the  expense  of  another 
person  who  may  be  equally  innocent,  and  who  ought  to  be 
equally  the  subject  of  his  benevolent  consideration,  unless  he  has 
some  reasonable  ground  for  his  belief  that  he  is  .furthering  the 
cause  of  justice,  and  supporting  the  oppressed  against  the  oppres- 
sor, and  the  mere  fact  that  he,  upon  imperfect  information,  which 
he  has  taken  no  trouble  to  check  or  verify,  has  formed  an  opinion 
favourable  to  the  one  party  and  unfavourable  to  the  other,  is  not 
sufficient  to  justify  him  in  interfering  in  a  quarrel  with  which  he 
has  nothing  to  do  to  the  prejudice  of  a  third  person. 

It  seems  to  me  that  the  facts  of  the  present  case  are  such  as  to 
relieve  me  from  all  serious  difficulty,  because  they  fall  very  far 
short  of  what  any  reasonably  fair-minded  man  would  consider  a 
justification  for  the  defendant's  conduct.  Whatever  test  be 
adopted,  I  cannot  doubt  that  his  interference  was  unjustifiable 


Bbisoo. 

wills,  J. 
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and  illegal.  [The  learned  judge  reviewed  the  eyidence,  and  con-  1886 
tinned : — ]  One  would  have  supposed  that,  when  a  man,  who  kabrjb 
has  nothing  whatever  to  do  with  the  subject-matter  of  a  litiga- 
tion, constitutes  himself  so  far  the  judge  between  the  parties  as 
to  say  that  one  of  them  is  deserving  of  immediate  sympathy  and 
immediate  help  against  the  other,  in  a  fashion  which  may  be 
¥ery  disastrous  to  the  latter,  he  would,  at  all  events,  take  some 
pains  to  learn  who  the  people  are,  one  of  whom  is  alleged  to  have 
been  cheated  by  the  other.  The  defendant,  however,  made  no 
inquiry  as  to  the  character  of  either  of  the  parties,  though  a  very 
small  amount  of  inquiry  and  a  very  little  trouble  would  have 
satisfied  him  that  Nailer's  antecedents  were  not  such  as  he  was 
entitled  to  rely  upon  implicitly,  and  that  any  statements  which 
came  from  him  ought  to  be  received  with  caution.  To  make 
a  charge  of  fraud,  and  to  encourage  in  nmking  it  a  person  who  is 
tmable  to  pay  the  expenses  of  the  litigation,  without  the  slightest 
inquiry,  is,  in  my  opinion,  rash,  reckless,  and  unreasonable  in  the 
highest  degree,  and  I  trust  that  such  conduct  will  never  meet 
:with  any  sympathy  at  the  hands  of  any  tribunal  which  has  to  deal 
jwith  it.  It  seems  to  me  impossible  for  a  person  who  so  acts  to 
take  credit  to  himself  afterwards  for  such  charitable  and  benevo- 
lent motives  ias  will  relieve  him  from  the  natural  consequences  of 
unjustified  interference  in. a  quarrel  whiph  does  not  belong  to 
liim.  The  defendant,  as  it  seems  to  me,  had  nothing  to  go  upon 
beyond  the  vaguest  and  slenderest  suspicion. 

Whatever  may  be  the  accurate  definition  of  the  offence  or 
-illegal  act  known  as  *^  maintenance,"  it  seems  to  me  that  the  de- 
fendant's conduct  must  fall  within  any  possible  definition  of  it, 
^and  I  think  that  he  is  rightly  subjected  to  the  consequences  of 
-having  encouraged  Nailer  to  bring  the  former  action,  and  of 
ihaving  supplied  him  with  the  means  of  doing  so.  In  fact  he 
ihimself  brought  the  action  in  Nailer's  name,  gave  instructions  to 
Jiis  own  solicitor,  and  took  very  good  care  not  to  advance  money 
to  Nailer  (if  he  had,  I  suppose,  very  little  of  the  money  would 
have  gone  into  the  pocket  of  the  solicitor  who  was  carrying  on 
the  litijgation),  but  he  carried  on  the  litigation  himself.  There- 
for^,  my  judgment  must  be  against  the  defendant  for  the  sum 
claimed,  with  costs. 
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1886  The  defendant  appealed. 

Brwco,  ^^Vi  Q'^'>  ^^^  S^ffffy  for  the  defendant.  An  action  for  "  main- 
tenance "  will  not  now  lie,  whatever  may  have  been  the  law  in 
former  times.  The  decision  in  Bradkmgh  v.  NewdegcUe  (1)  that 
such  an  action  is  maintainable,  is  not  binding  on  this  Court,  and 
the  present  appeal  is  in  effect  an  appeal  from  that  decision. 
But,  if  such  an  action  will  lie,  the  fact  that  the  defendant,  in 
maintaining  Nailer,  was  acting  from  charitable  motives  is  a  good 
defence.  It  is  not  necessary  to  shew  that  there  was  reasonable  or 
probable  ground  for  bringing  the  former  action ;  it  is  enough  to 
shew  that  the  present  defendant  believed  that  the  plaintiff  in 
the  former  action  was  a  poor  man  oppressed  by  a  rich  man,  and 
unable  by  reason  of  his  poverty  to  defend  himself  against  that 
oppression,  and  that,  acting  upon  that  belief,  the  present  defend- 
ant assisted  Nailer  with  money  to  enable  him  to  carry  on  the 
former  action.  In  order  to  succeed  in  the  present  action  the 
plaintiff  is  bound  to  shew  that  the  defendant  acted  maliciously  in 
aiding  Nailer — ^that  he  had  a  mens  rea :  Findon  v.  Parker  (2) ; 
Hawkins'  Pleas  of  Crown,  8th  ed.,  vol.  i.,  p.  460 ;  Eudey  t« 
Hutley  (3) ;  Metropolitan  Bank  v.  Pooley.  (4) 

Underhill,  Q.C.f  and  Harry  Nash,  for  the  plaintiff.  The  action 
is  clearly  maintainable.  Bradlaugh  v.  Netvdegaie  (1)  shews  that  it 
is,  and  that  decision  is  in  conformity  with  many  older  ones.  It 
is  not  necessary  to  shew  that  the  defendant  had  a  mens  rea.  It 
is  sufficient  that  there  was  no  reasonable  or  probable  ground  for 
bringing  the  formed  action,  and  that  the  defendant  acted  reck- 
lessly in  assisting  Nailer  without  proper  inquiry  into  the  truth 
of  his  case.  Beckless  charity  of  this  kind  is  not  a  defence  to  the 
present  action ;  it  is  not  charity  within  the  meaning  of  the  autho- 
rities which  say  that  charitable  motives  are  a  good  excuse  for 
aiding  a  stranger  in  carrying  on  legal  proceedings  against  another 
person :  Bothewel  v.  Fewer  (5) ;  Fomeroy  v.  Ahbot  of  Buckfast  (6) ; 
Anon.  (7) ;  Brooke's  Abridgment,  tit  "  Maintenance  " ;  Viner's 

(1)  11  Q.  B.  D.  1.  (4)  10  App.  Cas.  210. 

(2)  11  M.  &  W.  675.  (5)  Y.  B  9  Hen.  6,  p.  64. 

(3)  Law  Hep.  8  Q.  B.  112.  (6)  T.  B.  21  Hen.  6,  p.  15. 

(7)  Y.  B.  22  Hen.  6,  p.  35. 
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Abridgment^  tit.  **  Maintenance."  The  old  cases  speak  of  giving  1886 
money  to  a  poor  man  ''to  maintain"  his  plea;  that  is  applic-  habbis 
able  rather  to  the  defendant  in  an  action  than  to  a  plaintiff— to  bb^cq. 
a  man  who  is  assailed  by  legal  proceedings  than  to  a  man  who 
commences  them,  and  in  most  of  the  cases  the  person  who  was 
**  maintained  "  was  a  defendant.  There  is  no  case  to  be  fonnd  in 
which  the  defence  of  charity  was  actually  raised  with  success  to 
an  action  for  maintenance;  there  are  only  dicta  that  charity 
wonld  be  a  defence.  Charity  is  not  mentioned  as  a  defence  or 
exception  in  either  Comyns'  Digest  or  Fisher's  Digest.  The 
riew  taken  by  the  judges  in  former  days  may  have  been  very 
reasonable  then,  but  it  does  not  follow  that  it  is  reasonable  now. 
Under  the  present  Bules  of  Court  great  facilities  are  given  to  a 
poor  man  to  sue  in  forma  pauperis.  The  mere  allegation  of 
charitable  motives  is  not  a  good  defence ;  reckless  charity  with- 
out reasonable  probable  cause  is  no  justification.  It  is  not  true 
charity  to  help  a  man  because  he  is  poor,  without  any  regard  to 
the  interests  of  his  antagonist ;  charity  should  be  she¥m  to  him 
also. 

[BowENy  L.  J.  Suppose  the  question,  whether  there  was  reason- 
able or  probable  cause  for  bringing  the  first  action,  depended  on 
a  difBcult  point  of  law  ?] 

Then  the  person  who  wished  to  aid  the  plaintiff  ought  before 
doing  so  to  take  the  opinion  of  counsel. 

The  Court  of  Appeal  will  not  interfere  with  the  judge's  finding 
on  the  facts  against  the  defendant  on  the  question  of  charity. 
In  an  action  of  this  kind  it  is  sufiBcient  to  allege  generally  that 
the  defendant  has  maintained  the  third  person ;  no  allegation  of 
malice  is  required :  Plowdens  Commentaries,  p.  51  b. ;  Bacon's 
Abridgment,  vol.  v.,  p.  253. 

Jelf,  Q.C.,  in  reply.  This  is  an  action  of  a  highly  penal 
character,  and  the  Court  will  not  now  extend  the  definition  of 
maintenance.  The  statutes  1  Bic.  2,  c.  4,  and  32  Hen.  8,  c.  9, 
provide  a  statutory  punishment  for  the  offence  of  maintenance, 
and  they  have  not  been  repealed. 

The  question  is,  who  may  lawfully  spend  money  in  bringing 
an  action?    A  plaintiff  himself  is  entitled  to  bring  an  action^ 
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1886  however  unreasonable  and  reckless  he  may  be  in  doing  so ;  the 
SsRjoB  law  does  not  take  cognizance  of  that  as  an  offence.  But  a  third 
JBbisco.  p&rty  who  intermeddles  with  litigation  which  does  not  concern 
him  is  guilty  of  ''maintenance."  There  are,  however,  several 
recognised  excuses,  such  as  the  relationship  of  father  and  son,  or 
that  of  master  and  servant.  The  charitable  motive  of  assisting  a 
poor  man  who  is  oppressed  is  also  an  excuse.  The  essential  point 
is  whether  the  person  aided  is  a  poor  man.  In  modem  times  the 
stringency  of  the  old  common  law  as  to  ''maintenance  "  has  been 
relaxed :  Master  v.  Miller.  (1) 

Cur.  adv.  mU. 

June  11.  Fry,  L.J.,  delivered  the  judgment  of  the  Court 
(Lord  Esher,  M.B.,  and  Bowen  and  Fry,  L. JJ.)  as  follows : — 

This  is  an  appeal  from  a  judgment  of  Wills,  J.,  by  which  the 
plaintiff  recovered  from  the  defendant  Brisco  a  sum  of  1182.,  and 
costs. 

The  action  was  one  for  maintenance,  and  the  short  facts  are 
these : — 

One  William  Nailer  and  his  brother  Charles  Nailer  were 
owners  in  fee  in  equal  moieties  of  a  small  farm.  This  had  been 
mortgaged  for  lOOOZ.  Charles  Nailer  sold  to  the  plaintiff  Harris 
his  equity  of  redemption  in  his  moiety  for  25?.  William  Nailer 
obtained  advances  from  Harris.  Harris  took  an  assignment  of 
the  mortgage  for  lOOOZ.,  and  subsequently  purchased  from  William 
Nailer  his  equity  of  redemption  in  his  moiety  for  40Z.  Harris 
allowed  William  Nailer  for  a  time  to  occupy  the  farm,  and  theD 
turned  him  out.  Nailer  considered  himself  aggrieved,  and 
brought  an  action  in  the  Chancery  Division  against  Harris  for 
the  redemption  of  the  farm.  In  this  action  Nailer  was  aided  and 
abetted  by  Brisco.  Harris  set  up  the  assignment  of  the  equity  of 
redemption,  and  thereupon  Nailer  by  amendment  denied  that  he 
had  executed  any  conveyance  of  his  equity  of  redemption,  and 
alleged  that,  if  he  had  executed  any  such  conveyance,  his  execu- 
tion was  procured  by  fraud.  This  action  was  tried  before  Kay,  J., 
when  the  plaintiff  Nailer  entirely  fetiled,  and  his  action  was 

(1)  4  T.  R.  at  p.  340. 
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dismissed,  with  costs  to  be  paid  by  Nailer.    Harris's  costs  were       1886 
taxed  at  the  sum  of  113Z.  Os.  id.,  which  sum.  Nailer  being  a      Habbis 
pauper,  has  never  been  paid.    Harris  has  brought  the  present      bb^. 
action  to  recover  this  sum  of  113Z.  Os.  M.,  together  with  5Z.  for     ^~[^j 
personal  costs,  from  Brisco,  as  having  maintained  Nailer  in  his 
redemption  action.    Wills,  J.,  has  held  that  the  plaintiff  has 
proved  his  case,  and  from  his  judgment  the  defendant  Brisco  has 
appealed. 

On  this  appeal  many  points  have  been  urged. 

The  defendant's  counsel  have,  in  the  first  place,  contended  that 
no  such  action  will  lie.  On  principle  this  contention  appears 
untenable,  for  maintenance  is  an  unlawful  act,  and,  when  an 
unlawful  act  results  in  a  particular  wrong  to  a  particular  person, 
our  law,  generally  speaking,  gives  to  such  person  a  remedy  by 
action  against  the  wrongdoer.  But  it  is  hardly  necessary  to 
resort  to  principle,  for  the  point  is  well  covered  by  authority. 

The  law  writers  of  the  age  of  Elizabeth  refer  to  the  action  in 
question  as  a  well  known  one.  Theloall,  in  his  Digest  des  Briefes 
(lib.  2,  cap.  12,  fo.  59),  states  a  case  in  which  three  plaintiffs 
may  be  joined  in  a  brief  in  maintenance,  and  Bastall,  in  his 
Entrees,  under  the  head  ^^  Maintenance,"  gives  a  form  of  a  count 
in  such  an  action.  Lord  Coke,  2  Inst.  208,  is  equally  clear.  "  An 
action  of  maintenance  did  lie  at  the  common  law,"  he  says,  in 
commenting  on  the  statute  of  Westminster  the  First,  which  on 
this  point  was  declaratory  of  the  common  law.  Comyns'  Digest 
(title  Maintenance,  c.  1)  is  to  the  like  effect.  Les  Termes  de 
la  Ley,  p.  422,  after  defining  maintenance,  adds:  ''The  party 
grieved  shall  have  against  him  "  (that  is,  the  wrongdoer)  **  a  writ, 
called  a  writ  of  maintenance."  Lord  Loughborough,  in  1797,  in 
Wallis  V.  Diiike  ofPortlatid  (1),  in  like  manner  declared  that  such 
an  action  would  lie  at  common  law.  In  Pechdl  v.  Watson  (2) 
the  Court  of  Exchequer  seem  to  have  entertained  no  doubt  as  to 
the  existence  of  such  an  action;  and,  lastly,  in  BradUmgh  v. 
Newdegate  (3),  Lord  Coleridge,  C.  J.,  upheld  the  action.  In  the 
face  of  this  long  chain  of  authorities  the  defendant's  argument  on 
this  point  is  utterly  untenable. 

(1)  3  Ves.  602.  (2)  8  M.  &  W.  691. 

(3)  11  Q.  B.  D.  1.  , 

2  N  2  2 
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1886  In  the  next  place,  the  defendant  alleges  that  he  aided  and 

Harbis  maintained  Nailer  out  of  charity,  and  that  charity  is  an  answer 
Bb^.  ^^  ^^  action  of  maintenance.  Now  the  facts  of  the  case,  as  found 
by  Wills,  J.,  appear  to  us  to  be  shortly,  that  the  defendant  Brisoo 
aided  Nailer  ont  of  charity,  and  because  he  believed  him  to  be 
oppressed  by  Harris,  but  that  in  fact  Nailer  was  not  oppressed  by 
Harris,  and  had  no  cause  of  action  against  him,  and  that  Brisco 
took  no  reasonable  pains  to  make  inquiry  into  the  real  facts  of 
the  case,  or  to  ascertain  those  facts,  and  that,  if  he  had  acted  as  a 
reasonable  man,  he  would  never  have  aided  Nailer  in  an  action, 
and  thereby  put  Harris,  not  only  to  the  anxiety  and  trouble  of 
being  defendant  in  the  action,  but  to  the  loss  of  his  costs  from 
the  poverty  of  Nailer ;  and  Wills,  J.,  has  held,  as  a  matter  of  law, 
that  the  mere  desire  to  benefit  Nailer  is  not  a  defence  to  the 
present  action,  ''unless  the  defendant  had  some  reasonable  ground 
for  his  belief  that  he  was  furthering  the  cause  of  justice  and 
supporting  the  oppressed  against  the  oppressor.'' 

To  the  view  taken  by  Wills,  J.,  of  the  facts  we  entirely  assent, 
but  upon  these  facts  two  questions  of  law  arise  which  have  been 
argued  before  us,  viz. :  First,  Is  charity  a  defence  to  an  action  for 
maintenance  ?  Secondly,  Is  thoughtless  and  inconsiderate  kind- 
ness towards  a  particular  person  charity  within  the  meaning  of 
the  defence,  if  such  defence  there  be  ? 

The  doctrine  that  charity  is  an  excuse  for  maintenance  seems 
first  to  have  found  expression  in  our  law  in  the  case  of  Rothewdy. 
Fewer  (1),  in  the  course  of  which  Martin,  Justice  of  the  Common 
Pleas,  said :  ^  I  can  give  gold  or  silver  to  a  man  that  is  poor  to 
maintain  his  plea,  if  he  himself  cannot  through  his  poverty :  this 
is  not  maintenance  against  the  law  " ;  and  in  Power  or  Pomerwf 
V.  Abbot  of  BuckfaM  (2),  Fasten,  a  judge  of  the  Common  Pleas, 
said  (3) :  *'  Suppose  that  I  of  my  charity  give  a  sum  of  money  to 
a  poor  man  who  has  a  suit,  in  order  to  aid  him  in  the  suit ;  it  is 
no  maintenance :  no  more  is  it  in  the  case  at  the  bar."  Again, 
in  22  Hen.  6,  p.  35,  Prisot,  Serjeant,  who  appears  to  have  been 
counsel  in  the  case,  observed  *^  that  in  writ  of  maintenance  it  is 
a  good  plea  that  he  who  is  supposed  to  have  been  maintained  is 

(1)  Y.  B.  9  Hen.  6,  p.  64.  (2)  Y.  B.  21  Hen.  6,  p.  15. 

(3)  Y.  B.  21  Hen.  6,  p,  16. 
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n  poor  man,  and  had  no  means  to  defend  himself  in  the  suit       1886 
which  the  plaintiff  had  against  him,  and  that  the  said  new      habris 
defendant  of  his  alms  gave  him  20^.,  which  is  the  same  mainte-      bruoo. 
nance  alleged.'' 

These  authorities  found,  as  might  be  expected,  their  place  in 
the  Abridgements  of  Brooke  and  Bolle,  and  the  result  of  them 
appears  in  Hawkins'  Pleas  of  the  Crown,  8th  ed,,  vol.  i.,  p.  460, 
in  the  statement  that  '^  it  seems  to  be  agreed  that  any  one  may 
lawfully  give  money  to  a  poor  man  to  enable  him  to  carry  on  his 
suit,"  and  in  Blackstone's  Commentaries,  vol.  iv.,  p.  134,  in  the 
words,  *^  A  man  may,  however,  maintain  the  suit  of  his  near  kins- 
man, servant,  or  poor  neighbour  out  of  charity  and  compassion 
with  impunity."  Similar  statements  are  to  be  found  in  Viner's 
and  Bacon's  Abridgements,  tit.  ^'  Maintenance." 

It  is,  no  doubt,  remarkable  that  no  case  can  be  found  in  our 
law  books  in  which  the  defence  of  charity  has  been  actually  raised 
to  a  proceeding  for  maintenance.  But  the  proposition,  that 
charity  is  a  good  defence,  was  asserted  by  the  judges  as  well 
known  and  understood  law  more  than  four  hundred  years  ago, 
when  the  law  of  maintenance  was  more  fSeuniliar  than  it  is  now, 
and  it  has  been  adopted  and  accepted  by  the  compilers  of  the 
digests  to  which  we  are  accustomed  to  look  for  guidance,  and 
upon  this  proposition  no  judge,  counsel,  or  writer  has,  so  far  as 
we  can  leam,  thro¥m  any  doubt.  We  hold  that  the  proposition 
is  part  of  the  law  of  England. 

But,  if  the  law  be  correctly  laid  down  in  the  passages  we  have 
cited,  it  appears  to  us  to  follow  that  the  limitation  put  on  the 
meaning  of  the  word  "  charity  "  by  Wills,  J.,  cannot  be  main- 
tained. He  requires  that  charity  shall  be  thoughtful  of  its  con- 
sequences, shall  be  regardful  of  the  interest  of  the  supposed 
oppressor,  as  well  as  of  the  supposed  victim,  and  shall  act  only 
after  due  inquiry  and  upon  reasonable  and  probable  cause.  If  we 
were  making  new  law  and  not  declaring  old  law  it  would,  in  our 
opinion,  be  well  worthy  of  consideration  whether  such  a  limita- 
tion of  the  doctrine  that  charity  is  an  excuse  for  maintenance 
would  not  be  wise  and  good.  But  is  it  not  an  anachronism  to 
suppose  any  such  view  of  charity  to  have  been  present  to  the 
zninds  of  the  judges  of  the  reign  of  Henry  VI.  ? — ^a  view  which 
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1886  ^^^^  ^^^  ^^  present  to  the  minds  only  of  a  select  few,  and  does 

g^^g  not  commend  itself  to  a  large  proportion  of  the  kind-hearted  and 

V.  charitable  amongst  mankind  ?    To  say  that  charity  is  not  charity 

'  unless  it  be  discreet,  appears  to  us  without  foundation  in  law. 

Frv  IT 

'  *  *  Of  this  limitation  on  the  word  "  charity  "  no  trace  can  be  found  in 
any  of  the  authorities  which  have  been  cited,  and,  fuithermoie, 
in  the  other  exceptions  to  the  law  of  maintenance,  such  as  those 
arising  from  the  relations  between  lord  and  tenant,  master  and 
servant,  neighbour  and  neighbour,  there  appears,  so  far  as  we  can 
learn,  to  be  no  case  or  dictum  in  the  books  in  which  the  duty  of 
making  inquiry,  or  of  acting  only  on  reasonable  and  probable 
grounds,  has  been  recognised  as  a  limitation  of  the  right  of 
giving  assistance. 

For  these  reasons,  but  not  without  regret,  we  differ  from 
Wills,  J.,  and  think  that  his  judgment  must  be  reversed,  and  the 
action  dismissed  with  costs  here  and  below. 


Solicitor  for  plaintiff:  B.  T.  Webster. 
Solicitor  for  defendant :  B,  A.  Biale. 


Appeal  allowed. 


W.  L.  C. 


Julyy  27,  28.  OSBORNE  v.  MILMAN, 

Prison — Committid  to^  of  UnqucUffied  Person  acting  as  Solicitor — Treatment  in 
Prison — "  Criminal  Prisoner^^  Meaning  qf — Solicitors  Ads  (6  <fe  7  Tid, 
c.  73),  ss.  2,  32,  (23  A  24  Vict.  c.  127),  s.  26— Prison  Acts  (28  &  29  Vict, 
c,  126),  ss.  4,  67,  (40  &  41  Vict.  c.  21),  s.  41. 

A  person  committed  to  prison  imder  6  &  7  Vict,  c  73,  s.  32,  and  23  Sc  24  Vict, 
c.  127,  8.  26,  for  acting  as  a  solicitor  though  not  duly  qualified,  is  not  a 
''criminal  prisoner"  within  28  &  29  Vict.  c.  126,  s.  4,  which  enacts  that 
"  criminal  prisoner  shall  mean  any  prisoner  charged  with  or  convicted  of  a 
crime."  Such  a  prisoner  is  a  person  imprisoned  under  a  rule  or  order  of  Court 
within  40  &  41  Vict.  c.  21,  s.  41,  and  is  therefore  entitled  to  be  treated  as  a 
misdemeanant  of  the  first  division  pursuant  to  28  &  29  Vict.  c.  126,  s.  67, 
which  provides  that  such  a  misdemeanant  shall  not  be  deemed  to  be  a  criminal 
prisoner  within  the  meaning  of  that  Act. 

Action  tried  by  Denman,  J. 

The  plaintiff  was  conunitted  to  goal  for  six  months  by  an  order 
of  the  Queen's  Bench  Division  made  under  6  &  7  Yict.  c.  73,8S.  2 
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and  32,  and  23  &  24  Vict.  e.  127,  s.  26,  for  haying  practised  as  a       1886 
solicitor  though  not  duly  qualified.    He  was  accordingly  arrested     osbormb  • 
and  conveyed  to  HoUoway  gaol,  of  which  the  defendant  was     milman.' 
governor,  and  was  there  placed  on  the  criminal  side  and  treated 
as  a  convicted  criminal  not  sentenced  to  hard  labour.    He  con- 
tended that  he  ought  to  have  been  treated  as  a  misdemeanant  of 
the  first  division,  and  sued  the  defendant  for  damages  for  false 
imprisonment  and  trespass,  and  for  having  been,  as  was  admitted, 
subjected  to  labour  which,  though  not  technically  hard  labour, 
was  labour  to  which  he  would  not  have  been  subjected  had  he 
not  been  placed  on  the  criminal  side  of  the  prison.    A  sum  of 
501.  was  fixed  as  the  sum  for  which  the  plaintiff  was  to  have 
judgment  if  he  were  entitled  by  law  to  recover  any  damages 
at  alL 

WUdey  Wright,  and  Bichards,  for  the  plaintiff.  The  plaintiff 
was  not  a  person  convicted  of  a  crime,  the  offence  for  which  he 
was  committed  is  not  a  criminal  offence,  it  is  contempt  of  Court, 
or  an  offence  in  the  nature  of  contempt  of  Court.  He  ought  not 
therefore  to  have  been  treated  as  a  convicted  criminal  prisoner 
not  sentenced  to  hard  labour.  By  6  &  7  Vict.  c.  73,  s.  2  (1),  no 
person  is  to  act  as  a  solicitor  unless  duly  qualified.  That  section 
attaches  no  penalty  to  a  violation  of  its  provisions,  so  that  until 

(1)  6  &  7  Vict.  c.  73,  enacts  in  s.  2,  and  in  that  case  "  it  sliall  and  may  be 
that  **  no  person  sliall  act  as  an  attor-  lawful  to  and  for  the  said  Court  to 
ney  or  solicitor''  unlesa  such  person  commit  such  unqualified  person  so  act- 
shall  have  been  duly  qualified,  and  in  ing  or  practising  as  aforesaid  to  the 
8. 32  that  if  any  solicitor  shall  wilfully  prison  of  the  said  Court  for  any  term 
and  knowingly  act  as  agent  in  any  not  exceeding  one  year." 
action  or  siut  in  any  Court  for  any  Sect.  35  makes  it  contempt  of  Court 
person  not  duly  quafified  to  act  as  a  for  an  unqualified  person  to  sue  out  in 
solicitor,  or  permit  his  name  to  be  used  his  own  name  or  in  the  name  of  any 
in  any  such  action  or  suit,  or  do  any  other  person  any  writ  or  process,  or 
other  act  to  enable  any  such  unquali-  to  commence,  prosecute  or  defend  any 
fied  person  to  appear,  act,  or  practise  action,  suit,  or  proceedings  in  any 
in  any  respect  as  a  solicitor,  then  on  superior  court, 
complaint  made  in  a  summary  way  to  Sect.  36  contains  a  similar  enactment 
any  of  the  superior  courts  wherein  such  relatingto  proceedings  in  county  courts, 
attorney  or  solicitor  has  been  admitted.  These  two  sections  are  repealed  by 
and  pn)of,eyery  such  solicitor  so  ofifend-  the  Statute  Law  Revision  Act,  1874, 
ing  shall  and  may  be  struck  off  the  roll,  37  ^  38  Vict.  c.  96. 
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I88g  the  Amending  Act,  23  &  24  Vict.  c.  127  (1)  was  passed,  which 
OsBOBME  by  s.  26  imposes  a  penalty  on  a  person  acting  in  contravention  of 
MiuiAK.  ^  ^  ^^  ^^®  earlier  Act,  the  only  mode  of  proceeding  against  snch 
a  person  would  have  been  by  indictment :  Beg.  t.  Buchanan,  (2) 
Sect  32  of  6  &  7  Vict.  c.  73,  the  section  under  which  the  order 
against  the  plaintiff  was  made,  authorizes  the  Court  to  commit 
"  to  the  prison  of  the  said  Court "  for  one  year  any  unqualified 
person  acting  as  a  solicitor  through  another  person,  though  that 
person  is  duly  qualified.  The  prison  of  the  Queen's  Bench  to 
which  such  a  person  was  to  be  committed  never  was  a  criminal 
prison.  A  criminal  prisoner  is  defined  by  28  &  29  Vict,  c  126, 
8.  4,  as  "any  prisoner  charged  with  or  convicted  of  a  crime,"  and 
8.  67  of  that  Act  enacts  that  prisoners  convicted  of  misdemeanor 
and  not  sentenced  to  hard  labour  are  to  be  divided  into  two 
divisions,  and  a  misdemeanant  of  the  first  division  "  shall  not  be 
deemed  to  be  a  criminal  prisoner  within  the  meaning  of  this  Act" 
40  &  41  Vict.  c.  21,  s.  41,  enacts  that  "  any  person  who  shall  be 
imprisoned  under  any  rule,  order,  or  attachment  for  contempt  of 
any  Court"  shall  be  treated  as  a  misdemeanant  of  the  first 
division  within  the  meaning  of  28  &  29  Vict*  c  127,  s.  67,  while 
8.  26  provides  for  the  confinement  of  debtors  and  prisoners  who 
are  not  criminal  prisoners,  and  s.  38  has  reference  to  prisoners 
imprisoned  for  non-compliance  with  orders  of  justices.  Bules 
providing  for  the  treatment  of  misdemeanants  of  the  first  division 
have  been  made,  and  those  rules  apply  to  a  prisoner  like  the 
plaintiff.  (3)    There  is,  therefore,  a  distinction  between  convicted 

(1)  23  &  24  Vict,  c  127,  enacts  by  (2)  8  Q,  B.  883. 

8.  26  that  every  person  who  acts  as  (3)  Rule  24  of  the  Prison  Boles, 

attorney  or  solicitor  contrary  to  the  1878,  made  under  the  Prisons  Act, 

enactment in6&7Vict.c.  73,8. 2, with-  1877  (40  &  41  Vict.  c.  21),  is  » 

out  being  qualified  "  shall  be  deemed  follows : 

guilty  of  a  contempt  of  the  Court  ''The  foregoing  rules  relating  to 

in  which  the  action,  cause,  suit,  matter  misdemeanants  of  the  first  division 

or  proceeding  in  relation  to  which  he  shall  (to  the  exclusion  of  any  other 

so  acts  is  brought,  had,  or  taken,  and  rules  applicable   exclusively  to  any 

may  be  punished  accordingly."     It  particular  class  of  prisoners)  apply 

also  prevents  him  from  recovering  any  also  to  (a)  any  prisoner  conunitted 

fees,  and  imposes  a  penalty  of  fifty  tmder  any  rule,  order,  or  attachment 

pounds.  for  contempt  of  Court" 
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criminal  prisoners  and  persons  committed  to  prison  for  other       1686 
causes.    The  plaintiff  has  never  been  convicted,  he  has  been  im-     osbobne 
prisoned  under  an  order  within  40  &  41  Vict.  c.  21,  s.  41.  Miuian 

Sir  a  BusseU,  A.G.,  and  B.  8.  WrigUy  for  the  defendant.  The 
plaintiff  was  a  convicted  criminal  prisoner.  A  crime  is  the  com- 
mission of  an  act  in  violation  of  a  public  law  forbidding  it,  or  it 
may  be  described  as  an  act  or  omission  for  which  legal  punish- 
ment may  be  inflicted :  4  Black.  Com.  5 ;  Stephen's  Summary  of 
Criminal  Law,  p.  1 ;  Stephen's  Digest  of  Criminal  Law,  p.  8 ; 
Stephen's  History  of  Criminal  Law,  p.  1 ;  Wharton's  Law  Lexicon, 
tit  Crime.  If  6  &  7  Vict  c.  73,  had,  in  s  32,  only  prohibited  the 
act,  as  s.  2  did  that  dealt  with  in  that  section,  and  had  not  given 
the  Court,  by  s.  32,  the  summary  power  of  punishment,  then  the 
person  violating  the  provisions  of  s.  32  could  have  been  indicted, 
and  might  have  been  convicted;  the  mode  of  procedure  pre- 
scribed for  punishing  an  offence  cannot  change  the  nature  of  the 
offence.  If,  therefore,  what  the  plaintiff  did  was  a  crime,  it  follows 
that  he  has  been  convicted  of  it  A  conviction  is  the  adjudica- 
tion by  a  duly  authorized  tribunal  on  a  violation  of  law :  Tomlin's 
Law  Dictionary,  voL  i.,  tit  Convict ;  Wharton's  Law  Lexicon, 
tit  Conviction.  The  Act  40  &  41  Vict  c.  21,  s.  41,  and  the  prison 
rules  made  under  it,  can  only  apply  to  a  person  committed  under 
that  section,  and  the  section  only  applies  to  persons  committed 
for  contempt  of  Court,  not  to  persons  committed  for  the  violation 
of  a  penal  statute.  The  Court  which  made  this  order  was  punish- 
i^gf  hy  a  summary  process,  a  breach  of  a  statute,  it  was  not  exer- 
cising its  disciplinary  authority  over  one  of  its  ofBcers.  Had  that 
been  the  case  the  plaintiff  could  have  appealed :  In  re  Hardunek  (1) ; 
but  he  could  not  appeal  from  this  order,  for  it  was  an  order 
sentencing  him  to  punishment  for  a  crime. 

WUdey  Wright,  in  reply. 

July  28.  Denman,  J.  The  question  for  decision  in  this  case 
isy  whether  the  defendant,  the  governor  of  Holloway  Prison,  was 
justified  in  treating  the  plaintiff  as  a  '^  criminal  prisoner,"  or  (to 
use  the  definition  of  s.  4  of  the  Prisons  Act,  1865,  28  &  29  Vict 
c  126),  a  prisoner  **  convicted  of  a  crime."    It  was  agreed  that  if 

(1)  12  a  B.  D.  148. 
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he  was  not,  judgment  should  be  given  for  the  plaintiff  for  50J. 
damages  and  costs ;  otherwise,  judgment  for  the  defendant,  with 
costs. 

The  prisoner  was  committed  to  Holloway  Prison  under  a 
warrant  issued  in  pursuance  of  an  order  of  the  Queen's  Bench 
Division  of  the  High  Court  of  Justice,  dated  the  28th  of  Novem- 
ber, 1883,  by  which,  after  reciting  a  hearing  upon  certain  affidavits 
and  upon  a  notice  of  motion,  that  certain  persons  might  be  stmck 
off  the  rolls,  and  that  they  and  the  plaintiff  might  be  punished 
under  the  6  &  7  Vict.  c.  73,  and  23  &  24  Vict  c.  127  (they,  for 
having,  then  being  certificated  solicitous,  allowed  the  plaintiff  to 
practise  in  their  names,  and  the  plaintiff,  for  having  so  practised, 
being  an  unqualified  person),  it  was  ordered  that  they  should  be 
struck  off  the  rolls,  and  that  the  plaintiff  be  oommitted  to  the 
custody  of  the  governor  of  Her  Majesty's  Prison,  Holloway,  for 
six  months,  pursuant  to  the  statutes  in  that  case  made  and  pro- 
vided. 

The  plaintiff,  having  been  arrested  in  pursuance  of  this  order, 
was  taken  to  Holloway  Gaol,  and,  on  his  arrival,  protested  against 
being  placed  on  the  criminal  side  and  subjected  to  certain  treat- 
ment* to  which  he  would  not  have  been  subjected  if  treated  as  a 
prisoner  merely.  The  governor,  the  defendant,  after  considering 
the  point,  came  to  the  conclusion  that  he  ought  to  be  placed  on 
that  side,  and  treated  as  a  convicted  criminal  prisoner  according 
to  the  acts  and  rules  bearing  upon  the  question,  and  he  was  in 
fact  treated  as  a  convicted  criminal  prisoner  not  sentenced  to 
hard  labour  for  the  period  mentioned  in  the  order  of  the  Court 

By  8.  2  of  6  &  7  Vict.  c.  78,  it  was  enacted  that  no  person  should 
act  as  an  attorney  or  solicitor  without  being  duly  qualified.  And 
by  s.  32  of  the  same  Act  it  was  enacted  that  if  any  attorney 
or  solicitor  should  knowingly  act  as  agent  for  any  unqualified 
person  he  might  be  struck  off  the  rolls ;  and  then  followed  the 
provision — and  in  that  case,  and  upon  complaint  in  a  summary 
way  and  proof  on  oath — '4t  shall  and  may  be  lawful  to  and  for 
the  said  Court  to  commit  such  unqualified  person  .  •  •  •  to  the 
prison  of  the  said  Court  without  bail  or  mainprize  for  any  term 
not  exceeding  one  year." 

The  plaintiff  was  undoubtedly  committed  under  the  powers  of 


I>enman,  J. 
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these  two  sections^  and  it  is  equally  free  from  doubt,  unless  the        1886 
case  of  Beg.  y.  Btichanan  (1)  was  wrongly  decided,  which  I  can-     Osborne  ~ 
not  assume,  that  if  the  case  had  arisen  immediately  after  the     j^j^]^^ 
passing  of  that  Act  he  would  have  been  liable  to  be  indicted  for  a 
misdemeanour  notwithstanding  the  summary  proceeding  author- 
ized by  s.  32,  and  notwithstanding  that  by  s.  85  and  36  of  that 
Act  there  were  special  proyisions  that  a  person  so  acting  should 
be  incapable  of  recovering  his  fees,  and  that  his  offence  should  be 
deemed  a  contempt  of  Court,  and  be  punished  accordingly.    The 
last  named  sections  were  repealed  by  the  Statute  Law  Beyision  Act 
of  1874,  but  apparently  only  for  the  reason  that  in  the  meantime 
had  been  passed  the  Solicitors  Act,  1860  (23  &  24  Vict.  c.  127), 
which  by  s.  26  provides  to  the  same  effect. 

The  question  is  whether  under  these  enactments  and  the 
enactments  and  rules  relating  to  prisons,  the  plaintiff  became  a 
"  convicted  criminal  prisoner  "  by  reason  of  the  committal  above 
described. 

I  am  of  opinion,  notwithstanding  the  powerful  argument  of  the 
Attorney-General  to  the  contrary,  that  he  did  not. 

I  do  not  say  that  if  instead  of  proceeding  summarily  under  the 
Act  the  parties  complaining  of  the  plaintiff's  conduct  had  in- 
dicted him  for  a  misdemeanour,  as  in  Beg.  v.  Buchanan  (1),  and 
he  had  been  convicted  of  a  misdemeanour,  he  would  not  have 
been  liable  to  be  d^t  with  as  he  has,  but  where  no  indictment 
is  preferred,  nor  any  proceeding  which,  by  statute,  is  made  to 
authorize  a  **  conviction  "  in  the  ordinary  sense  of  the  word  as 
applied  to  felonies  or  misdemeanours,  whether  punishable  by 
indictment  or  by  magistrates  under  some  statute,  I  do  not  think 
that  any  person  imprisoned  by  any  Court  can  be  held  to  be  a 
convicted  **  criminal  prisoner''  within  the  meaning  of  s.  4  of  the 
Prisons  Act,  1865  (28  &  29  Yict.  c.  126). 

Several  definitions  of  the  word  **  crime  "  were  referred  to  by 
the  Attomey-Greneral  in  the  course  of  the  argument,  one  by 
Mr.  Justice  Stephen  in  his  History  of  the  Criminal  Law,  which 
read  by  itself  would  go  further  than  I  should  be  prepared  to 
indorse ;  but  I  do  not  understand  that  learned  judge  to  be  there 
intending  to  say  anything  contrary  to  what  he  says  at  the  begin- 

(1)  8  Q.  B.  883. 
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ning  of  chap,  ii.,  art.  15,  of  his  Digest  of  the  Criminal  Law  under 
the  heading  of  "Classification  of  Crimes**:  "Every  crime  is 
either  treason,  felony,  or  misdemeanour/'  and  it  is  in  this  sense 
that  I  think  the  word  is  used  in  s.  4  of  the  28  &  29  Vict.  c.  126, 
and  I  cannot  hold  that  there  has  been  a  conviction  of  the  plaintiff 
of  any  such  offence,  though  it  is  possible  that  the  facts  of  the 
case  might  have  warranted  such  a  conviction. 

Then,  inasmuch  as  the  plaintiff  was  not,  in  my  opinion,  a 
criminal  prisoner  within  the  meaning  of  the  Act,  it  follows  from 
the  admission  made  at  the  trial  that  the  plaintiff  is  entitled  to 
judgment. 

There  is  another  ground  on  which  I  think  he  is  so  entitled. 
Sect.  67  of  the  Act  of  1865  contains  a  provision  for  the  classifi- 
cation of  misdemeanants  not  sentenced  to  hard  labour  into  two 
classes,  according  to  the  order  of  the  judge  who  tries  them,  and 
empowers  the  judge  to  order  such  persons  to  be  treated  as  misde- 
meanants of  the  first  division,  and  a  misdemeanant  of  the  first 
division  shall  not  be  deemed  to  be  a  criminal  prisoner  within  the 
meaning  of  this  Act. 

The  subsequent  Act  (40  &  41  Yict.  c.  21,  s.  41)  provides  that 
any  person  who  shall  be  imprisoned  under  any  rule,  order^  or 
attachment  for  contempt  of  any  Court  shall  be  in  like  manner 
treated  as  a  misdemeanant  of  the  first  division  within  the  meaning 
of  the  said  s.  67  of  the  Act  of  1865. 

It  may  be  doubtful  whether  the  plaintiff  was,  strictly  speaking, 
imprisoned  for  contempt  of  Court  because  the  order  under  ^diich  he 
was  imprisoned  does  not  so  describe  the  cause  of  his  committal. 

But  if  not,  it  appears  to  me  that  at  any  rate  he  was  imprisoned 
under  a  rule  or  order  of  the  High  Court  of  Justice,  and  that  this 
is  sufficient  to  bring  him  within  s.  41  of  the  later  Act.  I  do  not 
read  those  words  so  as  to  restrict  the  rules  or  orders  referred  to 
necessarily  to  cases  of  contempt  of  Court,  still  less  to  "attach- 
ments '*  for  contempt  of  Court.  But,  if  it  were  necessary,  I  see  no 
difficulty  in  holding  that  this  was  an  imprisonment  under  a  role 
or  order  for  contempt  of  Court,  inasmuch  as  the  26th  section  of 
23  &  24  Yict.  c  127,  enacts  that  any  person  who  acts  as  the  plain- 
tiff acted  "  shall  be  deemed  guilty  of  a  contempt  of  Court,  and 
may  be  punished  accordingly,"  i.e.,  as  for  a  contempt  of  Court. 
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But  whatever  be  the  exact  construction  of  s.  41  of  the  later       l^ss 
Prisons  Act,  I  do  not  think  that  the  committal  of  the  prisoner     Osbobkb 
under  the  order  of  the  Queen's  Bench  Division  made  him  a     MnjfAN, 
criminal  prisoner  within  the  definition  of  the  Prisons  Act,  1865 
(28  &  29  Vict.  e.  126),  and  I  therefore  give  judgment  for  the 
plaintiff  for  502.  and  costs. 

Judgment  for  {he  plaintiff. 

Solicitor  for  the  plaintiff:  Godfrey. 

Solicitor  for  the  defendant :  Bjare^  Sciieitor  to  the  Treasury. 

R.B.R, 


PN  THE  COURT  OP  APPEAL.]  Jum  25,  26. 

Ex  PAKTE  GILCHRIST.    In  bb  ARMSTRONG. 

Bankruptcy — Married  Woman  trading  separatefy  from  her  Husband — Separate 
Property — General  Power  of  Appointment — Married  Women^s  Property 
Act,  1882  (45  <&  46  Vict,  c.  75),  9.  1,  sulhs.  6^Bankrtiptcy  Act,  1883 
(46  <fe  47  Vict.  c.  52),  m.  44,  152— Bankruptcy  Act,  1869  (32  A  33  Vict. 
c.  71),  88.  4, 15. 

By  the  Married  Women's  Property  Act,  1882  (45  &  46  Vict.  c.  75),  s.  1, 
8ub-8.  5,  "Every  married  woman  carrying  on  a  trade  separately  from  her 
husband  shali,  in  respect  of  her  separate  property,  be  subject  to  the  bankruptcy 
]aw8  in  the  same  way  as  if  she  were  a  feme  sole '' : — 

Held,  that  the  expression  "separate  property**  includes  only  that  which 
would,  if  the  woman  was  unmarried,  be  her  ^  property,"  and  does  not  therefore 
include  a  general  power  of  appointment  by  deed  or  will  of  which  she  is  the 
donee,  but  which  she  has  not  exercised,  and  a  married  woman  who  has  traded 
separately  from  her  husband  and  who  has  been  adjudicated  a  bankrupt,  cannot 
be  compelled  to  execute  a  deed  exercising  such  a  power  in  favour  of  the  trustee 
in  the  bankruptcy. 

Decision  of  Divisional  Court  (17  Q.  B.  D.  167)  reversed. 

Appeal  from  an  order  made  by  a  Divisional  Court  (Manisty 
and  Cave,  J  J.),  reversing  an  order  of  the  judge  of  the  Brentford 
County  Court,  and  directing  that  the  bankrupt,  a  married  woman, 
should  execute  a  deed,  in  exercise  of  a  general  power  of  appoint- 
ment vested  in  her,  appointing  the  property  subject  to  the  power 
to  the  trustee  in  the  bankruptcy. 

The  decision  of  the  Divisional  Court  is  reported  ante,  p.  167, 
where  the  facts  are  fully  stated* 

Sy  the  leave  of  the  Court  of  Appeal  the  bankrupt  appealed. 
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Ex  FABTE    unexercised  is  not  ^  separate  property  "  within  the  meaning  of 

^'^^'   sub-s.  5  of  s.  1  of  the  Married  Women's  Property  Act,  1882  (1), 

Abmstboxo.  andy  if  it  would  otherwise  be  within  it,  s.  19  excludes  from  the 

operation  of  the  Act  a  settlement  executed  before  the  Act  came 

into  operation. 

8ect.  4  shews  that  a  general  power  of  appointment  is  not 
treated  by  the  Act  as  the  same  thing  as  **  property."  Sect.  44  of 
the  Bankruptcy  Act,  1883,  does,  no  doubt,  enact,  as  did  a.  15 
of  the  Bankruptcy  Act,  1869,  that "  the  property  of  the  bankrupt " 
shall  comprise  **  the  capacity  to  exercise  and  to  take  proceedings 
for  exercising  all  such  powers  in  or  oyer  or  in  respect  of  property 
as  might  have  been  exercised  by  the  bankrupt  for  his  own  benefit 
at  the  commencement  of  his  bankruptcy  or  before  his  discharge," 
but  s.  1,  sub-s.  5,  of  the  Married  Women's  Property  Act  does  not 
make  this  applicable  to  the  case  of  a  married  woman,  and  s.  152 
of  the  Bankruptcy  Act,  1883,  expressly  provides  that ''  nothing 
in  this  Act  shall  affect  the  proyisions  of  the  Married  Women's 
Property  Act,  1882." 
A  power  is  clearly  not  "  property,"  and,  though  if  this  power 


(1)  45  &  46  Vict.  c.  75,  b.  1,  sub-s.  5 : 
**  Every  married  woman  carrying  on  a 
trade  separately  from  her  husband 
shall,  in  respect  of  her  separate  pro- 
perty, be  subject  to  the  bankruptcy 
laws  in  the  same  way  as  if  she  were 
a  feme  sole." 

Sect.  4 :  "  The  execution  of  a  general 
power  by  will  by  a  married  woman 
shall  have  the  effect  of  making  the 
property  appointed  liable  for  her 
debts  and  other  liabilities  in  the  same 
manner  as  her  separate  estate  is  made 
liable  under  this  Act." 

Sect.  19:  "Nothing  in  this  Act 
contained  shall  interfere  with  or  affect 
any  settlement  or  agreement  for  a 
settlement  made  or  to  be  made, 
whether  before  or  after  marriage, 
respecting  the  property  of  any  mar- 
ried woman,  or  shall  interfere  with 
or  render  inoperative  any  restriction 


agsdnst  anticipation  at  present  at- 
tached or  to  be  hereafter  attached  to 
the  enjoyment  of  any  property  or 
income  by  a  woman  under  any  settle- 
ment, agreement  for  a  settlement, 
will,  or  other  instrument;  but  no 
restriction  against  anticipation  con- 
tained in  any  settlement  or  agreement 
for  a  settlement  of  a  woman's  own 
property  so  to  be  made  or  entered  into 
by  herself  shall  have  any  validity 
against  debts  contracted  by  her  before 
marriage,  and  no  settlement  or  agree- 
ment for  a  settlement  shall  have  mhj 
greater  force  or  validity  against  cre- 
ditors of  such  woman  than  a  like 
settlement  or  agreement  for  a  settle- 
ment made  or  entered  into  by  a  man 
would  have  against  his  creditors." 

By  s.  24  "The  word  'property' 
in  this  Act  includes  a  thing  in 
action." 
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had  been  exercised  in  fietyoar  of  yolimteersy  the  property  might  be       1886 
made  available  for  the  bankrupt's  creditors,  the  bankrupt  cannot    Expabte 
be  compelled  to  exercise  it  and  to  defeat  the  vested  interest  of   ^^^f^^^^- 
her  son :  Sugden  on  Powers  (8th  ed.),  pp.  186,  187 ;  Taylor  y.  Abmstboxg. 
Meads  (1) ;  Johnson  v.  Gallagher  (2)  ;  Hughes  v.  Wdb.  (3) 

There  is  no  imperative  trust  for  sale  in  the  settlement;  the 
trustees  are  only  empowered  to  sell  the  property  with  the  consent 
of  the  bankrupt ;  they  cannot  be  compelled  to  do  so. 

Cozens-Hardy,  Q.C,  and  Herbert  Beedy  for  the  trustee  in  the 
bankruptcy.  The  power  of  appointment  is  *^  separate  property  " 
of  the  bankrupt  within  the  meaning  of  8ub*s.  5  of  s.  1  of  the 
Married  Women's  Property  Act,  1882.  The  power  being  to 
appoint  by  deed  or  will,  and  the  life  interest  of  the  bankrupt 
not  being  subject  to  any  restraint  on  anticipation,  she  could 
give  to  a  purchaser  a  good  title  to  the  whole  estate,  and  the 
whole  estate  is,  therefore,  her  ^'separate  property"  within  the 
meaning  of  the  Act  "  Separate  property "  is  the  creature  of 
Oourts  of  Equity,  and  the  Act  must  be  taken  to  have  used  the 
words  in  the  sense  attributed  to  them  by  Courts  of  Equity. 
The  "jjeparate  property "  of  a  married  woman  is  that  property 
which  she  can  dispose  of  at  her  own  free  will  and  pleasure  without 
the  consent  of  her  husband :  Htdme  v.  Tenant,  (4)  At  page  568 
the  learned  editor  says :  ^'  The  true  view  seems  to  be  this,  that, 
for  the  purpose  of  giving  effect  to  the  general  engagements  of  a 
married  woman,  if  property  is  settled  upon  her  for  her  life  for  her 
separate  use,  with  power  to  dispose  of  it  by  deed  or  will,  that  is 
her  separate  property,  so  as  to  be  subject  to  her  general  engage- 
ments." That  is  in  ieixit  what  was  said  by  Jessel,  M.B.,  in  Mayd 
V.  Field.  (5)  In  HeaOey  v.  Thomas  (6)  Sir  William  Grant,  M:.R.  (at 
p.  603),  pointed  out  the  distinction  between  a  life  estate  followed 
by  a  power  to  appoint  by  will  only,  and  such  an  estate  followed 
by  a  power  to  appoint  by  deed  or  will.  This  is  in  accordance 
with  the  judgment  of  Turner,  L.J.,  in  Johnson  v.  Oallagher.  (7) 
And  in  London  Chartered  Bank  of  Australia  v.  Lempriere  (8)  it 
was  held  that,  when  a  married  woman  had  a  life  interest  to  her 

(1)  34  L.  J.  (Ch.)  203.  (5)  3  Ch.  D.  at  p.  593. 

(2)  3  D.  F.  &  J.  494,  516.  (6)  15  Veg.  603. 

(3)  9  Hare,  749.  (7)  3  D.  F.  &  J.  at  p.  516. 

(4)  1  W.  &  T.  L.  C.  5th  ed.  536.  (8)  Law  Rep.  4  P.  C.  572. 
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1886        separate  use,  with  remainder  as  she  should  by  deed  or  will 

Expabtb"^  appoint^  with  remainder  in  default  of  appointment  to  her  exe- 

Gilchrist,    ©utors  or  administrators,  and  she  by  her  will  had  exercised  the 

Ik  RE  . 

Abmstrong.  power,  her  engagements  must  be  satisfied  out  of  the  settled 

property.     James,  L.J.  (p.  590),  adopted  the  view  of  the  law 

expressed  by  Turner,  L  J. 

[Fbt,  L.J.  In  the  present  case  the  remainder  in  default 
of  appointment  is,  not  to  the  wife's  executors,  but  to  her 
children.] 

In  Barford  y.  Street  (1)  real  and  personal  estate  was  given  by 
will  to  a  trustee,  on  trust  for  a  woman  for  her  life  to  her  separate 
use,  with  remainder  as  she  should  by  deed  or  will  appoint,  with 
remainder  in  default  of  appointment  on  trust  for  sale,  and  to 
divide  the  money  produced  by  the  sale  among  all  the  children  of 
her  father.  She  had  executed  a  deed-poll  directing  that  the 
trustee  should  immediately  convey  and  assign  the  property  to 
herself;  and  the  bill  was  filed  against  the  trustee  praying  for  a 
conveyance  and  assignment  from  him.  Sir  Wm.  Grant,  MJL, 
said  (p.  189) :  '*  By  her  interest  she  can  convey  her  life  estate. 
By  this  unlimited  power  she  can  appoint  the  inheritance.  The 
whole  equitable  fee  is  thus  subject  to  her  present  disposition. 
The  consequence  is  that  the  trustee  must  convey  the  legal  fee 
according  to  the  prayer  of  the  bill." 

^'  Separate  property,"  in  sub-s.  5  of  s.  1  of  the  Act  must  mean 
property  which  a  Court  of  Equity  would  have  made  available 
to  satisfy  the  engagements  of  the  married  woman.  Sub-s.  2 
provides  that  **a  married  woman  shall  be  capable  of  entering 
into  and  rendering  herself  liable  in  respect  of  and  to  the  extent 
of  her  separate  property  on  any  contract,  and  of  suing  and 
being  sued,  either  in  contract  or  in  tort,  or  otherwise,  in  all 
respects  as  if  she  were  a  feme  sole."  Sect.  4  provides  that ''  the 
execution  of  a  general  power  by  will  by  a  married  wonoian 
shall  have  the  effect  of  making  the  property  appointed  liable 
for  her  debts  and  other  liabilities  in  the  same  manner  as  her 
separate  estate  is  made  liable  under  this  Act."  In  Oodfrey  t. 
Harhen  (2)  property  was  settled  on  a  married  woman  for  her 
separate  use  for  her  life,  with  remainder  for  such  persons  as  she 
should  by  will  appoint,  with  remainder,  in  default  of  appointment^ 
(1)  16  Vea.  135.  (2)  13  Ch.  D.  216. 
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for  her  next  of  kin.    She  made  a  testamentary  appointment  in       1886 
fiivonr  of  her  daughter,  and  Hall,  V.C.,  held  that  the  appointed     Expabtb 
property  was  liable  to  the  payment  of  the  appointor's  debts  as  if   ^°*"*^*'- 
it  were  her  separate  estate.   In  Pike  y.  Fitzgibban  (1)  Cotton,  L.  J.  ABMnsoso. 
(at  p.  466),  intimated  some  donbt  of  the  correctness  of  that  de- 
cision.   Sect  4  was  intended  to  affirm  the  view  of  Hall,  Y.G. 
Before  the  Act  a  contract  by  a  married  woman,  to  sell  property 
which  was  subject  to  a  general  power  of  appointment  by  her  by 
deed  or  will,  would  have  been  enforced. 

The  meaning  of  the  word  "property  "  in  the  Bankruptcy  Act, 
1^69,  is  illustrated  by  Ex  parte  Euggins,  (2) 

As  to  s.  19  of  the  Married  Women's  Property  Act,  1882,  it 
has  not  the  effSdct  attributed  to  it. 

LoBD  EsHEB,  M.B.  The  decision  of  the  Diyisional  Court 
seems  to  have  turned  mainly  upon  the  construction  of  s.  19  of 
the  Act,  and  their  attention  does  not  appear  to  have  been  very 
fully  directed  to  the  point  which  has  been  argued  before  us. 
Therefore,  in  differing  from  their  conclusion,  we  can  hardly  be 
eaid  to  be  overruling  their  decision.  The  bankrupt  is  a  lady  who 
married  her  present  husband  before  the  passing  of  the  Married 
Women's  Property  Act,  1882,  and  in  contemplation  of  the 
marriage  a  settlement  was  made  of  her  property,  including  the 
two  houses  now  in  question.  [His  Lordship  stated  the  provisions 
of  the  settlement,  and  continued : — ]  She  traded  separately  from 
ber  husband,  and  has  become  a  bankrupt,  and  the  question  is 
whether  she,  not  having  exercised  the  power  of  appointment  con- 
tained in  the  settlement,  the  Court  of  Bankruptcy  can  now  order 
her  to  execute  a  deed  appointing  the  two  houses  to  the  trustee 
in  the  bankruptcy  for  the  benefit  of  the  creditors  ?  I  think  the 
solntion  of  this  question  depends  entirely  upon  what  is  the  true 
construction  of  sub-s.  5  of  s.  1  of  the  Married  Women's  Property 
Act,  1882.  At  common  law,  except  by  virtue  of  some  local 
customs  (in  the  city  of  London,  for  instance),  a  xnarried  woman 
conld  not  be  made  a  bankrupt,  even  though  she  were  a  trader. 
The  Married  Women's  Property  Act,  1882,  therefore,  contains  a 
new  enactment ;  not  declaring  the  common  law,  but  creating  a 

(1)  17  Ch.  D.  454.  (2)  21  Ch.  D.  85. 
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1886        new  liability  on  the  part  of  a  married  woman  who  is  a  trader,  and 

EzPABTB    giving  new  rights  to  her  creditors.    The  legislature  might»  if 

QiLGmwr.   ^Yiej  had  so  thought  fit,  have  placed  her  on  the  same  footing  as 

Abkstbong.  to  her  liability  as  an  unmarried  woman,  or  they  might  have 

XioniEabi^,M.B.  Created  a  limited  liability  on  her  part.    What  they  have  done  is 

this :  sub-s.  5  of  s.  1  of  the  Act  says  that  ^*  Every  married  woman 

carrying  on  a  trade  separately  from  her  husband  shall,  in  respect 

of  her  separate  property,  be  subject  to  the  bankruptcy  laws  as  if 

she  were  a  feme  sole.'*    It  does  not  say  that  she  shall  be  subject 

to  the  bankruptcy  laws  as  if  she  were  a  feme  sole,  but  only  that 

*^  in  respect  of  her  separate  property "  she  shall  be  subject  to 

those  laws  as  if  she  were  a  feme  sole."    Do  those  words,  ^in 

respect  of  her  separate  property,"  include  a  general  power  of 

appointment  which  she  has  not  exercised  ? 

Taking  the  words  in  their  ordinary  sense,  without  any  know- 
ledge derived  from  anything  outside  the  Act,  can  they  include 
something  which,  if  she  were  not  a  married  woman,  would  not 
be  her  property  at  all  ?  Can  they  be  carried  further  than  to 
include  that  which,  if  she  were  a  feme  sole,  would  be  her  pro- 
perty, and  which,  although  she  is  a  married  woman,  is  her  sepa- 
rate property  ?  If  the  appellant  were  a  feme  sole,  or  if  she  were  a 
man  having  exactly  the  same  power,  it  is  perfectly  clear  that  this 
unexercised  power  would  not  be  "  property "  at  all.  The  dis- 
tinction between  a  power  of  appointment  over  property  and 
property  has  always  been  recognised,  and  it  has  always  been  held 
that  an  unexercised  power  is  not  the  '^  property  "  of  the  donee  of 
the  power.  An  exercise  of  this  power  would  really  be  a  dealing 
with  the  remainder  which  is  now  vested  in  the  bankrupt's  son  by 
her  first  marriage.  If  she  makes  no  appointment,  and  there  are 
no  children  of  the  second  marriage,  the  property  will  be  his.  Na 
question  as  to  the  bankrupt's  life  interest  is  now  before  us.  The 
legal  estate  in  remainder  (subject  to  the  mortgage)  is  in  the 
trustee  of  the  settlement,  and  the  beneficial  interest  is  vested  in 
the  son.  The  bankrupt  has  a  power  of  appointment,  the  exercise  of 
which  might  take  away  that  interest  from  him,  but  it  is  admitted 
that,  if  she  were  a  feme  sole,  the  unexercised  power  would  not  be 
her  property,  except  by  virtue  of  s.  44  of  the  Bankruptcy  Act^ 
1883.    The  phrase  '4n  respect  of  her  separate  property"  would 
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not  comprise  an  unexecnted  power  of  appointznenty  unless  some  1886 
special  meaning  is  given  to  the  word  "  property  "  by  the  Bank-  expabtb 
ruptcy  Act,  and  s.  152  of  that  Act  expressly  provides  that  nothing  ^i^^"""- 
in  that  Act  contained  shall  affect  the  provisions  of  the  Married  ABiwrBovo. 
Women's  Property  Act,  1882.  The  words  "separate  property  "  LordB^.M.E. 
are  nsed  over  and  over  again  in  the  Act  of  1882,  and  in  every 
other  part  of  the  Act  it  is  clear  that  they  cannot  comprise  that 
which,  if  the  married  woman  was  a  feme  sole,  would  not  be  her 
property,  and  cannot,  therefore,  comprise  an  unexercised  power 
of  appointment,  and  I  can  see  nothing  to  justify  us  in  holding 
that  the  words  are  used  in  sub-s.  5  of  s.  1  in  any  sense  different 
from  that  in  which  they  are  used  in  the  other  parts  of  the  Act. 
In  the  case  of  a  feme  sole  or  a  man  an  unexercised  power  may 
possibly  be  brought  within  the  meaning  of  "  property  "  by  s.  44 
of  the  Bankruptcy  Act,  but,  unless  you  can  give  to  the  words 
"  separate  property  "  in  sub-s.  5  of  s.  1  of  the  Married  Women's  • 
Property  Act  a  different  meaning  from  that  which  they  have  in 
the  other  sections  of  that  Act,  the  result  is  that  there  is  something 
which  will  pass  to  the  trustee  in  the  bankruptcy  of  a  feme  sole 
or  of  a  man  which  does  not  pass  to  the  trustee  in  the  bankruptcy 
of  a  married  woman.  This,  in  my  opinion,  is  the  conclusion  to 
which  we  ought  to  come  upon  the  construction  of  the  Act,  and  if 
so,  it  would  be  futile  to  enter  upon  a  consideration  of  the  juris- 
diction which  a  Court  of  Equity  exercises  in  some  cases,  upon 
equitable  grounds,  to  render  property  over  which  a  married 
woman  has  a  power  of  appointment  available  to  satisfy  her  con- 
tracts. That  power  of  a  Court  of  Equity  is  by  that  construction 
of  the  Act  excluded  from  the  "  separate  property  "  of  a  married 
woman  with  ijhich  it  is  dealing.  This  is  the  conclusion  at  which 
I  have  arrived,  and  I  need  not  deal  with  some  of  the  ingenious 
arguments  which  have  been  presented  to  us.  It  is  impossible  for 
us  to  say  that  "  separate  property "  includes  that  which  is  not 
^*  property "  at  all,  and  therefore  we  must  disagree  with  the 
decision  of  the  Divisional  Court.  This  renders  it  unnecessary  to 
consider  the  abstruse  and  difficult  question  which  was  raised  with 
reference  to  s.  19  of  the  Act. 

I  desire  to  add  this.    The  Divisional  Court  refused  an  appli- 
cation for  leave  to  appeal  from  their  decision,  but  leave  to  appeal 

2  0  2  2 
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1886        was  given  by  this  Court.    The  jurisdiction  which  the  judges  of 

Ex  PABTB    the  Divisional  Court  have  to  give  or  to  refuse  leave  to  appeal 

^J^^^'   from  their  own  decisions  is  a  very  delicate  one.    Merely  to  say 

Abmstbokg.  that  they  are  satisfied  their  decision  is  right  is  not,  I  venture 

LordEsber,M.R.  to  suggest,  a  Sufficient  reason  for  refusing  leave  to  appeal,  when 

the  question  involved  is  one  of  principle  and  they  have  decided 

it  for  the  first  time.    If  that  was  carried  to  its  legitimate  conclu- 

sion,  they  ought  to  refuse  leave  to  appeal  in  every  case. 

BowEN,  L.  J.  I  am  of  the  same  opinion.  The  question  is,  what 
is  the  meaning  of  the  words  '^  separate  property  "  in  sub-s.  5  of 
s.  1  of  the  Married  Women's  Property  Act,  1882?  I  think  the 
first  step  towards  a  decision  of  this  question  is  made  when  one 
comes  to  a  clear  conclusion  that  **  separate  property  "  must  mean 
the  same  thing  in  this  sub-section  as  throughout  the  Act.  Is 
this  unexercised  power  of  appointment  **  separate  property " 
within  the  meaning  of  those  words  as  used  in  the  Act  generally? 
One  would  have  thought  that  this  question  must  solve  itself  as 
soon  as  it  is  stated.  It  is  not ''  property  "  at  all.  This  is  too  plain 
for  argument ;  it  is  a  power,  and  nothing  more.  If  the  lady  had 
been  unmarried  it  would  clearly  not  be  her  "  property."  How, 
then,  can  it  be  her  separate  property  because  she  is  married? 
The  only  conceivable  way  in  which  that,  which  would  not  be 
the  property  of  a  woman  if  she  was  unmarried,  could  become 
her  separate  property  if  she  was  married,  would  be  if  Courts  of 
Equity  had  held  that  it  was  separate  property,  and  accordingly 
it  has  been  argued  that  Courts  of  Equity  have  held  that  to 
be  the  separate  property  of  a  married  woman,  which  would  not 
be  her  property  at  all  if  she  was  not  a  married  woman.  This 
proposition  appears  to  me  to  be  absolutely  unfoimded«  It  is 
perfectly  true  that  Courts  of  Equity  have  in  some  cases  given 
effect  to  the  contracts  of  a  married  woman  out  of  property  over 
which  she  had  a  general  power  of  appointment,  the  remainder 
in  default  of  appointment  being  limited  to  her  executors  or 
administrators,  just  as  if  it  had  been  her  own  property,  but  in  no 
case  that  I  am  aware  of  has  this  been  done  during  the  lifetime  of 
the  married  woman.  But  it  is  argued  that,  even  if  this  has  never 
been  done  by  a  Court  of  Equity,  still  this  unexercised  power  of 
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appointment  is  "  property  "  in  the  view  of  the  Court  of  Bank-  1886 
mptcy.  And,  no  doubt  s.  44  of  the  Bankruptcy  Act,  1883,  follow-  ex  parte 
ing  the  provisions  of  former  Bankruptcy  Acts,  has  brought  within  ®"^««^»r. 
the  grasp  of  the  Court  of  Bankruptcy,  and  within  the  definition  of  Abmstboko. 
"  property  "  contained  in  that  Act,  powers  of  appointment  which  a  botoTl  j. 
bankrupt  can  exercise  for  his  own  benefit,  and  which  would  not 
otherwise  have  been  his  ''  property."  But  in  order  to  make  that 
argument  good  it  must  be  pushed  to  this  length,  that  the  words 
''separate  property"  in  the  Married  Women's  Property  Act 
include  "  property  "  in  the  wide  sense  given  to  that  word  by  the 
Bankruptcy  Act.  Can  it  be  said  that  the  Married  Women's 
Property  Act  for  all  purposes  makes  that  ^  separate  property  " 
which  is  not  "  property  "  in  the  widest  ordinary  sense  of  the  word, 
but  only  in  the  sense  given  to  the  word  by  the  Bankruptcy  Act  ? 
The  Married  Women's  Property  Act  is  not  the  Bankruptcy  Act, 
and  that  Act  is  not  incorporated  with  it.  If  the  legislature  had 
intended  to  say  that,  for  the  purposes  of  the  bankruptcy  of  a 
married  woman,  everything  was  to  be  dragged  within  the  net 
which  would  have  been  **  property  "  in  her  bankruptcy  if  she  had 
not  been  a  married  woman,  sub-s.  5  of  s.  1  would  have  been  the 
proper  place  to  say  so.  But,  either  intentionally  or  per  incuriam, 
the  legislature  have  omitted  from  sub-s.  5  the  words  which  are 
necessary  to  bring  such  an  unexercised  power  within  the  net  of 
the  Bankruptcy  Court,  and  have  only  brought  within  it  that 
which  would  have  been  "  separate  property  "  aliunde.  It  seems 
to  me  that  the  other  sections  of  the  Married  Women's  Property 
Act  prove  conclusively  that  it  was  not  intended  to  treat  as  the 
**  separate  property  "  of  a  married  woman  anything  which  would 
not  have  been  her  ''property"  if  she  had  not  been  married. 
Sect.  2,  for  instance,  provides  that  every  woman  who  marries  after 
the  commencement  of  the  Act  "shall  be  entitled  to  have  and  to 
hold  as  her  separate  property,  and  to  dispose  of  in  manner  afore- 
said, all  real  and  personal  property  which  shall  belong  to  her  at 
the  time  of  marriage,  or  shall  be  acquired  by  or  devolve  upon  her 
after  marriage."  If  the  woman  was  not  married,  execution  could 
not  have  been  issued  against  this  power.  The  result  of  holding 
that  an  unexercised  power  of  appointment  is  "  separate  property," 
would  be  to  place  a  married  woman  in  a  worse  position  than  a 
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1886  feme  sole.  The  truth  is,  that  such  a  power  as  this  has  been,  either 
Ex  PABTB  "  designedly  or  by  accident,  omitted  from  sub-s.  5.  The  appeal 
GiLCHBwr.   must,  therefore,  succeed. 

Abmbtbono. 

Fby,  L.  J.  The  question  turns  on  the  meaning  of  the  words 
"  separate  property  "  in  sub-s.  5  of  s.  1  of  the  Married  Women's 
Property  Act,  1882. 

The  first  question  is,  what  is  the  true  legal  meaning  of  the 
words  ^'separate  property  ?  "  The  second  question  is,  is  there  any- 
thing to  shew  that  those  words  are  used  in  a  secondary  or  special 
sense  in  the  Act? 

With  regard  to  the  meaning  of  those  words  generally,  it  is 
desirable  to  bear  in  mind  the  nature  of  the  settlement  with  which 
we  are  dealing.  It  is  a  settlement  of  certain  real  property  which 
is  conveyed  to  a  trustee,  who  is  to  hold  it  upon  trust,  in  the  first 
place,  to  keep  down  the  interest  on  certain  charges,  and  then  to  pay 
the  residue  of  the  income  to  the  married  woman  during  her  life  for 
her  separate  use,  but  expressly  without  any  restriction  on  antici- 
pation. Then  a  power  is  given  to  her  to  appoint  the  property  by 
deed  or  will  to  such  persons,  for  such  estates,  as  she  shall  think 
fit.  Subject  to  that,  the  trustee  is  to  hold  the  property  for  the 
benefit  of  the  only  child  of  the  married  woman  by  her  previous 
marriage,  and  the  children  of  the  intended  marriage.  Then  there 
are  two  powers  given  by  way  of  proviso :  one  is  a  power  to  the 
trustee  to  sell  or  exchange  the  property  with  the  consent  of  the 
married  woman ;  and  the  other  is  a  power  for  the  trustee,  with  her 
consent,  to  raise  by  sale  or  mortgage  of  the  property  such  sum 
as  she  may  direct,  and  to  pay  the  money  into  her  hands.  We 
have  not  now  to  deal  with  either  of  the  two  latter  powers ;  they 
are  not  in  controversy.  We  have  only  to  deal  with  a  question 
which  arises  on  the  power  of  appointment  which  immediately 
follows  the  life  interest.  The  question  is,  whether  the  bankrupt 
can  be  required  to  execute  a  particular  deed,  which  purports  to 
exercise  only  that  power  of  appointment  which  precedes  the 
interest  given  to  her  children.  With  the  other  powers  we  have 
nothing  to  do  now.  The  question  is,  whether  the  general  power 
of  appointment  given  to  the  bankrupt  is  her  '^  separate  property  ** 
within  the  meaning  of  sub-s.  5  of  s.  1  of  the  Act  of  1882.    To  my 
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mind  the  question  is  one  of  the  most  elementary  description,  and,       1886 
if  it  had  not  been  argued  as  it  has,  I  should  have  thought  it  un-    Bxpabtb^ 
arguable.    No  two  ideas  can  well  be  more  distinct  the  one  from    ^°'°™"^- 
the  other  than  those  of  '^ property"  and  ''power."    This  is  a  Abmstbong. 
^'  power,"  and  nothing  but  a  "  power."    A  "  power  "  is  an  indivi-      f^JIZj. 
dual  personal  capacity  of  the  donee  of  the  power  to  do  something. 
That  it  may  result  in  property  becoming  vested  in  him  is  imma- 
terial ;  the  general  nature  of  the  power  does  not  make  it  property. 
The  power  of  a  person  to  appoint  an  estate  to  himself  is,  in  my 
judgment,  no  more  his  ''property"  than  the  power  to  write  a 
book  or  to  sing  a  song.    The  exercise  of  any  one  of  those  three 
powers  may  result  in  property,  but  in  no  sense  which  the  law 
recognises  are  they  "property."     In  one  sense  no  doubt  they 
may  be  called  the  "  property"  of  the  person  in  whom  they  are 
vested,  because  every  special  capacity  of  a  person  may  be  said  to 
be  his  property ;  but  they  are  not  "  property  "  within  the  meaning 
of  that  word  as  used  in  law.    Not  only  in  law  but  in  equity  the 
distinction  between  "  power  "  and  "  property  "  is  perfectly  fieani- 
liar,  and  I  am  almost  ashamed  to  deal  with  such  an  elementary 
proposition.    We  all  know  that,  when  the  Statute  of  Uses  enabled 
persons  to  declare  uses,  conveyancers  availed  themselves  of  it,  and 
were  in  the  habit  of  reserving  powers  to  alter  the  uses  declared 
by  conveyances  or  setUements  of  land.    But  powers  remained  just 
as  they  were  before  the  Act — they  were  not  property,  they  were 
merely  an  individual  capacity  to  do  something. 

Again,  when  the  equitable  doctrine  of  trusts  was  reconstituted 
after  the  passing  of  the  Statute  of  Uses,  the  Courts  of  Equity 
recognised  the  capacity  of  certain  persons  to  declare  trusts  by 
deed  or  will,  and  thus  to  mould  or  modify  the  existing  trusts  of 
property.  This  capacity,  however,  was  only  a  power  to  do  some- 
thing ;  it  might  result  in  property,  but  it  was  not  property  at  alL 
These  are  powers  of  the  same  kind  as  that  with  which  we  are  now 
dealing — ^powers  to  modify  either  existing  legal  uses  or  existing 
suitable  trusts.  I  repeat  that  such  powers  are  no  more  property 
than  a  power  to  do  any  act  which  an  individual  may  do. 

That  being  so,  have  tiie  Courts  ever  said  that  such  powers  are 
^*  property?"  If  they  have,  it  would  be  our  duty  to  follow 
their  decision.    But  no  such  imputation  can  with  propriety  be 
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1886  cast  on  the  Coorts  of  Law  or  Equity ;  they  have  always  recog- 
Bx  PASTE  nised  the  distinction  between  "  power  "  and  "  property."  I  will 
GuxjHBMT.  iiinstxate  this  by  referring  to  what  was  said  by  Kindersley,  V.C, 
Abmstbono.  in  Vatighan  y.  Vanderstegen  (1),  which  for  the  present  purpose 
jp^^Hj.  expresses  the  law  quite  correctly.  Having  referred  to  several 
cases,  the  Yice-Chancellor  said  (p.  189) :  "  These  cases  clearly 
recognise  that  a  power  of  appointment  given  to  a  married  woman, 
and  a  trust  for  her  separate  use,  are  perfectly  distinct,  even  whem 
they  affect  the  same  estate  or  interest;  a  fortiori,  they  are  per- 
fectly distinct  when  the  trust  for  separate  use  affects  only  the  life 
estate,  and  the  power  affects  only  the  reversion."  It  must  be 
observed  that,  whatever  confusion  (if  any)  has  arisen  in  the  Courts 
of  Equity,  is  due  to  the  fact  that  questions  of  this  kind  have  very 
often  arisen  in  reference  to  the  claims  of  persons  who  have  asserted 
their  right  as  creditors  to  reach  the  separate  estate  of  a  mairied 
woman,  and  also  property  subject  to  her  power  of  appointment, 
because  in  equity  there  were  two  doctrines  by  virtue  of  which 
relief  was  given  to  the  creditors  of  a  married  woman.  The  first  of 
those  doctrines  related  to  the  separate  estate  of  a  married  womaiiy 
and  I  think  it  arose  in  this  way.  When  the  Courts  of  Equity  gave 
to  a  married  woman  the  benefit  of  their  peculiar  doctrines,  and 
treated  her  as  a  feme  sole  in  respect  of  her  separate  estate,  they 
went  further,  and  subjected  her  to  the  same  liability  in  respect  of 
that  separate  estate  as  if  she  had  been  a  feme  sole.  Upon  that 
principle  (which  was  the  subject  of  a  great  deal  of  discussion)  the 
Courts  got  at  the  separate  estate  of  a  married  woman  for  the  pur- 
pose of  satisfying  her  debts.  But  there  was  a  second  doctrine^ 
which  was  often  invoked  together  with  the  other,  viz.,  that,  when 
a  married  woman  had  a  power  of  appointment  which  she  could 
exercise  for  her  own  benefit,  the  Courts  were  inclined  to  consider 
that  certain  contracts  entered  into  by  her  might  be  deemed  to  be 
an  imperfect  exercise  of  that  power,  or  they  considered  that,  if 
she  had  in  fact  exercised  the  power  in  favour  of  volunteers,  she 
might  be  deemed  to  have  done  so  in  order  to  convert  those 
volunteers  into  trustees  for  the  benefit  of  creditors  with  whom 
she  had  contracted  debts.  In  one  or  other  of  those  ways  Courts 
of  Equity  in  certain  cases  got  at  property  which  a  married  woman 

(1)  2  Drew.  165. 
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had  power  to  appoint  for  her  own  benefit,  i.e,,  by  means  either  of       1886 
the  doctrine  of  an  imperfect  exercise  of  a  power,  or  the  doctrine    ex  paste 
that  YolnnteeiSy  to  whom  an  appointment  had  been  made,  took    ^'"'■»^- 
the  property  appointed  to  them  subject  to  an  equity  in  favour  of  Armbtrokg. 
the  creditors  of  the  appointor.    Those  doctrines  must  not  be  con-      f^TTj. 
fused  with  the  other  doctrine  which  relates  to  the  separate  estate 
of  a  mamed  woman.    That  the  doctrines  are  entirely  distinct  is 
shewn  by  this.    In  certain  cases  where  a  married  woman  had  a 
power  of  appointment  over  real  estate,  her  contract  to  sell  that 
real  estate  was  enforced  against  the  estate,  by  means  of  the 
doctrine  of  imperfect  exercise  of  a  power,  although  she  might 
have  no  separate  use  whatever  in  the  property.    Whether  it  could 
be  enforced  or  not  depended  on  the  formalities  required,  and 
upon  the  nature  of  the  instrument  by  which  she  might  exercise 
the  power.    The  two  doctrines,  however,  the  one  relating  to 
separate  estate  and  the  other  relating  to  powers  of  appointment 
which  a  married  woman  might  have — were  always  dealt  with  sepa- 
rately in  equity.    I  will  illustrate  this  by  a  passage  from  the  judg- 
ment of  Turner,  L.  J.,  in  Johnson  v.  QaUagher.  (1)  He  said  (p.  516): 
«  The  separate  estates  of  married  women  being  thus  &r  bound  by 
their  debts,  obligations  and  engagements,  it  has  next  become  a 
question  how  iax  those  debts,  obligations  and  engagements  affect 
the  corpus  of  the  property,  where  the  married  woman  has  a  limited 
interest  only,  as  for  instance  a  life  estate  with  a  power  of  appoint- 
ment.   The  eases  on  this  subject  may,  as  it  seems  to  me,  well  be 
classed  under  three  heads :  first,  where  the  power  of  appointment 
has  been  general,  by  dded  or  writing,  or  by  will ;  secondly,  where 
it  has  been  by  will  only  and  the  power  has  been  exercised ;  and 
thirdly,  where  there  has  been  a  limitation  in  default  of  appoint- 
ment and  the  power  has  not  been  exercised.    In  cases  Mling 
under  the  third  class  there  cannot,  as  it  seems  to  me,  be  any 
reasonable  doubt  that  the  debts  and  engagements  of  the  marriedt 
woman  cannot  prevail  against  the  parties  entitled  in  default  of 
appointment,  and  the  case  of  Nail  v.  Punter  (2),  impliedly  de- 
cides that  point.    In  cases  falling  under  the  second  class,  where 
the  power  of  appointment  is  by  will  only  and  has  been  exercised, 
but  not  for  creditors,  the  authorities  do  not  appear  to  me  to  be 
(1)  3  D.  F.  &  J.  49^  (2)  5  Sim.  555. 
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1886  consistent.  In  Norton  v.  Twrvill  (1),  as  explained  in  SockeU  v. 
Ex  PABTB~"  Wray  (2),  the  exercise  of  the  power  by  the  will  of  the  married 
GttCHBisT.  ^QiQaj]^  seems  to  have  been  held  to  let  in  a  bond  creditor  against 
ABUffTBONo.  the  appointees  under  the  will ;  and  in  Hughes  v.  Welh  (3)  I  seem 
^^^s,  to  have  intimated  that  this  might  be  the  effect  of  the  exercise  of 
the  power,  as  in  other  cases  of  the  exercise  of  the  general  power 
of  appointment  by  will,  and  certainly  not  upon  the  ground  that 
power  is  property.  But  the  Vice-Chancellor  Kindersley,  in  whose 
judgment  I  have  quite  as  much  confidence  as  in  my  own,  seems 
to  have  dissented  from  Hughes  v.  Wells  (3)  in  the  case  of  Vaughan 
V.  Vanderstegen  (4),  and  I  observe  that  Sir  William  Grant  has 
treated  the  point  as  doubtful  in  HeaJUeg  v.  ThovMs.  (5)  I  say  no 
more,  therefore,  upon  this  point  than  that  it  may/  be  considered 
as  open.  But,  in  cases  falling  under  the  first  class,  where  the 
power  of  appointment  has  been  by  deed  or  writing,  or  will,  the 
Courts  have  certainly  held  the  corpus  of  the  property  to  be 
subject  to  the  debts  and  engagements  of  the  married  woman: 
Allen  V.  Papworth  (6) ;  Huiine  v.  Tenant  (7)  ;  Heatleg  v.  Thomas  (5) ; 
although  it  is  to  be  observed  that  during  the  life  of  the 
married  woman  the  Court  has  never  gone  further  than  to  aflfect 
the  limited  interest:  Hulme  v.  Tenard  (7);  Fidd  v.  aowle.  (8) 
There  has  been  much  question  in  the  cases  on  what  grounds  the 
Court  has  thus  subjected  the  corpus  of  the  property  to  the  debts. 
In  most,  if  not  all,  of  these  cases  the  liability  of  the  corpus  has 
been  put  upon  the  ground  that  the  instruments  by  which  the 
debt  was  created  or  secured  operated  as  executions  of  the  power 
of  appointment,  but  it  seems  clear  that  sftch  instruments  cannot 
operate  as  appointments  in  the  strict  sense  of  the  term.*'  The 
Lord  Justice  points  out  that  the  two  doctrines  relating  to  sepacate 
estate  and  property  subject  to  a  power  of  appointment  are  dis- 
tinct. I  think,  therefore,  that  we  should  be  departing  from  the 
true  legal  meaning  of  the  word  *^  property,'*  if  we  assented  to  the 
proposition  that  the  word  in  its  most  general  sense  indndes 
the  capacity  to  do  an  act 

(1)  2  P.  Wms.  144.  (6)  15  Ves.  596. 

(2)  4  Bro.  C.  C.  483.  (6)  1  Ves.  Sen.  163. 

(3)  9  Hare,  749.  (7)  1  Bro.  C.  C.  15. 

(4)  2  Drew.  165.  (8)  4  Russ.  112. 
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It  has  been  urged  by  Mr.  Cozens-Hardy,  that,  although  **  pro-       1886 
perty  "  may  not  include  a  general  power  of  appointment,  ^  separate    ex  paktb 
property"  may  include  it.     That  is  a  remarkable  argument,    ^"i^***^- 
because  the  effect  of  it  is  to  make  the  species  more  extensive  than  Abmstbokg. 
the  gentM.    It  seems  to  me  that  '^ separate  property"  must  be      f^^. 
more  limited,  not  more  extensive,  than  ^^  property." 

Then  it  is  said,  that,  whatever  is  the  proper  legal  signification 
of  the  words  "  separate  property  "  irrespective  of  their  context, 
yet,  as  used  in  this  Act,  they  must  be  deemed  to  include  a 
power.    It  is  difficult  to  see  why  they  should.    It  is  quite  true 
that  a  power  is  not  referred  to  in  this  Act,  except  in  s.  4.    But 
the  very  fact  that  the  capacity  of  a  married  woman  to  exercise 
a  general  power  was  present  to  the  mind  of  the  legislature  seems 
to  lean  against  the  conclusion  at  which  the  respondent  asks  us 
to  arrive.     The  words  '^ separate  property"  are  used  in  other 
sections  of  the  Act,  and,  if  we  should  hold  that  **  separate  pro- 
perty" in  sub-8.  5  of  s.  1  includes  a  power,  it  appeals  to  me 
we  must  hold  that  it  does  so  throughout  the  whole  of  the  Act. 
I  am  not  prepared  to  come  to  the  conclusion  that  the  legislature 
did  intend  to  include  general  '^  powers "  of  appointment  under 
the  words  **  separate    property  " ;  they  may  well  have  been 
minded  to  exclude  such  powers.    The  legislature  may  have  con- 
templated a  case  such  as  the  present,  in  which  the  result  of 
giving  effect  to  the  power  in  favour  of  the  trustee  in  the  bank- 
ruptcy would  be  to  defeat  the  interests  of  the  children  of  the 
married  woman.    Or,  again,  the  legislature  may  have  borne  in 
mind  this,  that  Courts  of  Equity  have  not  given  effect  to  these 
powers  of  a  married  woman  in  fetvour  of  her  creditors  until 
after  her  death,  and  they  may  have  intended  not  to  interfere  with 
that  restriction  upon  the  exercise  of  the  equitable  doctrine. 
Whether  that  be  so  or  not,  in  the  present  case  we  have  nothing 
to  do  but  to  construe  the  words  '^ separate  property"  according 
to  their  ordinary  meaning,  there  being,  as  it  seems  to  me,  nothing 
in  the  context  of  the  Act  to  shew  that  any  secondary  meaning 
was  intended. 

One  other  observation  must  be  made.  It  has  been  suggested, 
though  not  very  strongly  urged,  that  the  word  "property"  in 
sub-s.  5  ought  to  receive  the  same  signification  as  is  given  to  it 
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1886        by  8. 15  of  the  Bankrnptcy  Act,  1869^  which  was  the  Bankraptcy 
Ex  PASTE    Act  in  force  at  the  time  when  the  Mairied  Women's  Property 
OiLOHBUT.    ^^^  1882,  was  passed.    But,  if  we  are  to  look  at  that  section 
Abmstbong.  of  the  Act  of  1869,  we  must  look  at  the  whole  of  that  Act,  and 
li^j.      then  we  find  that  s.  4  contains  a  definition  of  "  property  "  which 
does  not  include  powers.    It  follows,  therefore,  in  my  judgment, 
that  it  is  impossible  to  treat  s.  15  of  the  Bankruptcy  Act,  1869,  as 
in  any  way  qualifying  sub-s.  5  of  s.  1  of  the  Act  of  1882.    And, 
if  we  refer  to  the  subsequent  legislation,  this  conclusion  seems 
to  be  corroborated.     When  the  Bankruptcy  Act  of  1883  was 
passed,  the  legislature  re-enacted,  by  s.  44,  the  provisions  of  s.  15 
of  the  Act  of  1869,  but  at  the  same  time  provided,  by  s.  152,  that 
nothing  in  that  Act  should  affect  the  provisions  of  the  Married 
Women's  Property  Act,  1882.    In  truth  a  power  is  not "  pro- 
perty," and  the  power  of  a  married  woman  is  not  her  "  separate 
property."    This  power  of  appointment  does  not  come  within  the 
words  of  the  Act,  and  the  appeal  must  be  allowed. 

Appeal  allowed. 

Solicitors  for  appellant :  Woodbridge  dt  Sons. 
Solicitors  for  trustee :  J.A.&  S.  E.  Famfidd. 

W.  L.  C. 


Apra  12.  [IN  THE  COURT  OP  APPEAL.] 

PEABGE  V.  FOSTER  and  Othbbs. 

Matter  and  Servant — Dismtsidl  of  Servant — Misconduct  of  Servant — OanMnis 
in  "  Differences  "  ujpon  the  Stock  Exchange, 

The  plaintifif  had  been  employed  as  clerk  by  the  defendants,  who  were  mer- 
chants, for  many  years,  and  ultimately  they  agreed  to  retain  him  in  their 
employment  for  a  term  of  ten  years.  Before  the  expiration  of  that  period  the 
defendants  discoTered  that  the  plaintiff  had  for  many  years  previously  been 
engaged  in  speculating  in  ^  differences*'  upon  the  Stock  Exchange  to  the  extent 
of  many  hundreds  of  thousands  of  pounds,  and  they  thereupon  dismissed  him 
from  their  service : — 

Hdd^  that  the  dismissal  of  the  plaintiff  was  justifiable. 

Action  for  Tnrongfnl  dismissal. 

The  action  came  on  for  trial  before  Grove,  J.,  sitting  without  a 
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jury,  dnring  Michaelmas  Sittings,  1885,  when  the  following  facts        i^^ 
were  proved : —  Pbaboe 

The  plaintiff  entered  into  the  service  of  the  defendants'  firm  in  fqotkb. 
Aiignst,  1858,  at  a  salary  of  80Z.  a  year,  and  was  employed  in 
conducting  the  foreign  correspondence.  He  had  nothing  to  do 
with  the  cash,  or  the  cheques,  or  the  financial  part  of  the  firm's 
business ;  but  he  was  constantly  consulted  as  to  the  business  done 
by  the  firm  for  their  customers,  including  the  buying  and  selling 
of  securities.  The  defendants  were  general  merchants,  and  re- 
ceived produce  from  abroad  for  sale  on  commission :  they  received 
orders  to  purchase  various  manufactures  and  other  things  in 
England  for  shipment  to  places  abroad :  and  they  had  on  two 
occasions  issued  foreign  loans:  they  also  held  on  account  of 
foreign  correspondents  abroad  very  large  amounts  of  foreign 
stocks  represented  by  bonds  payable  to  bearer.  Some  of  these 
stocks  had  been  purchased  by  the  defendants  and  kept  on  account 
of  foreigners  residing  abroad :  others  had  been  sent  over  to  them 
for  safe  custody,  probably  to  make  advances  upon,  and  they 
sometimes  had  to  sell  these  bonds  when  their  principals  instructed 
them  to  do  so.  It  was  also  their  duty  to  sell  foreign  bonds  when 
so  directed  by  the  owners  of  them.  The  salary  of  the  plaintiff  was 
gradually  raised,  and  gifts  were  made  to  him  by  the  defendants. 
Upon  the  9th  of  February,  1882,  an  agreement  in  writing  was 
entered  into  between  the  plaintiff  and  the  defendants,  whereby 
the  plaintiff  was  to  serve  the  defendants  as  their  principal  clerk 
for  ten  years  from  the  1st  of  January,  1882,  at  a  salary  of  2000Z., 
to  be  paid  firom  that  date:  dOOZ.  was  to  be  paid  to  him  on 
March  31st,  June  30th,  September  30th,  and  December  31st, 
and  8007.  per  annum  was  to  be  invested  in  some  security  or  secu- 
rities to  be  approved  by  the  plaintiff  in  the  joint  names  of  him- 
self and  of  the  partners  of  the  firm ;  the  plaintiff  was  to  receive 
the  income  on  the  investments,  but  the  principal  was  to  remain 
invested  until  the  termination  of  the  agreement.  No  provision 
was  contained  in  the  agreement  as  to  dismissing  the  plaintiff. 
Upon  the  31st  of  July,  1884,  the  defendants  became  aware  that 
for  many  years  previously  the  plaintiff  had  been  engaged  in  spe- 
culative transactions  in  "  differences,"  or  time-bargains,  upon  the 
Stock  Exchange  to  an  enormous  amount,  in  fact,  to  the  extent  of 
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1886        many  hundreds  of  thousands  of  pounds.    These  transactions  had 
Peabob      heen  entered  into  by  the  plaintiff  without  the  knowledge  of  the 
FoeTEB.     defendants.  When  the  defendants  became  aware  of  the  plaintiff's 
speculations,  they  dismissed  him  from  their  service. 

Grove,  J.,  was  of  opinion  that  the  dismissal  of  the  plaintiff  was 
lawful,  and  gave  judgment  for  the  defendants. 
The  plaintiff  appealed. 

Murphy^  Q.C.y  and  FdrUay,  Q.C.  (English  HarriBon^  with  them), 
for  the  plaintiff.  In  order  to  justify  a  master  in  dismissing  a 
servant  for  his  misconduct,  the  misconduct  must  be  committed  in 
the  course  of  the  service  or  must  relate  to  the  duties  which  the 
servant  is  bound  to  perform.  In  the  present  case  the  duty  of  the 
plaintiff  was  to  conduct  the  foreign  correspondence ;  he  was  not 
engaged  in  the  financial  business  of  the  defendants.  It  was 
immaterial  to  the  discharge  of  the  plaintiff's  duties  that  he  was 
speculating  in  differences  upon  the  Stock  Exchange,  and  there 
being  no  fraud  upon  his  part,  he  was  not  bound  to  disclose  his 
speculative  transactions  to  the  defendants :  Fletcher  v.  KreU.  (1) 
Moreover,  all  evidence  as  to  the  plaintiff's  transactions  prior  to 
February,  1882,  ought  to  have  been  rejected.  In  Bead  v.  Dun^ 
more  (2)  the  misconduct,  alleged  to  be  sufiBcient  to  justify  the 
dismissal,  was  committed  at  the  place  of  the  servant's  employment 
Where  a  servant  has  been  hired  for  a  specified  time,  he  can  be 
dismissed  before  the  expiration  of  that  time  only  if  he  has  been 
guilty  of  moral  misconduct,  either  pecuniary  or  otherwise,  wilful 
disobedience,  or  habitual  neglect :  Cdllo  v.  BrowicTcefi*.  (3)  In  Lcuy 
V.  Osi>aldiston  (4)  the  servant  had  been  guilty  of  insubordination. 
In  FiUieul  v.  Armstrong  (5)  the  judges  of  the  Court  of  Queen's 
Bench  appear  to  have  thought  that  in  order  to  justify  the  dis- 
missal of  a  servant,  he  must  be  guilty  of  either  moral  misconduct 
or  behaviour  involving  his  master  in  loss.  A  master,  if  he  relies 
upon  the  general  disobedience  of  his  servant  as  a  ground  of  dis- 
missal, must  prove  either  wilful  disobedience  or  disobedienoe 
followed  by  loss :  Cussons  v.  Skinner  (6) ;  but  in  the  present  case 

(1)  42  L.  J.  (Q.B.)  65.  (4)  8  C.  *  P.  80. 

(2)  9  C.  &  P.  588.  (6)  7  A.  &  E.  557. 

(3)  4  C.  &  P.  618.  (6)  11  M.  &  W.  161. 
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the  plaintiff  did  not  wilfnlly  disobey  the  defendants,  nor  did  his       1886 
conduct  in  speculating  upon  the  Stock  Exchange  occasion  any      Psaboe 
loss  to  them :  the  speculations  were  not  incompatible  with  his     yosiem. 
duties  in  their  service.    The  question  in  cases  of  this  kind  is, 
whether  a  servant  has  so  conducted  himself  that  it  would  be 
manifestly  injurious  to  the  interests  of  the  master  to  retain  him  : 
Macdonell  on  Master  and  Servant,  part  L,  ch.  22,  p.  212 :  in  the 
present  case  the  conduct  of  the  plaintiff  was  not  injurious  to  the 
interests  of  the  defendants. 

Sir  a  BusseUy  A.G.,  and  Shiress  WiU,  Q.a  (Mauliony  Q.C.,  with 
them),  for  the  defendants,  were  not  called  upon  to  argue. 

Lord  Esheb,  M.B.  We  are  all  of  opinion  that  this  case  is 
quite  clear. 

The  rule  of  law  is,  that  where  a  person  has  entered  into  the 
position  of  servant,  if  he  does  anything  incompatible  with  the 
due  or  faithful  discharge  of  his  duty  to  his  master,  the  latter  has 
a  right  to  dismiss  him.  The  relation  of  master  and  servant 
implies  necessarily  that  the  servant  shall  be  in  a  position  to 
perform  his  duty  duly  and  futhfully,  and  if  by  his  own  act  he 
prevents  himself  from  doing  so,  the  master  may  dismiss  him.  It 
is  not  that  the  servant  warrants  that  he  will  duly  and  faithfully 
perform  his  duty ;  because,  if  that  were  so,  upon  breach  of  his 
duty  his  master  might  bring  an  action  against  him  on  the  war- 
ranty. But  the  question  is,  whether  the  breach  of  duty  is  a 
good  ground  for  dismissal.  I  have  never  hitherto  heard  any 
doubt  that  that  is  the  true  proposition  of  law.  What  circum- 
stances will  put  a  servant  into  the  position  of  not  being  able  to 
perform,  in  a  due  manner,  his  duties,  or  of  not  being  able  to 
perform  his  duty  in  a  faithful  manner,  it  is  impossible  to  enume- 
rate. Innumerable  circumstances  have  actually  occurred  which 
fall  within  that  proposition,  and  innumerable  other  circumstances 
which  never  have  yet  occurred,  will  occur,  which  also  will  fall 
within  the  proposition.  But  if  a  servant  is  guilty  of  such  a 
crime  outside  his  service  as  to  make  it  unsafe  for  a  master  to 
keep  him  in  his  employ,  the  servant  may  be  dismissed  by  his 
master;  and  if  the  servant's  conduct  is  so  grossly  immoral  that 
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1886        all  reasonable  men  would  say  that  he  cannot  be  trusted,  the 
Pearce     master  may  dismiss  him. 

FosTEfi.  ^^^  question  is,  whether  we  can  differ  from  the  learned  judge 
LordEBher  M  V,  ^^^  ^^  determined  the  question  of  fact  with  reference  to  a  con- 
fidential clerk  to  merchants,  who,  in  the  course  of  his  duty,  might 
have  to  advise  his  masters  upon  monetary  matters,  and  who,  in 
the  course  of  his  duty,  might  be  called  upon  by  his  masters  to 
have  in  his  hands  securities  of  great  value,  but  who  is  found 
during  the  service,  secretly  from  his  masters,  to  have  been  engaged 
not  in  one  or  two  small  transactions,  but  in  enormously  large 
gambling  transactions  on  the  Stock  Exchange  in  differences,  so 
that  he  might  at  any  time  be  landed  in  immense  losses  ;  and 
whether  we  can  say  that  the  learned  judge  is  wrong  in  holding 
that  a  man  who  has  done  that  ^rhilst  he  was  a  servant,  has  done 
that  which  is  incompatible  with  a  safe  performance  of  his  duty  to 
his  masters ;  and  if  the  learned  judge  has  held  that  such  a  clerk, 
by  such  a  course  of  conduct  to  such  an  extent  has  brought  himself 
into  a  position,  that  the  masters  cannot  fairly  rely  upon  his  fiuth- 
fulness — because  the  clerk  has  palpably  left  himself  open  to 
temptation,  so  great  that  it  is  beyond  safety  to  the  masters  and 
to  the  masters'  business — ^the  question  is  whether  we  can  say  that 
the  learned  judge  is  wrong,  or  that  a  jury  would  be  wrong,  in 
finding  that  that  is  incompatible  with  the  safe  performance  of  his 
duty  to  his  master.  Wherever  a  clerk  in  a  mercantile  service,  or 
in  a  service  of  trust,  breaks  any  of  the  rules  of  good  conduct,  and 
wherever  a  jury  finds  that  the  master  was  justified  in  dismissing 
him,  I  should  like  it  to  be  known  by  all  persons  in  that  position 
that  this  Court  will  uphold  the  decision,  and  I  think  that  every 
judge  and  every  jury,  if  such  conduct  is  brought  before  them  as 
has  been  imputed  to  and  proved  against  the  plaintiff  in  this  case, 
holding  the  position  which  he  did  in  the  office  of  merchants, 
would  come  to  the  conclusion  that  gambling  to  a  large  extent  on 
the  Stock  Exchange  in  differences  is  wholly  incompatible  with  the 
due  and  fisdthful  performance  of  his  duti^,  if  he  does  so  unknown 
to  his  master.  I  should  like  to  say  in  plain  terms,  so  that  it  may 
be  understood,  that  the  moment  it  is  made  known  to  a  master 
that  his  clerk  has  been  gambling  to  anything  like  this  extent 
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on  the  Stock  Exchange,  that  of  itself  will  authorize  any  tribunal  1886 

in  saying  that  the  master  was  justified  in  dismissing  the  seryant  Pbabob 

I  think  that  the  judgment  of  the  learned  judge  was  beyond  all  -pomB, 
doubt  and  question  perfectly  right. 

LiNDLETy  L.  J.  I  am  entirely  of  the  same  opinion,  and  if  it 
were  not  for  the  importance  of  the  case  both  to  the  plaintiff  and 
to  persons  generally  in  his  position,  I  should  content  myself  by 
simply  acquiescing  in  the  obseryations  which  haye  been  made  by 
the  Master  of  the  Bolls ;  but  I  will  say  one  or  two  words  as  to 
the  nature  of  the  business  which  was  carried  on  by  the  plaintiff's 
employers,  and  as  to  the  nature  of  his  duties. 

Now  the  nature  of  the  business  carried  on  by  the  firm  was 
explained  at  the  trial,  and  it  appears  that  the  defendants  not  only 
carry  on  the  ordinary  business  of  merchants,  but  they  are  also 
engaged  for  their  customers  and  friends  in  yery  large  dealings 
in  securiti^.  The  plaintiff  had  been  in  the  employment  of  the 
defendants  for  years,  and  had  risen  from  a  small  salary  to  a  large 
one,  and  apparently  he  had  so  conducted  himself  as  to  rise 
gradually  and  steadily  not  only  in  his  position  but  in  the  con- 
fidence of  the  firm  to  such  an  extent,  that  in  February,  1882, 
they  engaged  him  for  ten  years  at  a  salary  of  2000Z.  a  year  as 
their  confidential  clerk.  The  defendants  had  such  confidence  in 
him  that  in  that  agreement  there  is  no  proyision  for  giying 
him  notice  of  dismissal.  Such  a  contingency  seems  not  to  haye 
occurred  to  any  of  them.  It  was  shewn  that  this  gentleman  was 
frequently  and  often  consulted  by  the  members  of  the  firm  as  to 
securities  in  which  money  should  be  inyested,  and  it  was  hig 
duty  to  giye  his  employers,  when  consulting  him  upon  such 
matters,  his  disinterested  adyice.  Now  it  appears  to  me  that  he 
had  so  conducted  himself  as  to  make  his  interest  confiict  with 
his  duty,  that  is  to  say,  that  he  had  a  personal  interest  in  secu- 
rities of  yarious  kinds  arising  out  of  these  gambling  transactions. 
They  were  pure  gambling  transactions ;  and  he  had  such  a  per- 
sonal interest  as  to  render  his  adyice,  when  consulted  by  his 
employers  upon  matters  within  the  scope  of  his  employment,  not 
disinterested,  but,  on  the  contrary,  interested.  He  had  de- 
liberately placed  himself  in  that  position,  which  rendered  his 
Vol.  XVII.  2  P  2 
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interest  conflicting  with  his  duty.  I  do  not  say  that  he  yielded 
to  temptation,  to  which,  in  that  difficult  position,  he  was  naturally 
exposed  ;  but  I  do  say  this,  that  he  ought  not  to  have  put  him- 
self in  that  position.  Further  than  that,  it  appears  to  me  to  be 
perfectly  obvious,  that  if  this  kind  of  conduct  had  been  known  to 
the  persons  who  were  accustomed  to  deal  with  this  firm,  that  very 
knowledge  would  damage  the  firm.  I  cannot  conceive  myself 
that  anybody  would  have  the  same  faith  in  a  firm  such  as  this, 
who  had  as  their  confidential  clerk  a  person  largely  gambling  on 
the  Stock  Exchange,  as  they  would  have  in  a  firm  who  had  a 
confidential  clerk  who  abstained  from  such  gambling  transactions. 
It  appears  to  me,  therefore,  that  the  plaintiff  having  habitually 
conducted  himself  in  such  a  manner  as  would  injure  the  business 
of  his  employers  if  his  conduct  were  known,  they  might  dismiss 
him  upon  discovery  of  such  conduct.  It  is  not  necessary  for 
them  to  prove  that  they  have  in  fact  suffered  by  reason  of  his 
conduct.  Such  proof  is  not  adduced ;  for  his  conduct  was  not 
known  either  to  his  employers  or  to  their  customers.  But  the 
defendants  would  suffer  or  might  suffer  very  seriously  indeed,  if 
they  kept  the  plaintiff  in  their  employ  knowing  that  he  was  a 
gambler. 

It  seems  to  me  that  the  decision  of  Grove,  J.,  was  correct,  and 
I  entirely  agree  with  him. 


Lopes,  L.J.  I  propose  only  to  say  a  few  words  as  to  the  law 
which  applies  in  this  case. 

If  a  servant  conducts  himself  in  a  way  inconsistent  with  the 
faithful  discharge  of  his  duty  in  the  service,  it  is  misconduct 
which  justifies  immediate  dismissal.  That  misconduct,  according 
to  my  view,  need  not  be  misconduct  in  the  carrying  on  of  the 
service  or  the  business.  It  is  sufficient  if  it  is  conduct  which  is 
prejudicial  or  is  likely  to  be  prejudicial  to  the  interests  or  to  the 
reputation  of  the  master,  and  the  master  will  be  justified,  not 
only  if  he  discovers  it  at  the  time,  but  also  if  he  discovers  it 
afterwards,  in  dismissing  that  servant.  Applying  that  law  to 
this  case,  let  us  see  how  the  matter  stands.  What  is  the  position 
of  the  defendants  who  were  the  employers  ?  They  are  entrusted 
with  securities  and  valuables  from  their  correspondents  abroad* 
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Their  position  is  highly  fiduciary.  What  was  the  position  of  the  1886 
plaintiff  in  their  service  ?  He  was  their  confidential  and  prin-  pb^bob 
cipal  clerk.  They  were  in  the  habit  of  consulting  him  from 
time  to  time  with  regard  to  different  securities  that  were  placed 
in  their  hands^  how  those  securities  were  to  be  dealt  with,  and 
how  they  were  to  be  invested.  They  were  beyond  all  question 
entitled  to  his  unbiassed  and  disinterested  advice.  I  think  I 
may  go  even  further  than  that^  and  say  that  they  were  entitled 
to  the  unfettered  use  of  his  mind.  What  does  the  plaintiff^ 
who  occupies  that  position,  do?  Admittedly  he  gambles  on 
the  Stock  Exchange.  They  are  not  transactions  at  long  in- 
tervals, but  it  is  a  systematic  proceeding  of  gambling  on  the 
Stock  Exchange,  and  to  an  enormous  amount.  Can  it,  in  such 
circumstances,  be  said  that  that  conduct  on  the  part  of  the  plain- 
tiff is  not  incompatible  with  the  faithful  discharge  of  his  duty  to 
his  employers  ?  Can  it  with  any  reason  be  said  that  a  man  who 
is  interested  to  the  large  extent  that  he  was  in  certain  securities, 
could  be  in  a  position  to  give  the  same  unbiassed  and  unfettered 
advice  to  his  principals  that  a  man  could,  who  wsis  not  so  circum- 
stanced ?  Again,  can  it  with  any  reason  be  said  that  a  man  who 
is  speculating  and  gambling  to  that  enormous  extent  on  the 
Stock  Exchange,  and  who  of  necessity  must  be  known  to  be 
dealing  in  that  way,  would  not  be  likely  to  injure  the  reputation 
and  position  of  his  employers  ?  I  am  clearly  of  opinion  that  the 
judgment  of  the  Court  below  was  right,  and  this  appeal  ought  to 
be  dismissed. 

Judgment  for  the  defendants. 

Solicitors  for  plaintiff:  Boy  &  CartwrigU. 
Solicitor  for  defendants :  Clements. 

J.  E.  H. 
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188G  RICHARDS  v.  JENKINS. 

July  9,  14. 


Practice — Interpleader — Goods  taken  in  Execution — Title  of  Third  Party— 
Right  of  Execution  Creditor  to  set  up  against  Claimant. 

In  an  interpleader  issue  between  the  execution  creditor  and  a  claimant  it  is 
open  to  the  execution  creditor  to  defeat  the  claim  by  establishing  a  title  to  the 
goods  in  a  third  party  which  is  superior  even  to  his  own. 

The  claimant,  having  let  goods  to  W.,  became  bankrupt.  He  did  not  inform 
his  trustee  that  he  owned  these  goods,  and  W.,  being  unaware  of  the  bank- 
ruptcy, continued  to  pay  him  money  for  the  hire  of  them.  The  goods  were 
taken  in  execution  under  a  judgment  recovered  against  W. 

In  an  interpleader  issue  between  the  claimant  and  the  execution  creditor:— 

fftldf  that  the  execution  creditor  was  entitled  to  judgment,  that  being, 
prim&  facie,  in  possession,  he  could  shew  that  the  claimant  had  no  right  to  the 
goods,  and  that  he  was  entitled  for  that  purpose  to  set  up  against  the  claimant 
the  title  of  the  trustee  in  bankruptcy. 

Appeal  from  the  decision  of  the  judge  of  the  County  Court  of 
Glamorganshire,  on  an  interpleader  issue. 

The  facts  were  as  follows : — 

The  plaintiff  had,  prior  to  1884,  demised  to  Williams  a  brick 
yard  with  certain  engines  and  plant  thereon. 

In  1884  the  plaintiff  became  bankrupt,  but  he  did  not  inform 
the  trustee  in  his  bankruptcy  that  he  owned  these  goods,  and 
Williams,  being  unaware  of  the  plaintiff's  bankruptcy,  continued 
to  pay  him  rent  for  the  hire  of  them. 

The  defendant  having  recovered  judgment  against  Williams, 
these  goods  were  taken  in  execution,  and  the  plaintiff  haying 
claimed  them,  an  interpleader  issue  was  directed  between  the 
claimant,  as  plaintiff,  and  the  execution  creditor,  as  defendant. 
The  county  court  judge  gave  judgment  for  the  plaintiff,  on  the 
ground  that  the  defendant  could  not  set  up  the  title  of  the  trustee 
in  the  bankruptcy  so  as  to  defeat  the  claim  of  the  plaintiff. 

The  defendant  appealed. 

Qlascodiiie^  for  the  defendant.  The  judgment  of  the  county 
court  judge  proceeds  on  a  misapprehension  of  Came  y.  Brice.  (1) 
The  claimants  were  the  defendants  in  that  case,  and  it  was  held 

(1)  7  M.  &  W.  183. 
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that  they  could  not  set  np  a  jus  tertii ;  but  in  this  case  the        1886 
defendant  is  not  the  claimant^  nor  does  he  desire  to  set  up  any    Richards'* 
jus  tertii ;  all  that  he  maintains  is  that  the  plaintiff  is  not  the     j^^^g, 
owner  of  the  goods  and  that  the  plaintiff  cannot  on  this  issue 
shew  that  some  one  else  is  the  owner:    Cheen  v.  Rogers.  (1) 
Gadsden  y.  Barrow  (2)  does  not  conflict  with  the  defendant's 
contention.    In  Edwards  y.  English  (3)  the  bill  of  sale  was  yoid^ 
and  in  that  case  the  execution  creditor  was  really  also  the 
claimant,  as  was  also  the  case  in  Curties  y.  Jacobs,  (4)    The  plain- 
tiff is  not  entitled  to  the  possession  of  these  goods,  and  eyen 
though  the  issue  may  be  directed  to  enable  any  person  lawfully 
entitled  to  possession  to  sustain  his  claim,  that  would  not  help 
the  plaintiff:  Oreen  y.  Stevens.  (5)      The  defendant  cannot  be 
estopped,  for  he  did  not  know  of  the  bankruptcy :  Richards  y. 
Johnson.  (6) 

jB.  F.  Williams^  for  the  claimant.  In  a  sheriff's  interpleader 
the  real  question  is  whether  the  goods  seized  do  or  do  not  belong 
to  the  execution  creditor.  Chase  y.  Ocble  (7)  may  be  an  autho- 
rity for  the  defendant,  but  that  case  has  not  been  acted  on  for 
many  years.  It  was  decided  in  1841,  and  at  that  time  the 
claimant  in  all  interpleader  issues  was  treated  as  a  plaintiff  in 
troyer,  and  if  he  failed  to  establish  his  title  he  failed  on  the  issue. 
A  different  yiew  was  gradually  adopted,  and  in  1860  the  change 
was  recognised,  as  may  be  seen  from  Bird  y.  Orahb  (8),  Shingler  y. 
Holt  (9),  Curties  y.  Jacobs  (4),  and  Lush's  Practice,  3rd  ed.,  yol.  2, 
p.  780.  Came  y.  Brice  (10)  is  an  authority  for  the  plaintiff;  it 
decides  that  the  defendant  cannot  defeat  the  title  of  the  plaintiff 
by  setting  up  a  jus  tertii.  The  object  of  the  issue  is  to  inform 
the  Court  whether  the  goods  were  on  a  certain  day  liable  to  be 
seized  in  execution  by  the  judgment  creditor;  the  claimant 
must  therefore  giye  some  eyidence  to  displace  the  prima  fsucie 
title  of  the  execution  creditor,  and  on  the  eyidence  in  this  case 
the  plaintiff  establishes  a  good  possessory  title.    "  It  seems  to 

(1)  2  C.  &  K.  148.  (6)  2  H.  &  N.  146. 

(2)  9  Ex.  614;  23  L.  J.  (Ex.)  134.  (6)  28  L.  J.  (Ex.)  322. 

(3)  7  B.  &  B.  564;  26  L.  J.  (Q.B.)  (7)  2  Man.  &  Gr.  930. 
193.  (8)  30  L.  J.  (Ex.)  318. 

(4)  16  L.  T.  674.  (9)  30  L.  J.  (Ex.)  322. 

(10)  7  M.  &  W.  183. 
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1886  me  in  substance"  said  Bramwell,  B.,  in  Shingler  v.  Eclt  (1), 
RicHABDs"  "  the  issue  tried  was,  and  it  ought  to  be  so  stated,  whether  the 
jENEors  g^ods  were  the  plaintiflfs,  as  against  the  execution  creditor." 
These  last  words  used  formMy  not  to  be  in  the  issue,  but  they 
were  inserted  about  1860.  Edwards  y.  English  (2)  shews  that  a  jus 
tertii  cannot  be  set  up  on  the  trial  of  such  an  issue  as  this.  The 
fact  that  the  title  by  which  it  is  attempted  to  defeat  the  claim  of 
the  plaintiff  is  the  title  of  a  trustee  in  bankruptcy  makes  no  differ- 
ence, and  certainly  does  not  tell  against  the  plaintiff* 

Glascodine,  in  reply. 

Cur.  adv.  vuU. 

July  14.  The  judgment  of  the  Court  (Wills  and  Grant- 
ham, JJ.),  was  delivered  by 

Wills,  J.  This  is  an  interpleader  issue,  in  which  the  facts  are 
as  follows : — 

The  defendant  recovered  judgment  against  a  person  of  the 
name  of  Williams,  upon  which  judgment  execution  issued,  and 
goods  in  the  possession  of  Williams  were  seized.  Thereupon  the 
plaintiff  claimed  them,  and  became  the  claimant  in  the  inter- 
pleader issue.  It  appeared  that  the  claimant  prior  to  1884  had 
let  the  goods  in  question  to  Williams.  In  1884  the  claimant 
became  bankrupt.  His  trustee  did  not  know  that  he  had  the 
property  in  question,  and  he  withheld  the  information  from  his 
trustee  and  continued  to  receive  payment  for  the  hire  of  the 
goods.  On  the  trial  of  the  interpleader  issue  he  alleged  that 
he  did  so  because  the  goods  were  mortgaged  to  his  bankers  and 
he  thought  his  interest  in  them  was  worthless.  The  excuse  is 
immaterial,  and  probably  untrue.  The  fact  remains  that  Wil- 
liams did  not  know  of  the  bankruptcy,  and  continued  after  the 
bankruptcy  to  pay  the  hire  to  the  claimant. 

Upon  these  facts  the  county  court  judge  gave  judgment  for 
the  claimant,  holding,  on  the  suppx>sed  authority  of  Came  v. 
Brice  (3),  that  the  ^defendant,  the  execution  creditor,  could  not 
set  up  the  title  of  the  trustee  in  bankruptcy  of  the  claimant  to 
defeat  his  claim. 

(1)  30  L.  J.  (Ex.)  322,  at  p.  326.    (2)  7  E.  &  B.  564 ;  26  L.  J.  (Q.B.)  193. 
(3)  7  M.  &  W.  183. 
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We  are  of  opinion  that  the  learned  county  court  judge  was       1S86 
wrongy  and  has  misapprehended  the  decision  in  question,  which    Bichakdb 
appears  to  us  to  be  in  harmony  with  a  number  of  other  decisions     jej^ihs. 
on  the  same  subject  and  to  be  an  authority  in  £Eiyour  of  the 
defendant  and  not  of  the  claimant. 

In  CanM  y.  Briee  (1)  the  plaintiff  in  the  issue  was  the  exe- 
cution creditor.  The  goods  at  the  time  of  the  seizure  were  in 
the  possession  of  Morgan,  the  execution  debtor.  They  were 
claimed  by  the  trustees  of  Mrs.  Morgan's  settlement,  who,  how- 
ever, failed  to  make  out  any  title  to  them.  It  was  held  that 
they  were  not  at  liberty  to  set  up,  in  order  to  defeat  the  execu- 
tion creditor,  the  prior  bankruptcy  of  Morgan.  The  substance  of 
this  decision  is  that  the  execution  creditor  haying  a  title  prima 
facie  lawful  can  only  be  defeated  by  a  person  shewing  a  better 
title  of  some  sort,  and  that  the  trustees  of  the  wife's  settlement 
not  being  in  possession  and  haying  no  title  themselyes  could  not 
giye  themselyes  title  by  shewing  that  some  one  else  had  a  title 
superior  to  that  of  both  themselyes  and  the  execution  creditor. 
Let  the  execution  creditor  and  such  person  settle  the  question 
between  themselyes. 

So  here  the  execution  creditor  is  prima  facie  in  lawful  posses- 
sion. The  claimant  has  no  shadow  of  a  title.  Eyen  as  between 
himself  and  Williams  he  had  none.  The  right  of  the  claimant 
to  set  up  title  against  Williams  ceased  on  his  bankruptcy,  and 
not  so  much  as  an  estoppel  could  be  set  up  eyen  as  between 
Williams  and  the  claimant  when  WiUiams  did  not  know  of  the 
bankruptcy  and  continued  to  pay  his  rent  in  ignorance  of  the 
fact  that  the  claimant  was  receiying  money  which  belonged  to  Ids 
trustee.  The  plaintiff  had  no  more  title  to  the  goods  than  a 
thief  into  whose  hands  they  had  fallen,  and  had  no  more  right 
to  claim  them  or  to  receiye  payment  for  the  use  of  them  from 
Williams.  It  is  clear  also  that  where  the  title  of  the  claimant  is 
merely  one  by  estoppel  against  the  debtor  the  execution  creditor 
is  not  bound  by  such  an  estoppel :  Bichards  y.  Johnson.  (2)  The 
form  of  the  interpleader  issue  is  immaterial,  and  it  has  always 
been  so  regarded,  eyen  in  days  when  mere  form  met  with  much 

(1)  7  M.  &  W.  183.  (2)  28  L.  J.  (Ex.)  322. 
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1886  more  consideration  than  it  does  at  present :  Came  y.  Briee  (1), 
RicHABM  per  Parke,  B. ;  Gadsden  v.  Barrow  (2),  per  Alderson,  B. ;  Edwards 
Jetkins.     ^'  -Ey^j'KsA  (3),  per  Lord  Campbell,  L.C.J. 

The  true  test  is  that  given  by  Parke,  B.,  in  Oadsden  v.  Bar- 
row. (4)  Suppose  the  person  disputing  the  execution  had  sued  the 
sheriff,  could  he  have  recovered  ?  To  succeed  in  such  an  action 
he  must  have,  in  the  words  of  Parke,  B.,  ^'  either  an  absolute  or 
a  special  property  in  the  goods,  and  also  the  right  of  possession." 
No  distinction  can  now  be  drawn  between  equitable  and  legal 
rights,  and  had  the  only  obsta.cle  to  the  plaintiff's  title  in  this 
case  been  that  he  had  mortgaged  the  property  in  question  to  the 
bank  the  execution  creditor  could  not  have  denied  his  sight  to 
recover.  But  here  he  has  neither  property  absolute  or  special 
nor  the  right  of  possession,  and  he  is  in  no  better  position  than 
any  other  person  would  have  been  who  had  by  a  misrepresenta- 
tion or  a  concealment  of  the  truth  managed  to  get  Williams  to 
pay  him  for  the  hire  as  if  he  were  the  owner.  Other  cases  have 
been  cited  which  it  has  been  suggested  are  inconsistent  with  this 
view.  After  a  careful  examination  of  the  authorities,  which  are  very 
nearly  all  collected  in  Mr.  Cababe's  useful  work  on  Interpleader, 
we  can  find  none  which  do  not  support  it.  In  Chase  v.  QoUe  (5) 
the  sheriff  had  seized  goods  and  was  in  possession.  The  claimants 
claimed  under  assignments  which  it  was  contended  were  in  them- 
selves  acts  of  bankruptcy :  see  per  Tindal,  C.  J.,  at  p.  936.  It  was 
held  that  if  the  deeds  were  acts  of  bankruptcy  the  claimants 
could  not  recover.  They  had  in  that  case  no  other  property 
absolute  or  special  in  the  goods  than  that  under  the  assignments, 
in  other  words,  they  had  none  at  all,  and  could  not  recover, 
although  they  had  after  the  bankruptcy  entered  into  possession. 
It  was  a  possession  with  no  colour  of  title  to  support  it,  and 
they  accordingly  failed  to  make  good  their  claim.  In  Belcher  v. 
PaUen  (6)  execution  had  issued  against  Brown.  A  prior  writ 
of  execution  had  been  put  in  force  under  which  the  officers 
were  in  possession  at  the  time  of  the  seizure ;  but  (according  to 

(1^  7  M.  &  W.  183,  at  p.  185.  664,  at  p.  568. 

(2)  9  Ex.  614,  at  p.  617;  23  L.  J.  (4)  9  Ex.  614,  at  p.  615. 
(Ex.)  134.  (6)  2  M.  &  G.  930. 

(3)  26  L.  J.  (Q,B.)  193 ;  7  E.  &  B.  (6)  6  C.  B.  608 ;  18  L.  J.  (CP.)  69. 


WlUs.  J. 


VOL.  XVII.  QUEEN'S  BENCH  DIVISION.  549 

Coltman,  J.),  nothing  had  occnrred  to  prevent  the  second  levy       1886 
from  being  good  subject  to  the  satisfaction  of  the  first.   The  title     rioiubds 
of  the  assignees,  the  claimants,  accrued  subsequently.    They     j^^^g^ 
failed  to  make  out  their  title  and  then  desired  to  set  up  that 
of  the  first  execution  creditor,  and  also  that  of  the  landlord  who 
had  seized  for  rent  on  the  same  day  as  that  on  which  the  second 
execution  was  put  in.    It  was  held  that  they  could  not  do  so. 
The  decision  seems  to  be  entirely  in  harmony  with  Came  v. 
Brice.  (1) 

In  Gadsden  v.  Barrow  (2)  the  sheriff  had  seized  goo^  in  the 
possession  of  the  debtor.  The  claimant  claimed  them  under  a 
bill  of  sale.  The  execution  creditor  was  allowed  to  defeat  his 
title  by  shewing  a  prior  bill  of  sale.  The  claimant  had  never 
been  in  possession,  and  simply  had  no  title,  having  had  the  goods 
of  A.  assigned  to  him  by  B.  There  was  no  reason  why  he  should 
be  allowed  to  interfere,  He  was  a  stranger  to  the  transaction 
altogether.  This  case  is  entirely  consistent  with  Came  v. 
Brice  (1),  which  case  indeed  is  cited  as  one  of  the  grounds  of  the 
decision. 

In  Edwards  v.  English  (3)  the  sheriff  seized  under  an  execution 
goods  which  were  in  the  possession  of  the  debtor.  The  claimant 
claimed  under  a  registered  bill  of  sale.  He  had,  prima  facie, 
both  the  right  of  property  and  the  right  of  possession,  but  the 
debtor  had  previously  assigned  the  same  goods  by  way  of  security 
to  one  Hatton,  whose  bill  of  sale  was  void  against  the  execution 
creditor  for  want  of  registration,  but  good  against  the  claimant, 
and  had  priority  therefore  as  between  Hatton  and  the  claimant. 
This  priority  was  doubted  by  Erie,  J.,  upon  what  grounds  we  are 
unable  to  discover  from  the  statement  of  facts  in  the  report ;  but 
the  decision,  which  was  that  the  claimant  was  entitled  to  suc- 
ceed, does  not  turn  upon  that  doubt,  and  I  treat  Eb^tton's  bill  of 
sale  as  a  good  one ;  but  the  claimant's  equitable  title  was  per- 
fectly good,  subject  to  the  prior  security,  and  it  was  held  that  the 
objection  that  the  claimant's  title  was  merely  equitable  and  not 
legal  (see  as  to  this  objection  Boach  v.  Wright  (4),  Bird  v. 

(1)  7  M.  &  W.  183.  (3)  7  E.  &  B.  664 ;  26  L.  J.  (Q.B.) 

(2)  9  Ex.  514;  23  L.  J.  (Ex.)  134.       193. 

(4)  8  M.  &  W.  156. 
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1886  OrM  (1)  )  was  not  admissible  at  that  stage  of  the  proceedings, 
BicHA^  per  Crompton,  J.,  at  p.  567.  Such  an  objection  is  now  unayail- 
Jenkins.  ^^^^  ^^  ^^y  stage  of  the  proceedings.  The  claimant  was  therefore 
entitled  to  succeed  notwithstanding  the  earlier  bill  of  sale. 
There  is  either  a  mistake  in  the  report  or  an  erroneous  phrase  in 
the  judgment  of  Erie,  J.,  as  reported.  He  is  made  to  say  of 
Came  v.  Brice  (2),  "  In  that  case  the  proposed  evidence  would 
have  shewn  that  the  plaintiff  had  nothing  whatever  in  the  goods 
claimed."  For  "  plaintiff  "  we  should  read  "  claimant,"  and  the 
claimant  was  in  Came  v.  Brice  (2)  the  defendant  in  the  issue. 
But  the  decision  itself  seems  to  be  entirely  consistent  with  Came 
V.  Brice  (2),  and  it  was  certainly  intended  to  be  so,  for  there  is 
the  distinct  intimation  of  the  Court  that  Came  v.  Briee  (2), 
Chase  v.  Qolle  (8),  and  Oadeden  v.  Barrow  (4)  are  all  in  harmony 
with  one  another  as  well  as  with  the  decision  then  given. 

In  Green  v.  Stevens  (5),  which  was  decided  less  than  a  week 
before  Edwards  v.  English  (6),  the  real  owner  of  the  goods  had 
lent  them  to  the  claimant,  who  had  his  permission  to  let  them,  as 
if  the  owner,  to  whom  he  would.  The  claimant  let  them  on  hire 
to  the  debtor.  Her  claim  prevailed  over  that  of  the  execution 
creditor  on  the  ground  that  she  had  an  interest  in  the  goods, 
and  it  mattered  not  what  its  extent  or  nature  was.  Having  an 
interest  she  was  entitled  to  protect  that  interest  by  shewing  that 
they  could  not  lawfully  be  taken  in  execution.  She  had  an 
interest  sufficient  to  give  her  a  lawful  title  to  the  possession  and 
that  was  enough.  That  is  exactly  the  ^^  special  property  and 
right  to  possession  "  of  Baron  Parke  in  Gadsden  v.  Barrow.  (4) 
Bramwell,  B.,  put  the  case  of  a  servant  in  possession  of  his 
master's  property  and  parting  with  it  to  a  stranger,  in  whose 
hands  it  should  be  seized  in  execution  against  the  stranger.  The 
servant  in  that  case  could  not  succeed  against  the  execution 
creditor,  because  he  would  have  no  property  at  all  in  it.  Surely 
the  person  whose  only  title  to  this  property  is  that  he  has  impro- 
perly concealed  its  existence  from  his  trustee  in  bankruptcy  can 
be  no  better  off.    He  has  no  title  of  any  kind  to  it.    In  Green  v. 

(1)  30  L.  J.  (Ex.)  318.  (4)  9  Ex.  514 ;  23  L.  J.  (Ex.)  134. 

(2)  7  M.  &  W.  183.  (5)  2  H.  &  N.  146. 

(3)  2  M.  &  G.  930.  (6)  7  E.  &  B.  564 ;  26  L.  J.  (Q.B.)  193. 
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Stevens  (1)  Oadsden  v.  Barrow  (2)  is  cited  as  correct  law.     Oreen       1886 
y.  Stevens  (1)  was  not  cited  to  the  Court  in  Edwards  v.  English  (3),    Richabsb 
so  that  we  have  in  them  two  independent  authorities  for  the     je^kins. 
same  proposition. 

A  case  was  cited  to  us  from  a  very  early  volume  of  the  Law 
Times,  which  was  supposed  to  conflict  with  this  current  of  autho- 
rities. We  will  only  say  that  if  we  understand  it  rightly  it 
proceeds  upon  the  same  lines,  but  the  report  is  so  very  defec- 
tiye  as  to  be  all  but  unintelligible. 

It  was  argued  that  the  form  of  the  issue  in  such  cases  had 
undergone  a  change  somewhere  about  the  year  1860  by  the 
addition  of  the  words  ''as  against  the  execution  creditor  "  after 
the  question  whether  at  the  time  of  the  seizure  the  goods  were 
the  property  of  the  claimant,  and  that  in  consequence  different 
considerations  applied  in  the  earlier  cases,  and  that  they  were  no 
longer  applicable.  These  words,  however,  were  certainly  used  in 
issues  long  before  1860 ;  they  are  found  in  Belcher  v.  Patten  (4), 
in  which  the  issue  was  framed  as  early  as  1847.  They  are  treated 
in  Gadsden  v.  Barrow  (2)  as  making  no  difference,  and  it  is  clear 
that  the  question  dealt  with  in  every  one  of  the  cases  we  have 
discussed  was  the  question  of  substance  and  not  of  form.  We 
think  there  is  nothing  whatever  in  this  objection,  and  that  the 
principles  which  have  been  applied  to  the  question  under  discus- 
sion for  the  last  forty  years  at  least  have  undergone  no  change. 

We  were  referred  lastly  to  a  passage  in  the  3rd  edition  by 
Mr.  Dixon  of  Lush's  Practice  (1865)  at  p.  780,  certain  phrases 
in  which  were  said  to  favour  the  claimant's  contention.  To  us  it 
seems  that  the  passage  contains  a  very  accurate  summary  of  the 
cases,  and  that  when  it  is  carefully  read  it  contains  nothing 
which  either  is  intended  to  conflict,  or  does  in  fact  conflict,  with 
the  long  series  of  authorities  to  which  we  have  referred. 

Much  has  been  said  in  the  course  of  this  discussion  and  m  some 
of  the  cases  cited  about  the  admission  or  rejection  of  evidence  of 
the  title  of  some  third  party,  and  about  the  onus  of  proof.  It 
matters  not  what  is  the  particular  form  in  which  the  question 

(1)  2  H.  &  N.  146.  (3)  7  E.  &  B.  664;  26  L.  J.  (Q.B.)  193. 

(2)  9  Ex.  514 ;  23  L.  J.  (Ex.)  134.    (4)  6  C.  B.  608 ;  18  L.  J.  (C.P.)  69. 
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1886  arises,  and  whether  it  is  said  that  evidence  of  the  adyerse  title 
BicHA^T  should  not  be  admitted,  or  that  the  adverse  title  when  proved  is 
jBsmw  ^^  ^^  *^^^  ^  ^^^  party  setting  it  up,  the  question  of  substance 
has  always  been  the  same.  The  question  only  arises  where  there 
is  a  really  adverse  title  in  a  third  party  which,  if  that  third  party 
chooses  to  assert  it,  must  prevail  over  that  of  execution  creditor 
and  claimant  alike,  but  where  that  third  party  takes  no  step  and 
does  not  seek  to  enforce  his  superior  title,  the  decision  in  this 
case  is,  and  that  in  every  one  of  those  which  we  have  discussed, 
has  been,  in  substance  a  legitimate  application  of  the  maxim 
potior  est  conditio  defendentis. 

We  are  therefore  of  opinion  that  this  appeal  must  succeed, 
and  judgment  be  entered  in  the  court  below  for  the  defendant 
with  costs,  and  that  the  defendant  must  have  his  costs  of  this 
appeal. 

Judgment  for  the  defendant.    Leave  to  appeal  granted. 

Solicitors  for  claimant:  Carter  dt  Churchy  for  Evans  dk  Sinnett 
Llandovery. 

Solicitor  for  defendant :  White,  for  Biehards,  Swansea. 

H.  B.  B« 
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May  22. 
BLACKBURN,  LOW,  &  CO.  v.  VIGORS.  


Insurance  (Marine) — Concealment — Principal  and  Agent — Concealment  of 
Material  Facts — Broker  employed  by  Shijtownerj  but  not  being  Broker^ 
through  whom  Policy  effected, 

A  policy  of  marine  insurance  is  vitiated  by  the  concealment  of  a  material 
fact  by  a  broker  employed  by  the  assured  to  effect  an  insurance,  although  he  is 
not  the  broker  through  whom  the  insurance  is  ultimately  effected,  and  although 
the  assured  is  innocent  of  all  fraud. 

So  held,  by  Lindley  and  Lopes,  LJJ.,  Lord  Esher,  M.R.,  dissenting. 

Fitzherbert  v.  Mather  (1  T.  R.  12),  Gladstone  v.  King  (1  M.  &  S.  35),  and 
Proudfoot  T.  Montefiore  (Law  Rep.  2  Q.  B.  511)  conmient«d  on. 

The  plaintiff  instructed  a  broker  to  effect  for  him  a  re-insurance  upon  an 
overdue  ship;  whilst  the  broker  was  acting  on  behalf  of  the  plaintiff  he  received 
information  of  a  material  fact  tending  to  shew  that  the  ship  was  lost;  the 
broker  did  not  commimicate  this  information  to  the  plaintiff,  and  failed  to 
obtain  an  insurance  for  him.  Afterwards  the  plaintiff,  through  another  broker, 
effected  a  policy  of  insurance,  lost  or  not  lost,  which  was  underwritten  by  the 
defendant.  The  ship  had  in  fact  been  lost  some  time  before  the  plaintiff  tried 
to  reinsure  her,  but  neither  the  plaintiff  nor  the  broker  who  effected  the 
insurance,  knew  of  or  concealed  from  the  defendant  any  fact  tending  to  shew 
that  the  ship  had  been  lost. 

Eeld,  by  Lindley  and  Lopes,  L. JJ.,  Lord  Esher,  M.R.,  dissenting,  that  the 
plaintiff  could  not  recover  upon  the  policy  underwritten  by  the  defendant. 

Action  upon  a  marine  policy  of  re-insurance,  dated  the  2nd  of 
May,  1884,  on  the  hull  and  machinery  of  the  ship  **StcUe[of 
Floriday^  lost  or  not  lost.  The  defendant  underwrote  the  policy 
for  the  sum  of  507. 

The  case  was  tried  before  Day,  J.,  during  Trinity  Sittings, 
1885,  and  the  jury  having  been  discharged,  the  learned  judge 
ordered  judgment  to  be  entered  for  the  plaintiff. 

The  facts  of  the  case  are  sufficiently  stated  in  the  judgments 
of  Lord  Esher,  M.B.,  and  Lindley,  L. J.,  hereinafter  set  forth. 

The  defendant  appealed. 

Feb.  27,  March  1.     Sir  C.  BusseU,  A.O.,  and   Cohen,  Q.a 

(F.  W,  HollamBy  with  them),  for  the  plaintiff. 
Sir  K  E.  Webster,  Q.C.,  and  OareU  Barnes,  for  the  defendant 
The  arguments  are  sufficiently  noticed  in   the   judgments 

already  referred  to. 
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18SG  In  addition  to  the  authorities  mentioned  in  the  judgments 

Blackbubn    Williams  v.  North  China  Insurance  Co.  (1)  was  cited  during  the 
Vigors,      argument. 

May  22.    The  following  judgments  were  delivered : — 

LoBD  EsHEBy  M.B.  The  facts  of  this  case  necessary  to  be 
stated  for  the  elucidation  of  the  question  which  we  have  to 
decide,  which  facts  were  admitted  or  proved  at  the  trial  before 
Day,  J.,  trying  the  case  without  a  jury,  are,  that  the  plaintiff, 
trading  as  '^Blackburn,  Low,  &  Co.,"  carried  on  business  at 
Glasgow  as  an  underwriter  and  insurance  broker,  and  that  he 
had  insured  a  ship,  called  the  *' State  of  Florida/*  for  1500?.  from 
New  York  to  Glasgow.  The  ship,  which  was  a  steamship,  left 
New  York  on  the  11th  of  April,  and  was  due  in  ordinary  course 
at  Glasgow  on  or  about  the  25th  of  April.  The  ship  was  also 
underwritten  for  further  amounts  by  or  through  **  Bose,  Murison, 
&  Thompson,"  another  firm  of  insurance  brokers  and  underwriters 
in  Glasgow,  who  were  the  usual  insurance  brokers  for  the  owners 
of  the  "  State  of  Florida:'  On  the  30th  of  April,  the  ship  being 
four  or  five  days  overdue,  the  plaintiff  instructed  his  usual  insur- 
ance brokers,  Boxburgh,  Currie,  &  Co.,  of  liondon,  to  re-insure 
the  ship  for  him  to  the  extent  of  lOOOZ.  at  or  not  exceeding  ten 
guineas.  These  brokers  answered  on  the  same  day  that  the 
insurance  could  not  be  done  under  twenty  guineas ;  to  which  the 
plaintiff  replied :  "  not  disposed  to  pay."  And  so  by  this  answer 
the  authority  to  Boxburgh,  Currie,  &  Co.,  to  insure  for  the  plain- 
tiff was  for  the  time  ended.  In  the  meantime,  on  the  28th  of 
April,  information,  which  was  admitted  at  the  trial  to  be  material, 
had  been  brought  to  Liverpool  by  a  ship,  called  the  ^'  City  of 
Borne:*  Before  this  information  was  known  to  any  one  in  Glasgow, 
Bose,  Murison,  &  Thompson,  instructed  their  correspondents  in 
London,  Bose,  Thompson,  Young,  &  Co.,  to  re-insure  in  London 
their  existing  insurances  on  the  ** State  of  Florida**  to  the 
extent  of  15007.  at  fifteen  guineas,  and  some  such  re-insurances 
were  in  consequence  effected  in  London.  On  the  1st  of  May, 
Mr.  Thompson,  a  member  of  Bose,  Murison,  &  Thompson,  told 
the  plaintiff  in  Glasgow  that  his  firm  had  effected  some  insur- 
ances in  London,  and  was  thereupon  requested  by  the  plaintiff  to 

(1)  1  C.  P.  D.  757. 
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instruct  Rose,  Thompson^  Toung,  &  Co.,  of  London,  to  reinsure  1886 
1500Z.  for  him,  the  plaintiff.  This  request  was  forwarded  by  Blackbuen 
Rose,  Murison,  &  Thompson  as  from  themselves  to  Rose,  Thomp-  vioobs. 
son,  Young,  &  Co.,  at  11*30  on  the  1st  of  May  in  the  following  jj^^i^y^^ 
terms :  "  Blackburn  Low  wish  to  reduce  Florida  lines,  cover  to 
them  1500Z.  at  fifteen  guineas  net."  The  answer  was,  that  this 
could  not  be  done  under  twenty  guineas.  At  12*30  Mr.  Murison, 
of  Rose,  Murison,  &  Thompson,  had  notice  of  the  rumours  which 
had  reached  Liverpool.  He  afterwards  telegraphed,  no  longer  in 
the  name  of  his  own  firm,  but  in  the  name  of  the  plaintiff's  firm, 
to  Rose,  Thompson,  Toung,  &  Ga,  to  offer  twenty  guineas.  The 
answer  came  direct  to  the  plaintiff.  Further  communications 
passed  between  the  plaintiff  and  Rose,  Thompson,  Young,  &  Co., 
the  rates  continually  rising.  At  4*33  on  the  1st  of  May,  Rose, 
Thompson,,  Yoimg,  &  Co.  re-insured  to  800Z.  for  the  plaintiff; 
but  at  4*53,  when  the  limit  had  risen  to  thirty-five  guineas,  the 
plaintiff  closed  his  negotiations  liirough  Rose,  Thompson,  Young, 
&  Co.  by  a  telegram :  *^  Not  inclined  to  extend  limit."  At  this 
moment,  therefore,  the  plaintiff  had  no  insurance  broker  in- 
structed to  act  for  him.  On  the  2nd  of  May  the  plaintiff  sent 
new  instructions  to  his  usual  brokers,  Roxburgh,  Currie,  &  Co., 
to  re-insure  700Z.  on  his  behalf,  which  they  effected  on  the  same 
day  at  thirty  guineas  on  the  ship,  lost  or  not  lost,  and  which  was 
the  insurance  sued  upon  in  this  action.  It  was  at  the  trial 
admitted  on  behalf  of  the  plaintiff  that  the  request  to  Rose, 
Murison,  &  Thompson  to  instruct  Rose,  Thompson,  Young,  &  Co. 
constituted  Rose,  Murison,  &  Thompson  the  plaintiff's  agents 
to  effect  insurance  for  him.  This  authority  lasted  until  the 
plaintiff  was  put  into  direct  communication  with^Rose,  Thomp 
son.  Young,  &  Co.,  when  it  of  course  ceased.  In  like  manner 
Rose,  Thompson,  Young,  &  Co.  were  agents  to  the  plaintiff  to 
effect  insurance  for  him  until  their  authority  ceased  by  reason  of 
the  plaintiff's  refusal  at  4*53  on  the  1st  of  May  to  extend  the 
limit  given  to  them.  The  insurance,  on  which  the  action  was 
brought,  was  effected  through  an  entirely  independent  agent, 
Roxburgh,  Currie,  &  Co.,  instructed  after  the  authority  given  to 
the  others  had  ceased.  But  it  appears  that  the  information  from 
Liverpool  was  given  to  Rose,  Murison,  &  Thompson,  whilst  by 
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1886       admission  they  were  agents  of  the  plaintiff  to  effect  insurance  for 

Blackbubn  him.    The  ship  was  in  fact  lost  before  the  policy  sued  on  was 

YiGOBs.     effected.    But  it  was  admitted  that  the  plaintiff  himself  had  no 

Lordah^MR  l^^owle^Jg©  of  the  information  given  at  Liverpool  until  after  the 

policy  was  effected ;  and  it  is  clear,  therefore,  that  he  and  the 

defendant  and  Roxburgh,  Currie,  &  Co.  negotiated  and  effected 

the  insurance  on  the  bona  fide  view  by  all  of  them,  that  the  ship 

was  no  more  than  an  overdue  ship.    No  part  of  the  negotiations 

with  the  defendant  passed  in  any  way  through  Bose,  Murison,  & 

Thompson. 

The  defendant  relies  on  the  want  of  communication  to  him  of 
the  information  obtained  by  Bose,  Murison,  &  Thompson  of  a 
material  fact,  which  information  came  to  them  whilst  they  were 
agents  of  the  plaintiff  to  effect  insurance  for  him ;  and  he  insists 
on  the  application  of  a  doctrine  in  the  form  that  **  the  knowledge 
of  an  agent  is  the  knowledge  of  his  principal."  The  plaintiff 
insists  that  the  only  true  doctrine  is  that  the  assured  is  bound  by 
the  knowledge  of  his  agent  who  effects  the  insurance  for  him, 
or  through  whom  the  insurance  is  effected,  as  if  he,  the  assured, 
had  himself  that  knowledge  at  the  time  of  the  insurance ;  but 
that  he  is  bound  only  to  this  extent,  that  in  case  of  misconduct 
of  the  agent  in  effecting  the  insurance,  he,  the  assured,  cannot 
enforce  the  contract  any  more  t)ian  if  he  himself  had  been  guilty 
of  the  same  misconduct.  The  question  thus  raised  is  really  what 
is  the  true  meaning  of  the  phrase,  "  the  knowledge  of  the  agent 
is  the  knowledge  of  the  principal "  ?  Those  who  have  used  it 
could  not  have  meant  to  say  that  what  is  known  to  an  agent  is 
necessarily  in  feu^t  known  to  his  principal;  the  phrase  is  only 
used  in  cases  in  which  the  principal  is  admitted  to  be  in  fact 
ignorant.  The  suggested  meaning  would  therefore  be  an  absurd 
contradiction  of  the  assumption  on  which  it  is  founded.  The 
phrase  is  figurative.  It  was  used  by  the  first  person  who  used 
it,  as  a  means  of  expressing  tersely  the  idea  which  that  person 
intended  to  convey  with  regard  to  the  case  then  before  him. 
It  has  been  used  in  the  same  sense  by  those  who  have  subse- 
quently adopted  it  in  precisely  the  same  or  in  similar  circum- 
stances. It  is  meant  to  be  tersely  descriptive  rather  than  strictly 
accurate.    One  can  only  arrive  at  its  more  accurate  and  unfigu- 
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ratiye  meaning  by  considering  carefally  the  circumstances  with  1886 
regard  to  which  it  has  been  used  by  persons  whose  authority  Blackbubn 
is  to  bind  or  guide  us.  By  these  observations  I  wish  to  guard  yxgobs. 
against  a  danger  which  always  arises  from  the  use  in  law  of  these  Lo^d^w  m  r 
figures  of  speech.  Their  terseness  prevents  them,  as  I  have  said, 
from  expressing  accurately  the  proposition  they  are  used  to 
enunciate.  They  are  generally  larger  than  that  proposition.  If 
then  the  terse  expression  is  afterwards  applied  as  an  accurate 
expression  of  a  legal  proposition,  it  may  be,  and  often  is,  used  so 
as  to  embrace  a  case  which,  if  the  limitations  of  the  real  pro- 
position are  called  to  mind,  is  seen  at  once  to  be  outside  the 
more  limited  boundaries  of  the  more  accurate  proposition,  though 
within  the  larger  boundaries  of  the  picturesque  phrase.  As 
examples  of  what  I  wish  to  convey,  I  will  deal  with  some  of 
these  oracular  phrases.  For  instance  the  following :  "  A  man  is 
taken  to  intend  the  natural  consequences  of  what  he  does."  If 
this  were  strictly  adhered  to,  nine-tenths  of  the  cases  of  man- 
slaughter would  be  cases  of  murder ;  an  unskilful  doctor  would 
be  a  murderer ;  and  so  one  acting  in  an  uncontrollable  access  of 
passion.  The  phrase  therefore  is  evidently  too  large ;  if  literally 
applied,  it  would  often  be  wickedly  untrue.  But  as  soon  as  you 
see  that  it  has  been  only  used  as  a  guide  in  questions  of  evi- 
dence you  perceive  at  once  that  it  expresses  only  a  good  working 
rule  from  which  to  draw  an  inference  of  intention,  if  no  other 
evidence  counteracts  the  prima  facie  inference.  When  used  by 
judges  charging  a  jury  it  has  always  easily  been  understood  in 
its  more  limited  and  accurate  sense ;  when  used  by  judges  ex- 
plaining the  process  of  reasoning  by  which  they  have  drawn  a 
particular  inference  of  intention,  it  has  been  used  in  the  same 
sense ;  so  the  phrase :  '*  A  man  is  to  be  taken  to  know  that  which 
he  wilfully  abstains  from  knowing,  or  against  which  he  wilfully 
shuts  his  eyes."  It  is  a  still  more  inaccurate  phrase  than  the 
former ;  yet  its  meaning  is  sufficiently  obvious.  It  cannot  mean 
that  a  man  does  not  know  what  he  states  he  does  know.  It 
means  that  if  a  man  asserts  that  he  did  not  know  a  certain  fact, 
and  evidence  is  given  which  shews  that  he  did  know  it,  unless, 
if  such  a  thing  could  be,  he  must  have,  what  is  picturesquely 
called,  wilfully  shut  his  eyes  against  the  knowledge,  the  true 
Vol.  XVIL  2  Q  2 
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1886        inference  is  that^  although  he  may  not  have  been  told  the  exact 
Blaokbubn  circumstances,  or  may  not  have  seen  with  his  eyes  the  exact 
Vigors,      details,  he  did  in  truth  know  the  fact  with  his  mind,  as  much  as 
Lord  EA^  M  B.  ^^  ^®  ^^  ^®^  ^^^^  ^^  ^^^  ®®®^  oveiy  particular  of  it.   Again,  "  A 
man  who  states  that  which  is  in  fact  untrue,  reckless  whether  it 
is  true  or  false,  is  to  be  taken  to  be  malicious."    It  is  a  good 
working  rule  upon  which  prima  facie  to  found  an  inference  of 
malicious  intent ;  but  the  want  of  such  an  intention  may  be  demon- 
strated by  counter  evidence,  as  that  the  story  was  carelessly  told  to 
amuse,  or  in  order  to  divert  from  an  apprehended  danger,  or  other- 
wise.   One  has  therefore  to  extract  from  such  phrases  the  real  legal 
proposition  contained  in  them.    In  making  this  search,  one  most 
recollect  that  every  general  proposition  laid  down  by  judges,  as 
a  principle  of  law,  as  distinguished  from  an  enactment  by  statute, 
is  the  statement  of  some  ethical  principle  of  right  and  wrong 
applied  to  circumstances  arising  in  real  life,  that  is,  in  the  life  of  * 
social  intercourse  or  in  the  life  of  business.    If  the  suggested 
principle  is  not  obviously  a  rule  of  right  and  wrong,  or  if  the 
suggested  application  cannot  be  supported  by  the  suggested  prin- 
ciple, the  proposed  application  must  be  wrong,  or  must  be  sup 
ported  by  some  other  principle  of  right  and  wrong,  or  cannot  be 
supported  at  all.    These  observations  must  be  brought  to  bear 
upon  the  phrase  with  which  we  have  to  deal  in  the  present  case. 
That  it  expresses  a  properly  limited  proposition  of  law  has  been 
above  alleged  to  be  absurd.    Let  us  try  it  in  one  or  two  obvious 
instances.    It  cannot  mean  that  the  law  holds  that  the  principal 
does  in  fact  know  what  his  agent  knows,  but  what  the  law  at  the 
same  time  admits  that  the  principal  in  fact  does  not  know.    The 
law  is  never  founded  on  absolute  nonsense.    The  law  does  not 
hold  that  for  every  purpose  the  principal  is  to  be  deemed  to  know 
whatever  becomes  known  to  an  agent  of  his  in  the  course  of  the 
agent's  employment.    A  merchant  sells  goods  at  sea,  or  in  ware- 
house, with  a  statement,  not  intended  by  him  to  be  taken  by  the 
other  party  as  a  warranty,  that  the  goods  are  sound.    If,  when 
he  makes  such  statement,  he  knows  that  it  is  untrue,  he  is  g^lty 
of  fraud.    If  he  does  not  know  or  suspect  the  contrary  of  what 
he  had  stated,  but  his  correspondent^  or  captain,  or  warehouseman 
does  know  the  contrary,  is  the  merchant  guilty  of  firaud?    Cer* 
tainly  not !    Is  he  deemed  to  be  guilty  of  fraud  so  as  that  an 
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action  could  be  maintained  a<]:ainst  him  to  recover  dama<;63  for  a        18S6 


fraudulent  misstatement  ?    Certainly  not  I    The  principal  does   Blackbcrx 
'noty  in  fact,  always  know  all  that  his  agent  knows.     If  the  law      yioobs. 
held  that  he  was  in  all  cases  for  all  purposes  to  be  deemed  to       : — 

^      ^  Lord  fisher,  M.R 

know  all  that  his  agent  knew,  the  law  would  in  some  cases  mark 
him  with  gross  injustice,  with  an  unwarranted  stigma ;  the  law 
would  countenance  a  gross  yiolation  of  a  simple  rule  of  right  and 
wrong.  The  law  does  not  deem  that  to  be  which  in  truth  is  not. 
All  that  the  law  does  is  that  in  some  cases  it  regulates  the  rights 
and  liabilities  of  a  principal  by  the  knowledge  of  his  agent.  But, 
then,  it  does  so,  not  by  virtue  of  a  proposition  that  the  know- 
ledge of  the  agent  is  the  knowledge  of  the  principal,  but  upon 
another  principle.  In  many  kinds  of  contract^  as  of  purchase  and 
sale  or  hiring  or  letting,  if  a  man,  instead  of  himself  negotiating 
and  making  the  contract,  intrusts  those  acts  to  an  agent,  he,  the 
principal,  cannot  enforce  the  contract  made  on  his  behalf  by  his 
agent,  if  the  contract  is  brought  about  by  conduct  of  the  agent, 
which  would  invalidate  the  enforcement  of  the  contract,  if  the 
conduct  had  been  pursued  by  the  principal  himself  had  he  him- 
self made  the  contract.  If  the  agent  procures  the  contract  by 
fraudulent  misstatement,  or  a  misstatement,  or  by  a  fraudulent 
concealment,  or  by  a  concealment  which  makes  false  the  state- 
ments he  has  expressly  or  impliedly  made,  such  contract  cannot 
be  enforced  by  the  principal.  It  is  treated  as  void  if  sued  upon 
at  common  law,  or  it  is  set  aside  upon  application  in  equity.  But 
under  neither  procedure  could  damages  be  recovered  against  the 
innocent  principal  upon  an  allegation  of  actual  fraud  by  him.  It 
is  obvious,  then,  that  the  law  does  not  say  in  sudi  cases  that  the 
principal  does  know,  or  is  to  be  deemed  to  know,  what  his  agent 
knows.  The  principle  of  law  applied  to  the  case  is  a  nile  of  right 
and  wrong,  immediately  recognised  to  be  just  when  it  is  stated, 
that  a  man  cannot,  by  delegating  to  an  agent  to  do  what  he 
might  do  himself,  obtain  greater  rights  than  if  he  did  the  thing 
himself.  This  rule  and  its  application  is  obvious,  and  was  as 
well  known  and  applied  before  as  after  the  phrase  now  in  ques- 
tion was  invented,  namely,  that  "  what  is  known  to  an  agent  is 
kno^n  to  his  prinoipal.-'  This  phrase,  when  examined,  is  seen 
to  contain  no  principle  of  law  whatever.    In  insurance  law,  if  a 

2  Q  2  2 
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1886  contract  of  insurance  is  made  directly  between  an  assured  and  an 
Blackbubn  underwriter,  the  contract  cannot  be  enforced  if,  in  the  course  of 
ViGOBs.  ^^^  negotiations,  the  assured  has  made  a  misstatement  of  a  mate- 
Lordfoher  MR  ^^^^  ^^*»  whether  he  has  done  so  fraudulently  or  innocently,  or  if 
he  has  concealed  a  material  fact,  known  to  himself  and  not  known 
to  the  underwriter,  or  which  the  underwriter  ought  to  have 
known,  whether  he,  the  assured,  has  done  so  fraudulently  or 
innocently.  If,  then,  the  agent  of  the  assured  to  make  the  con- 
tract of  insurance  does  that  which,  if  the  assured  himself  had 
done  it,  would  have  precluded  him  from  insisting  on  the  contract,, 
the  application  of  the  principle  above  enunciated  will  prevent 
the  principal  from,  in  such  case,  being  able  to  insist  on  the  con- 
tract. The  result  is  not  the  consequence  of  the  phrase  treated  as 
a  principle  of  law,  though  the  phrase,  in  a  certain  sense,  makes  a 
sufficient  picture  of  the  result.  The  principle  which  is  applied 
is  one  which  can  only  be  applied  to  the  conduct  of  an  agent  by 
or  through  whom  the  contract  is  made,  although  the  phrase  in  its 
terms  would  apply  to  other  agents.  Apply  the  phrase  to  other 
agents,  as  if  it  were  a  principle  of  law,  and  it  will  be  seen  to  pro* 
duce  as  manifest  injustice  in  the  case  of  insurance  principals  and 
agents,  as  it  has  been  shewn  ijb  would  produce  in  other  cases. 
This  alleged  principle  is  not  the  law  of  England  in  any  case, 
although  in  the  case  of  certain  agents  the  principal  is  held  to 
warrant  the  honesty  of  the  agent,  and  is  thereby  liable  in  respect 
of  the  agent's  dishonesty.  From  these  observations  the  conclu- 
sion is,  that  the  phrase  in  question  cannot  really  be  used  as  a 
guide  to  determine  the  question  of  the  defendant's  liability  or 
non-liability  in  the  present  action.  We  must  seek  elsewhere  for 
the  principle  which  is  to  govern  the  case.  We  have  to  see 
whether  any  true  principle  of  insurance  law  will  make  the 
defendant  liable  in  the  present  case.  In  order  to  determine  this 
question,  we  must  see  what  circumstances  have  been  held  to  pre- 
vent the  enforcement  of  a  contract  of  insurance,  and  what  are 
the  principles  under  which  those  circumstances  have  been  held 
to  have  that  effect.  Then  we  shall  see  whether  any  of  those 
principles  are  applicable  to  the  circumstances  of  the  present  case. 
Mr.  Amould,  on  Marine  Insurance,  vol.  1,  part  2,  ch.  1,  s.  2, 
par.  196,  pp.  547,  548,  (2nd  ed.),  says  that  "  the  principle  is  now 
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firmly  established  that  the  misrepresentation  from  mistake^  ignor-  1886 
ance,  or  accident  of  any  material  fact,  however  innocently  made,  Blackbubn 
will  avoid  the  policy  quite  as  much  as  in  cases  where  such  mis-  vioiaa. 
representation  arises  from  a  wilful  intention  to  deceive."  And  in  j^^^^^  ^  j, 
another  place  (vol.  1,  part  2,  ch.  2,  s.  1,  par.  208,  p.  584  (2nd  ed.)) : 
^  Concealment  in  the  law  of  insurance  is  the  suppression  of  a 
material  fiEtct  within  the  knowledge  of  either  party,  which  the  other 
has  not  the  means  of  knowing,  or  is  not  presumed  to  know." 
**  Whether  such  suppression  of  the  truth  arise  from  the  fraud  of 
the  assured  (that  is,  from  a  wilful  intention  to  deceive  for  his  own 
benefit),  or  merely  from  mistake,  negligence,  or  accident,  the 
consequences  will  be  the  same."  The  substantial  truth  of  these 
propositions  is  not  disputed  by  any  one.  They  are  a  state- 
ment  of  the  circumstances  which  will  prevent  the  enforcement  of 
the  contract,  but  they  do  not  contain  the  principle  whereby  such 
circumstances  produce  such  an  effect.  As  to  this,  Mr.  Amould 
on  Marine  Insurance,  vol.  1,  part  2,  ch.  1,  s.  2,  par.  196,  p.  548 
(2nd  ed.),  says :  **  The  doctrine  of  the  English  Courts  is,  that  in 
the  case  supposed,  although  no  pretence  exists  for  alleging  actual 
fraud,  yet  the  policy  is  to  be  considered  void  on  the  ground  of 
constructive  or  legal  fraud."  This  is  directly  in  contradiction  of 
what  has  been  said  in  the  former  part  of  this  judgment.  Duer, 
however,  as  is  well  known,  does  not  adopt  this  principle,  but 
holds  that  it  is  a  part  of  the  contract  that  full  disclosure  shall  be 
made,  as  well  as  that  every  representation  shall  be  accurate.  But 
if  this  be  correct,  the  contract  should  never  be  set  aside  or  treated 
as  void  on  the  ground  of  concealment ;  the  contract  should  stand 
and  be  treated  as  broken  by  the  assured.  This  view  would  raise 
new  complications  which  have  never  yet  been  urged.  Phillips, 
who  is  in  my  opinion  always  the  more  accurate  guide,  thus  treats 
the  matter  of  principle,  see  §  537 :  **  The  effect  of  a  misrepresenta- 
tion or  concealment  in  discharging  the  underwriters  does  not  seem 
to  be  merely  on  the  ground  of  frttud,  as  has  been  usually  laid  down 
by  writers  on  insurance,  but  also  on  the  ground  of  a  condition  im- 
plied by  the  fact  of  entering  into  the  contract,  that  there  is  no 
misrepresentation  or  concealment.  Mr.  Duer  criticises  the  phrase- 
ology of  the  books  in  putting  the  effect  of  a  misrepresentation  or 
concealment  upon  the  contract  entirely  upon  the  ground  of  fraud. 
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1886  Mr.  Amould  adheres  to  this  application  of  that  term  for  the  sake 
BLACKBuior  of  consistency  with  the  general  legal  doctriney  that  what  passes 
Vmoks  between  the  parties  preliminary  to  a  contract  is  not  a  part  of  it 
LordiSiw  M  R  *^^  should  not  be  imported  into  it.  And  since  a  representation 
through  mistake  or  inadvertence  has  the  same  effect^  in  reference 
to  the  underwriter,  as  an  intentional  and  literally  fraudulent  mis- 
representation or  concealment — ^namely,  it  induces  him  to  enter 
into  a  contract  which  he  would  otherwise  have  declined^  or  to  take 
a  less  premium  t)ian  he  would  otherwise  have  demanded — he 
deems  it  to  be  excusable  to  apply  the  term '  fraud/  and  thus  brings 
the  doctrine  on  this  subject  nominally  within  the  acknowledged 
general  principle  applicable  to  other  contracts.  BtU  I  cannot 
think  that  this  anomalous  use  of  the  termisjustijiahle  on  this  ground, 
since  ambiguous  phraseology  is  not  to  he  tolerated  in  any  science,  and 
least  of  all  in  that  of  law,  where  it  can  possibly  he  avoided,  as  it  may 
easily  be  in  this  case  by  stating  the  practical  doctrine  in  direct 
terms,  namely,  that  it  is  an  implied  condition  of  the  contract  of 
insurance  that  it  is  free  from  misrepresentation  or  concealment, 
whether  fraudulent  or  through  mistake."  He  says  lower  down: 
''  The  forfeiture  of  the  insurance  by  misrepresentation  or  conceal- 
ment is  a  forfeiture  by  a  breach  of  a  condition  of  the  contract. 
So  it  seems  to  have  been. considered  by  Chancellor  Kent." 

This  seems  to  me  to  be  the  true  doctrine.  The  freedom  from  mis- 
representation or  concealment  is  a  condition  precedent  to  the  right 
of  the  assured  to  insist  on  the  performance  of  the  contract,  so  that 
on  a  failure  of  the  performance  of  the  condition  the  assured  cannot 
enforce  the  contract.  I  have  thought  it  necessary  to  bring  out  thia 
view,  because  it  seems  to  me  that  the  only  persons  who  can  attach 
a  condition  to  a  contract  are  those  who  in  fact  make  the  contract. 
Those  who  haye  nothing  to  do  with  the  making  of  the  contract,  can- 
not have  anything  to  do  with  agreeing  to  a  condition  which  is  to 
^.ffect  the  attaching  of  the  contract.  He  who  makes  the  contract 
agrees  to  the  condition  that  it  shall  not  be  binding  if  he,  or  the 
person  whose  alter  ego  or  representative  he  is,  has  made  any  mis* 
representation  or  has  been  guilty  of  any  concealment.  This  con- 
fines the  purview  of  alleged  misrepresentation  or  concealment  to 
those  persons  only.  It  confines  the  consideration  of  an  agent's  con* 
duct  to  the  conduct  of  the  agent  by  or  through  whom  the  contract 
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is  made.  Mr.  Amould,  on  Marine  Insurance,  vol.  1,  part  2,  ch.  1,  1886 
&  2,  par.  202,  p.  568  (2nd  ed.),  uses  the  phrase :  '*  The  principle  Plaoxbuek 
here  is  that  what  is  known  to  the  agent  is  impliedly  known  to  yi^bs. 
the  principal"  But  this  is  applied  to  the  immediately  preceding  ^^^^^  ^  j^ 
paragraph,  which  is :  *'  If  however  the  information  so  communis 
cated  by  the  assured  to  the  underwriter  proceeds  from  an  agent 
to  the  assured,  whose  duty  it  was  to  give  the  intelligence^  the  assured 
is  just  as  responsible  for  the  truth  of  the  information  as  he  would 
be  for  the  truth  of  a  positive  representation  made  by  himself  of 
the  same  fiftcts."  It  seems  to  me  that  the  phrase  '^  the  agent 
whose  duty  it  was  to  give  the  intelligence  "  means  in  this  context, 
the  agent  whose  duty  it  was  to  give  the  intelligence  to  the  under- 
writer f  that  is,  it  means  the  agent  who  effects  or  through  whom  is 
effected  the  contract  of  insurance.  And  if  so,  the  phrase  as  to 
knowledge  is  not  wanted  as  a  principle ;  there  is  another  govern- 
ing principle  which  suffices.  Duer  on  Marine  Insurance,  vol.  2, 
lecture  13,  part  1,  discusses  the  cases  of  Fitzherbert  v.  Mather  (1) 
and  Gladstone  v.  King  (2),  and  then  states  (s.  26,  p.  418)  that ''  to 
these  decisions,  if  they  are  to  be  considered  as  affirming  the  rule, 
that  the  knowledge  of  an  agent  not  authorized  to  insure,  may  in 
some  cases  be  justly  imputed  to  his  principal,  so  that  his  silence 
shall  have  the  effect  of  a  concealment  avoiding  the  policy,  or  ex- 
onerating the  underwriters  from  the  loss,  the  reasoning  and  autho- 
rity of  a  very  eminent  judge,  distinguished  for  his  accurate  and 
profound  knowledge  of  commercial  law  "  (referring  to  Story,  J.), 
**  are  directly  and  irreconcilably  opposed."  Duer,  in  s.  28,  p.  421, 
gives  his  own  view ;  but  it  is  based  entirely  on  his  view  that  it  is 
part  of  the  contract  not  by  way  of  condition  but  by  way  of  con- 
tractual undertaking  that  no  concealment  of  any  kind  shall 
occur.  It  will  be  found  that  Phillips,  in  his  italicized  proposi- 
tions, which,  in  my  opinion,  are  always  nicely  accurate,  confines 
himseU  entirely  to  the  acts  or  omissions  of  agents  by  or  through 
whom  the  contract  is  effected.  See  §  543:  ''A  misrepresenta- 
tion or  concealment  by  the  agent  for  effecting  the  insurance  will 
defeat  it,  though  not  known  to  the  assured."  It  is  clear,  I  think, 
that  in  §  549  he  prefers  the  reasoning  of  Story,  J.,  in  Buggies 
V.  General  Insurance  Co.  (3)  to  that  of  the  English  judges,  as 
(1)  1  T.  R.  12.  (2)  1  M.  &  S.  35.  (3)  4  Mason,  74. 
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1886  reported,  in  Fitzherhert  v.  Mather  (1)  and  Gladstone  v.  King,  (2) 
Blackbubn  And  I  think  that  the  concluding  paragraph  of  that  section  is 
VidoBs.  lather  forced  from  him  by  those  cases  than  acquiesced  in  by  his 
Loniaher  M  R  W)i^viction.  "  I  accordingly  cannot  hui  concludey*  he  says,  "  that  a 
policy  made,  as  the  case  supposes,  under  an  essential  misundei* 
standing  by  both  of  the  parties,  into  which  they  are  purposely 
and  fraudulently  led  by  a  third,  whether  he  be  an  agent  of  one  or 
both  or  neither,  is  void."  I  do  not  think  that  the  mind  of  the 
writer  went  with  that  halting  proposition.  But  then  another  rule 
is  suggested  in  argument,  partly  countenanced  by  Amould  and 
Duer,  though  they  seem  to  base  it  on  the  English  cases  of  Fiiz- 
herbert  v.  Mather  (1)  and  Gladstone  v.  King  (2)  rather  than  on  any 
process  of  reasoning,  and  it  seems  to  be  this:  ''Where  any 
servant  or  agent  of  the  assured  ought  by  reason  of  the  duty  im- 
posed upon  him  by  his  position  with  regard  to  the  assured  to 
make  to  him  a  true  and  immediate  communication  of  a  circum- 
stance, which  in  insurance  law  is  a  material  circumstance,  and  if 
he,  neglecting  such  duty,  either  makes  a  false  communication  or 
fails  to  make  an  immediate  communication,  or  any  communication 
at  all  to  his  principal  or  employer,  and  by  reason  thereof,  the 
principal  or  employer,  the  assured,  fiEdls  to  disclose  that  which,  if 
he  had  known  it,  he  would  have  been  bound  to  disclose,  the  con- 
tract of  insurance  cannot  be  enforced."  This  suggested  rule 
would  be  well  founded  if  the  phrase,  that  the  knowledge  of  the 
agent  is  the  knowledge  of  the  principal,  were  a  legal  proposition ; 
but  it  is  not.  To  support  the  rule  some  principle  must  be  Touched. 
The  rule  contains  two  assertions  on  which  it  is  based ;  the  first, 
that  there  are  servants  and  agents  of  the  assured  who,  by  reason 
of  their  position  as  sueh^  are  bound  to  give,  not  only  true  but 
immediate  communication  of  certain  fetcts.  The  second  is  that 
the  underwriter  has  a  right  to  assume,  as  the  foundation  of  his 
contract,  that  such  servants  and  agents  have  fulfilled  the  sug- 
gested duty.  As  to  the  first,  no  one  doubts  but  that  it  is  the 
duty  of  a  servant  or  agent,  as  it  is  of  every  one  who  makes  a 
statement,  to  make  it  truthfully ;  but  is  it  true  to  say  that  all 
servants  and  agents  are,  or  even  that  any  servant  or  agent  is 
bound,  hj  reason  only  of  his  relation  as  siich  to  his  employer,  to 
(1)  1  T.  R.  12.  (2)  1  M.  &  S.  35. 
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make  an  immediate  communication  of  everything  that  has  hap-  1B86 
pened  concerning  his  principal's  affairs  ?  I  know  of  no  such  duty  Blaokbubk 
arising  from  the  mere  relation  of  master  and  servant  or  of  prin-  vi^bs. 
cipal  and  agent.  A  manager  of  a  mercantile  establishment  in  a  ij^^^^^^ 
distant  country  probably  makes  only  periodical  reports.  There 
is  no  apparent  necessity  for  his  making  more  frequent  reports. 
There  is  no  necessary  reason  why  the  captain  of  a  ship  should 
immediaidy  report  every  accident  to  the  ship,  which  accident 
would  usually  be  already  repaired.  The  law  has  no  right  to 
imply  a  duty  as  attached  to  the  relation,  which  does  not  neces- 
sarily follow  from  the  relation.  The  supposed  duty  must  exist 
whether  the  subject-matter  is  or  is  not  insured  or  is  or  is  not  to 
be  insured.  There  is  nothing  on  which  to  found  the  suggested 
implied  duty.  I  feel  certain  that  no  such  duty  does  in  feict 
generally  exist.  As  to  the  second,  even  supposing  that  such  an 
implied  duty  does  exist  as  between  master  and  servant  or  prin- 
cipal and  agent,  is  it  true  to  say  that  underwriters  do  rely  upon 
an  undertaking  by  the  assured  that  his  servants  or  agents  will 
fulfil  their  duty  ?  Such  a  reliance  has  never  yet  been  proved  in 
fact  to  be  the  rule  of  underwriters  and  assured.  I  believe  it  to  be 
incapable  of  proof,  because  it  is  wholly  untrue  in  fetct.  The  under- 
writer has  been  taught  to  rely,  and  does  rely,  upon  the  conduct 
of  those  with  whom  he  deals,  not  upon  the  conduct  of  those  with 
whom  he  has  no  relation,  and  of  whose  existence  in  many  instances 
he  knows  and  can  know  nothing.  He  is  entitled  to  uberrima 
fides  from  those  with  whom  he  deals.  But  the  doctrine  of  uber- 
rima fides  is  fulfilled  completely  if  those  with  whom  he  deals 
deal  with  him  in  accordance  with  that  rule.  The  suggested 
doctrine  strikes  an  assured  who  has  complied  in  every  possible 
sense  with  that  exceptional  rule  of  conduct  of  uberrima  fides.  A 
Court  of  law  has  no  right  to  imply  this  reliance  of  an  underwriter 
unless  the  implication  is  a  necessary  implication. 

It  remains  only  then  to  deal  with  liie  cited  cases,  and  to  deal 
with  them  in  a  Court  of  Error,  where  they  are  not  to  be  followed 
or  distinguished,  but  to  be  considered.  And  it  may  be  well  to 
observe  that  they  do  not  construe  a  contract  or  document  so  that 
whether  right  or  wrong  other  contracts  and  documents  have  been 
formed  upon  them,  but  lay  down,  as  it  is  said,  principles  of  law. 
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188®  And,  further,  they  have  never  been  absolutely  acquiesced  in,  but 
Blaokbubn  have  been  canvassed  and  criticised  from  the  time  they  were 
ViooBg.  decided  until]  now.  The  case  of  Fitzherbert  v.  Mather  (1)  is  diffi- 
cult to  appreciate  so  far  as  consists  in  gathering  the  principle 
which  ought  to  be  extracted  from  it,  on  which  the  judges  founded 
their  decision.  I  confess  that  the  reported  judgment  of  Buller,  J., 
puzzled  me  for  long.  I  think  I  now  understand  it  from  the  gloss 
put  upon  the  Judge's  phraseology  by  Duer  on  Marine  Insurance^ 
vol.  ii.  in  note  11  to  lecture  14,  p.  790 :  "  Buller,  J.,"  he  says, "  is 
still  more  explicit.  Though  the  plainti£f  be  innocent,  yet  if  he 
build  his  information  on  that  of  his  agent "  (which  clearly  means 
if  he  adopt  the  information  of  his  agent,  and  by  auhmitHnff  U  to 
the  underwriters  makes  it  the  foundation  of  the  contract),  **  and 
his  agent  be  guilty  of  a  misrepresentation,  the  principal  must 
suffer."  The  gloss  within  the  brackets,  which  I  think  is  correct, 
shews  that  the  case  was  decided  >on  the  view  that  the  assured, 
who  himself  made  the  contract,  made  a  representation,  whidi 
was  a  misrepresentation  into  which  h6,  the  assured,  was  led,  by 
adopting  and  using  innocently  the  misrepresentation  of  his  agent 
If  this  be  the  true  interpretation  of  the  case,  it  is  in  no  way 
exceptional,  but  is  within  the  most  ordiuary  rule  of  insurance 
law.  The  case  of  Stewart  v.  Bunlop  (2)  is  founded  entirely  on  an 
inference  of  fact,  more  or  less  rightly  inferred,  that  the  agent  who 
effected  the  insurance  knew  the  information  which  had  arrived  in 
the  town.  As  to  the  case  of  Gladstone  v.  King  (8)  it  is  one  of 
those  cases  which  is  differently  explained  by  every  one  who  deals 
with  it.  Every  one  points  out  that  the  resulting  decision,  that 
the  fraud  of  the  master  did  not  avoid  the  policy  but  only 
exonerated  the  underwriter  from  payment  of  the  average  loss 
incurred  before  the  policy,  ia  stoinge  and  isolated.  Duer  doubts 
whether  the  letter  written  by  the  captain  to  his  owners  was  not 
shewn  by  the  assured  to  the  underwriters.  If  it  was,  it  is  again 
a  case  of  innocent  misrepresentation  by  the  assured  himsell 
The  case  is  criticised  by  Phillips  in  §  683.  The  reasoning  of 
Story,  J.,  in  Buggies  v.  General  Interest  Insurance  Go*  (4),  seems 
to  me  to  dispose  of  all  that  has  been  supposed  to  result  from  the 

(1)  1  T.  R.  12.  (3)  1  M.  &  S.  35. 

(2)  4  Bro.  P.  C.  483.  (4)  4  Mason,  74. 
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case  of  Gladstone  v.  King.  (1)  He  first  gives  strong  reasons  for  MS^ 
supposing  that  the  case  was  in  reality  deoided  as  upon  an  inno««  Blackbusw 
cent  misrepresentation.  If  not,  He  (on  p.  78)  deals  with  the  sug-  vioorb. 
gested  reasoning.  "The  principle  contended  for,"  he  says,  "i8L6rdi^,j|.R. 
new.  If  well  founded  it  must  have  often  occurred.  The  general 
silence,  therefore,  is  against  it,  but  not  decisive  of  its  merits. 
Upon  what  grounds  does  it  stand  ?  Not  upon  the  ground  of 
agency,  for  the  master  was  not  the  agent  as  to  the  insurance. 
Not  upon  the  ground  of  imputed  knowledge  or  fraudulent  con- 
cealment, for  that  is  excluded  by  the  argument.  It  must  then 
be  upon  the  ground  that  the  act  of  the  master  binds  the  owner, 
and  that  an  omission  of  duty  to  his  owner,  by  which  third  persons 
are  prejudiced^  destroys  the  rights  of  his  owner,  however  innocent 
he  may  be.  There  is  certainly  no  public  policy  or  convenience 
in  such  a  principle.  The  owner  does  not  guarantee  the  fidelity  of 
the  master  to  all  the  world,  or  to  the  insurer  in  particular."  In 
this,  as  matter  of  truth  and  real  business  conduct,  I  entirely 
agree.  I  see  no  warrant  for  any  other  inference.  I  think  it 
more  candid  to  say  at  once  that  in  my  opinion  Qiadsione  v. 
King  (I),  as  reported,  and  certainly  as  relied  on,  is  wrong.  I  do 
not  think  that  an  assured  can  properly  be  said  to  guarantee  the 
fidelity  of  any  of  his  agents.  Certainly  I  cannot  bring  my  mind 
to  say  that  the  underwriter  is  to  be  assumed  to  rely  upon  the 
diligence  and  accuracy  of  an  agent  of  the  assured,  o£  whose  exist* 
ence,  as  in  this  case,  he  could  not  have  had  a  suspicion.  Even  if 
what  is  said  about  a  captain  or  correspondent  were  true,  which  I 
think  it  is  not,  the  present  case  goes  far  beyond ;  for  the  defend- 
ant, the  underwriter,  had  no  reason  to  suppose  that  any  other 
agent  had  been  instructed  to  insure.  I  am  prepared  to  decide 
this  case  upon  the  old,  simple,  recognised  and  easily  justified 
rule,  that  a  contract  of  insurance  is  rendered  abortive  by  an 
innocent  misrepresentation  or  concealment  of  a  material  fact 
known  to  the  assured,  or  to  an  agent  of  his  by  or  through  whom 
the  contract  is  made,  and  which  fact  the  underwriter  neither 
knows  or  is  bound  to  know,  but  is  not  rendered  abortive  by  the 
misrepresentation  or  concealment  of  any  other  person  or  agents 
whether  innocent  or  fraudulent.    I  can  find  a  simple  principle  to 

(1)  1  M.  &  S.  35. 
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1886        support  the  first,  namely,  the  principle  I  have  before  stated,  that 

Blagkbubh  a  man  cannot  by  delegating  to  an  agent  to  do  what  he  might  do 

Yi^l^y^      himself,  obtain  greater  rights  than  if  he  did  the  thing  himself. 

liordSto  M.R.  ^  ^^  ^^^  ^^  principle  on  which  to  support  the  contrary  of  the 

second. 

There  remains  the  case  otProudfoot  y.  Moniefiore  (1),  which,  on 
account  of  its  importance,  I  reserved  for  minute  consideration 
until  after  I  had  exhausted  principle  and  all  other  authorities. 
It  is  made  in  the  judgment  to  depend  on  the  cases  of  FUzherhert 
V.  Mather  (2),  and  Gladstone  v.  King.  (3)  "Upon  the  above  fiacts," 
the  judgment  says  (p.  519),  '*  the  question  arises  whether  the 
plaintiff,  the  assured,  is  so  far  affected  by  the  knowledge  of  his 
agent  of  the  loss  of  the  vessel  and  damage  to  the  cargo,  as  that 
the  &aud  thus  committed  on  the  underwriter,  through  the  inten- 
tional concealment  of  the  agent,  though  innocently  committed  so 
far  as  the  plaintiff  is  concerned,  will  afford  a  defence  to  the  under- 
writer on  a  claim  to  enforce  the  policy.  Two  cases  decided  in  this 
Court,  one  in  the  time  of  Lord  Mansfield,  the  other  in  that  of 
Lord  Ellenborough,  establish  the  affirmative  of  this  proposition." 
I  have  already  endeavoured  to  shew  that  Fitzherberi  v. 
Mather  (2)  does  by  no  means  support  this  proposition.  If  Glad- 
stone V.  King  (3)  does  support  it,  I  must  say  that,  as  I  cannot 
agree  with  that  case  so  interpreted,  I  cannot  agree  with  this  case 
founded  on  it.  The  Chief  Justice  then  states  that  the  reason- 
ing of  Duer  fally  established  that  the  judgment  of  Story,  J.,  in 
Buggies  v.  General  Interest  Insurance  Co.  (4)  is  erroneous.  If 
Mr.  Duer's  view  is  right  that  there  is  a  contractual  undertaking 
by  the  assured  that  every  material  fietct  shall  be  disclosed,  it 
follows  of  course  that  Story,  J.,  is  wrong.  But,  as  I  have  said,  I 
look  in  vain  in  a  policy  in  ordinary  form  for  any  such  contract 
The  Chief  Justice  then  lays  down  the  following  proposition 
(p.  521) :  "  If  an  agent,  whose  duty  it  is,  in  the  ordinary  oomse 
of  business,  to  communicate  information  to  his  principal  as  to 
the  state  of  a  ship  and  cargo,  omits  to  discharge  such  duty,  and 
the  owner,  in  the  absence  of  information  as  to  any  fact  material 
to  be  communicated  to  the  underwriter,  effects  an  insurance,  sudi 

(1)  Law  Bep.  2  Q.  B.  511.  (3)  1  M.  &  S.  35. 

(2)  1  T.  R.  12.  (4)  4  Mason,  74. 
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insaiance  will  be  void  on  the  ground  of  concealment  or  misrepre-        1886 
sentation.    The  insurer  is  entitled  to  assume  as  the  basis  of  the   Blackbubn 
contract  between  him  and  the  assured,  that  the  latter  will  com-      vigobs. 
municate  to  him  every  material  fact  of  which  the  assured  has,  or  ^    ,  r—  „  r> 
in  the  ordinary  course  of  business  ought  to  have  knowledge ;  and 
that  the  latter  will  take  the  necessary  measures  by  the  employ- 
ment of  competent  and  honest  agents  to   obtain,  though  the 
ordinary  channels  of  intelligence  in  use  in  the  mercantile  world, 
all  due  information  as  to  the  subject-matter  of  the  insurance. 
This  condition  is  not  complied  with  where,  by  the  fraud  or  negli- 
gence of  the  agent,  the  party  proposing  the  insurance  is  kept  in 
ignorance  of  a  material  fact,  which  ought  to  have  been  made 
known  to  the  underwriter,  and  through  such  ignorance  fails  to 
disclose  it." 

Now  I  will  again  examine  the  different  parts  of  this  proposi- 
tion. The  duty  relied  upon — namely,  that  of  communication  by 
an  agent  or  servant — cannot  be  a  duty  imposed  in  a  particular 
ease  by  a  specific  order  of  the  owner  to  his  servant  or  agent,  for 
if  so,  the  alleged  infirmity  in  the  policy  will  depend  upon 
whether  such  order  has  or  has  not  been  given ;  it  must  therefore 
be  a  duty,  if  any,  held  to  arise  in  contemplation  of  law  necessarily 
by  reason  of  the  relation  between  owner  and  agent.  And,  as  I 
have  before  stated,  the  alleged  duty  is  useless  for  the  purpose 
for  which  it  is  suggested,  unless  the  duty  is  a  duty  to  give  imme- 
diate information.  I  know  of  no  such  implied  duty.  I  know  of 
no  agent  or  servant  of  a  shipowner,  still  less  of  an  owner  of  cargo, 
whose  implied  duty  it  is  by  any  implication  which  a  Court  is 
justified  in  making,  to  communicate  immediate  information  of 
every  or  of  any  accident  happening  to  the  ship  or  cargo  in  the 
course  of  a  voyage.  The  proposition  is  again,  I  venture  to  say, 
obviously  inaccurate  in  coupling  concealment  and  misrepresenta- 
tion as  if  the  doctrines  of  insurance  law  were  identical  as  to  both. 
If  the  owner  makes  a  representation,  the  policy  no  doubt  cannot 
be  enforced,  however  much  the  owner  may  have  been  misled  into 
making  the  representation.  But  with  regard  to  concealment,  in 
the  sense  of  mere  non-disclosure,  the  law  is  not  the  same  as  in  the 
case  of  misrepresentation.  The  proposition  then  states  (p.  521) : 
**  that  the  insurer  is  entitled  to  assume,  as  the  basis  of  the  contract 
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1886        between  him  and  the  assured,  that  the  latter  will  communicate 

Blackburx  to  him  every  material  fact  of  which  the  assured  has  knowledge." 

Vigors      ^^^^  ^^  undoubtedly  correct,  it  being  the  necessary  consequence 

of  the  doctrine  of  uberrima  fides.    But  the  proposition  proceeds : 

^*  That  the  insurer  is  entitled  to  assume  that  the  assured  will 
communicate  to  him  every  material  fact  of  which  the  assured 
ought  in  the  ordinary  course  of  business  to  have  knowledge." 
This  branch  assumes  that  the  assured  has  not  the  knowledge ;  the 
doctrine  of  uberrima  fides  therefore  does  not  reach  it ;  why  the 
insurer  has  a  right  to  assume  that  the  assured  will  comnranicate 
to  him  what  the  assured  by  the  hypothesis  does  not  know,  is  a 
proposition  which  passes  my  comprehension.  The  proposition 
then  lays  down,  that  the  insurer  has  a  right  to  assume  that  the 
assured  will  take  the  necessary  measures  by  the  employment  of 
competent  and  honest  agents  to  obtain  all  due  information.  But 
the  proposition  by  using  the  phrase,  **  the  necessary  measures," 
assumes  that  although  the  assured  has  taken  every  reasonable  or 
even  possible  measure  to  employ  competent  and  honest  agents, 
he  may  have  failed  to  succeed,  and  therefore  have  failed  to  take 
''  the  necessary  measures."  And  it  fails  to  touch  the  case  of  there 
being  by  accident  or  momentary  negligence  of  the  agent  a  failure, 
although  the  agent  is  in  every  sense  a  competent  and  honest 
agent. 

It  seems  to  me  that  this  whole  proposition  is  a  finely  written 
deduction  from  the  case  of  Oladstone  v.  King  (1) ;  but  that  as  a 
business  or  legal  proposition  it  will  not  bear  close  examination. 

It  is  further  suggested  in  this  case  of  Praudfoot  v.  MarUefiore  (2) 
that  the  proposition  laid  down  in  it  rests  on  a  ground  of  public 
policy.  But  in  the  first  place  it  seems  difficult  to  see  how  public 
policy  can  be  affected  by  any  circumstances  relating  to  the  power 
between  the  parties  of  enforcing  or  repudiating  a  contract  of 
insurance  any  more  than  of  any  other  contract ;  and,  secondly, 
it  seems  difficult  to  reconcile  the  interference  of  the  doctrine 
of  public  policy  in  the  case  of  a  contract  of  insurance  on  ship 
or  goods,  lost  or  not  lost,  one  step  beyond  affirming  that  the 
parties  who  are  allowed  by  law  to  enter  into  this  hazardous 
and  well  nigh  gambling  speculation  of  whether  a  loss  has  or 
(1)  1  M.  &  S.  35.  (?)  Law  Rep.  2  Q.  B.  522. 
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has  not  already  happened  must  be  equally  informed  or  equally        ^^^ 
ignorant.  Blaokbubn 

I  am  for  all  these  reasons  of  opinion  that  in  this   case  the      vigobs. 
plaintiff  was  entitled  to  recover,  and  that  the  appeal  should  be 
dismissed. 

LiNDLEY,  L.J.  This  was  an  action  brought  on  a  policy  of 
insurance  on  the  steamship  Florida  (lost  or  not  lost)  subscribed 
by  the  defendant,  and  dated  the  2nd  of  May,  1884.  The  claim 
was  for  a  total  loss  by  perils  of  the  sea ;  and  the  material  defence 
was  that  the  defendant  was  induced  to  subscribe  the  policy  by 
the  wrongful  concealment  by  the  plaintiffs  and  their  agents  of 
certain  material  facts  known  to  the  plaintiffs  or  their  agehts  and 
unknown  to  the  defendant. 

The  case  was  tried  before  Day,  J.    At  first  there  was  a  jury,  but 
the  jury  were  discharged  by  consent;   the  defendant  by  his 
counsel  electing  not  to  go  to  the  jury  on  the  question  whether  the 
plaintiffs  themselves  concealed  any  information  known  to  them  ; 
the  defendant  was  content  to  rest  his  defence  on  the  undisputed 
facts,  and  on  the  point  of   law  arising  from  them  Day,  J., 
gave  judgment  for  the  plaintiffs  for  the  whole  sum  claimed. 
The  undispntod  facts  of  the  case  were  as  follows  : — 
The  plaintiffs  were  underwriters  and  insurance  brokers  at 
Glasgow,  and  were  underwriters  of  a  policy  on  the  ship.    The 
policy  had  been  effected  by  the  owners  of  the  ship  through, Bose, 
Murison,  &  Thompson,  of  Glasgow,  who  were  the  brokers  for 
effecting  insurances  upon  her.     The  ship  had  left  New  York 
on  the  11th  of  April,  1884,  and  was  due  at  Glasgow  on  or 
about  the  25th.    The  ship  not  having  arrived,  the  plaintiffs, 
desiring  to  protect  themselves  from  loss,  endeavoured  on  the  30th 
of  April  to  effect  a  reinsurance.    They  first  attempted  to  do  this 
through  Boxburgh,  Currie,  &  Co. ;  but,  the  terms  being  too  high, 
no  insurance  through  them  was  then  effected.    The  next  day, 
vi2.,  on  the  1st  of  May,  Mr.  Low,  one  of  the  plaintiffs,  saw  Mr. 
Thompson,  a  member  of  the  firm  of  Bose,  Murison,  &  Thompson, 
and  asked  him  about  the  ship  and  requested  him  to  telegraph  to 
the  London  agents  of  his  firm,  viz.;  to  Bose,  Thompson,  Young, 
&  Co.,  to  effect  an  insurance  for  1500Z.  at  fifteen  guineas ;  and  a 
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1886  telegram  to  this  effect  was  accordingly  sent  by  Bose,  Murison,  & 
Blackburn  Thompson,  of  Glasgow,  to  Bose,  Thompson,  Young,  &  Co.,  of 
ViGOBs.  London,  between  11  and  12  o'clock.  At  12-30  on  the  same  day, 
undi^L.j.  *  ^^*  Murray  gave  Murison  important  information  brought  to 
Glasgow  by  another  ship,  and  which  information  was  calculated 
to  excite  suspicion  of  the  loss  of  the  Florida  some  days  previously. 
It  was  afterwards  proved  that  this  suspicion  was  well  founded, 
and  that  the  Florida  had  in  fact  been  lost  some  ten  days  pre- 
viously. The  information  thus  communicated  by  Murray  to 
Murison  was  communicated  to  him  because  Bose,  Murison,  & 
Thompson  were  brokers  to  the  ship  and  had,  as  already  stated, 
effected  insurances  upon  her.  The  information  thus  obtained  by 
Murison  was  never  disclosed  by  him  to  the  plaintiffs ;  and  having 
regard  to  what  took  place  at  the  trial,  the  plaintiffs  themselves 
must  be  assumed  to  have  known  nothing  whatever  about  the 
matter,  and  to  have  concealed  nothing  themselves.  Shortly  after 
the  above  interview  Bose,  Thompson,  Young,  &  Co.  (of  London), 
telegraphed  to  Bose,  Murison,  &  Thompson  (of  Glasgow):  "  Twenty 
guineas  paying  freely  and  market  very  stiff— likely  to  advance 
before  day  is  out."  This  telegram  was  shewn  to  the  plaintifis. 
Bose,  Murison,  &  Thompson  then  telegraphed  back,  not  in  their 
own  names  but  in  the  names  of  the  plaintiffs,  to  Bose,  Thompson, 
Young,  &  Co.:  "Pay  20."  The  plaintiffs  being  thus  put  m 
direct  communication  with  Bose,  Thompson,  Young,  &  Co.,  re- 
ceived a  telegram  back  to  the  effect  that  nothing  could  be  done 
for  less  than  twenty-five  guineas ;  but  ultimately  the  plaintiff 
effected  an  insurance  through  Bose,  Thompson,  Young,  &  Co.  for 
8001.  at  twenty-five  guineas.  This  however  is  not  the  policy 
sued  on  in  this  action.  On  the  same  Ist  of  May,  and  after  the 
plaintiffs  had  been  put  in  direct  communication  with  Bose, 
Thompson,  Young,  &  Co.  and  had  been  told  by  them  that  nothing 
could  be  done  for  less  than  twenty-five  guineas,  the  plaintiffs 
effected  another  insurance  on  the  Florida  through  Boxburgh, 
Currie,  &  Co.  for  5001.  at  twenty-five  guineas.  This  again  is  not 
the  policy  in  question  in  this  action.  On  the  next  day,  viz.,  the 
2nd  of  May,  the  plaintiffs,  through  Boxburgh,  Currie,  &  Co., 
effected  a  further  insurance  with  the  defendant  for  700Z.  at  thirty 
guineas ;  and  this  is  the  policy  on  which  this  action  is  brought 
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The  defendant  resists  payment  on  the  ground  that  he  was  not       1886 
informed  of  the  facts  which  had  been  iX)mmunicated  to  Murison  Blackbubn 
by  Murray  on  the  Ist  of  May,  and  which  it  was  admitted  were      viqobs. 
material  to  the  risk.    The  plaintiffs*  counsel  conceded  that  if  the    unJJ^Lj. 
plaintiffs  had  themselyes  known  of  these  facts  and  had  concealed 
them  from  the  defendant,  he  would  not  be  liable  on  the  policy. 
The  plaintiffs'  counsel  further  conceded  that  if  the  policy  in 
question  had  been  effected  through  Bose,  Murison  &  Co.,  and 
they  had  concealed  from  the  defendant  the  information  given  by 
Murray  to  Murison,  the  defendant  would  not  be  liable  to  the 
plaintiffs  on  the  policy.     But  the  plaintiffs*  counsel  contended 
that  as  the  plaintiffs  themselves  acted  in  good  faith  and  in 
ignorance  of  the  facts  disclosed  to  Murison,  and  did  not  effect 
the  policy  sued  on  through  him  or  his  firm,  but  through  other 
agents  who  kuQ^w  no  more  than  the  plaintiffs  themselves  knew, 
the  plaintiffs  are  entitled  to  recover  on  the  policy.    This  was  the 
view  adopted  by  the  learned  judge  who  tried  the  action. 

The  defendant,  on  the  other  hand,  contends  that  the  knowledge 
acquired  by  Murison  whilst  he  was  endeavouring  to  effect  an 
insurance  for  the  plaintiffs,  must  in  point  of  law  be  imputed  to 
them ;  and  that  as  between  the  plaintiffs  on  the  one  side  and  the 
defendant  on  the  other,  the  plaintiffs,  rather  than  the  defendant, 
must  suffer  from  the  omission  on  the  part  of  Murison  to  commu- 
nicate what  he  knew  to  the  plaintiffs.  In  support  of  this  conten- 
tion certain  authorities  were  referred  to  which  it  is  necessary  to 
examine. 

The  first  is  FUzherbert  v.  Mather.  (1)  That  was  an  action  on  a 
marine  policy  on  a  cargo  of  oats  (lost  or  not  lost)  belonging  to 
the  plaintiff.  The  policy  was  effected  through  a  person  of  the 
name  of  Fisher.  The  oats  were  bought  by  Bundock,  acting  for 
the  plaintiff,  from  a  person  named  Thomas,  who  shipped  them, 
and  who  by  Bundock's  orders  sent  a  bill  of  lading  and  invoice  to 
Fisher.  Thomas  also  wrote  to  Fisher,  stating  that  the  oats  had 
been  shipped,  and  that  the  vessel,  on  board  which  they  were,  had 
sailed.  After  this  letter  was  written,  but  before  it  could  have 
left  the  town  where  it  was  posted,  Thomas  learned  that  the  vessel 
was  lost.  But  he  said  nothing  about  it,  and  sent  no  further  letter, 

(1)  1 T.  R.  12. 
You  XVII.  2  R  2 
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1886  and  Fisher  knew  nothing  of  the  loss.  He  acted  bona  fide,  and 
Blackbubn'  efiTected  the  insnrance  after  he  had  received  Thomas's  letter  above 
V1G0R&  alluded  to.  It  is  not  stated  that  this  letter  was  shewn  to  the 
undir"Lj  defendant,  although  there  is  some  reason  for  supposing  that  it 
was.  But  even  if  it  was  not,  still  the  information  on  which 
Fisher  acted  was  obtained  from  Thomas,  who  was  directed,  by 
Bundock,  and,  it  would  seem,  also  by  the  plaintiff,  to  communi- 
cate with  Fisher ;  and  Thomas  wrote  to  Fisher  expressly  that  he 
might  insure  if  he  liked.  Moreover,  the  plaintiff  himself  in- 
structed Fisher  to  insure  as  soon  as  the  bills  were  sent  him.  The 
Court  construed  this  as  meaning  as  soon  as  they  came  from 
Thomto.  The  Court  appear  to  have  come  to  the  conclusion  that 
the  plaintiff  referred  Fisher  to  Thomas  for  information,  and 
thereby  in  effect  through  Thomas  supplied  Fisher  with  defective 
information.  The  Court  held  that  the  policy  was  effected  by 
misrepresentation ;  that  Thomas  had  been  guilty,  if  not  of  fraud, 
at  least,  of  great  negligence ;  that  the  concealment  by  him  f com 
Fisher,  and  therefore  from  the  underwriter,  of  the  loss  of  the 
oats  vitiated  the  policy,  although  both  the  plaintiff  and  Fisher 
acted  in  perfect  good  faith.  It  is  to  be  observed  that  Ashuist,  J., 
decided  this  case  on  the  ground  that  Thomas's  knowledge  was  to 
be  treated  as  the  knowledge  of  the  plaintiff:  but  the  rest  of  the 
Court  seem  to  have  treated  the  case  as  one  of  direct  misrepresen- 
tation, though  an  innocent  one  so  far  as  the  plaintiff  and  Fisher 
were  concerned. 

The  next  case  is  Gladstone  v.  King.  (1)  This  was  an  action  on 
a  policy  on  a  ship  lost  or  not  lost  The  plaintiffs  were  her  owners, 
and  they  claimed  to  recover  damages  for  an  injury  sustained  by 
the  ship  by  getting  on  a  rock  before  the  policy  was  effected.  The 
captain  of  the  ship  had  written  to  the  plaintiffs  after  the  accident 
and  before  the  policy  was  effected,  but  he  had  not  alluded  to  the 
accident,  and  the  plaintiffs  knew  nothing  of  it  until  after  the  ship 
arrived  home.  The  Court  nevertheless  decided  that  the  plaintifis 
could  not  recover.  The  Court  held  that  it  was  the  duty  of  the 
captain  to  inform  the  plaintiffs  of  the  fiEtct  that  the  ship  had 
been  on  a  rock,  and  sustained  injury,  and  that  his  omission  in 
this  respect  by  means  of  which  the  owners  were  prevented  from 

(1)  1  M.  &  S.  34. 
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discloBing  the  accident  to  the  nnderwriters  operated  as  an  excep-       1886 
tion  of  that  particular  risk  out  of  the  policy.    Lord  EUenborongh,   Bl^ckbvw 
in  this  case,  appeals  to  have  been  influenced  by  the  consideration      yi^bs. 
of  the  danger  there  would  be  to  underwriters  if  captains  were  per-   Lto^T^V  j 
mitted  to  wink  at  accidents  without  hazard  to  the  owners,  and  so 
always  enable  them  to  throw  past  losses  on  insurers.    This  case 
certainly  went  beyond  FUsJierhert  y.  Maiher  (1) ;  for  the  captain 
had  nothing  to  do  with  the  insurance,  and  he  was  not  referred  to 
by  the  plaintiffs  for  information.    What,  however,  he  knew  was 
treated  as  impliedly  known  to  the  plsdntifis,  although  he  did  not 
tell  them  what  he  knew. 

The  next  case  is  Praudfoot  v.  Maniefiore.  (2)  It  was  an  action 
on  an  agreement  to  insure  some  madder  belonging  to  the  plain- 
tiff. Bees  was  the  plaintiff's  agent  at  Smyrna  to  buy  and  ship 
madder  for  him ;  and  Bees  had  bought  and  shipped  for  the  plain- 
tiff a  cargo  of  madder  on  board  a  vessel  which  was  lost  soon  after 
she  sailed.  Bees  knew  of  the  loss,  and  might  have  informed  the 
plaintiff  of  it  by  telegram,  but  he  purposely  refrained  from  doing 
so  in  order  that  the  plaintiff  might  be  able  to  insure  in  ignorance 
of  what  had  occurred.  The  plaintiff  did  in  fact  insure  the  cargo 
before  he  knew  of  the  loss,  and  the  slip  was  signed  by  the  de- 
fendants in  ignorance  of  what  had  happened.  The  Court  decided 
against  the  plaintiff  although  he  personally  had  acted  in  good 
faith,  and  had  concealed  nothing  within  his  personal  knowledge. 
The  grounds  of  the  decision  are  given  on  p.  521,  and  are  as 
follows :  ^  Notwithstanding  the  dissent  of  so  eminent  a  jurist  as 
Mr.  Justice  Story,  we  are  of  opinion  that  the  cases  of  FitzherheH 
V.  Mather  (1)  and  Gladstone  v.  Kinff  (3)  were  well  decided ;  and 
that  if  an  agent,  whose  duty  it  is,  in  the  ordinary  course  of  busi- 
ness, to  communicate  information  to  his  principal  as  to  the  state 
of  a  ship  and  cargo,  omits  to  discharge  such  duty,  and  the  owner, 
in  the  absence  of  information  as  to  any  fact  material  to  be  com- 
municated to  the  underwriter,  effects  an  insurance,  such  insurance 
will  be  void,  on  the  ground  of  concealment  or  misrepresentation. 
The  insurer  is  entitled  to  assume,  as  the  basis  of  the  contract 
between  him  and  the  assured,  that  the  latter  will  communicate  to 

(1)  1  T.  R.  12.  (2)  Law  Rep.  2  Q.  B.  oil. 

(3)  1  M.  &  S.  35. 

2  R  2  2 
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1886  him  every  material  fact  of  which  the  assured  has,  or  in  the  ordi- 
Blackbubn  nary  course  of  business  ought  to  have,  knowledge ;  and  that  the 
ViQOBfl.  latter  will,  take  the  necessary  measures,  by  the  employment  of 
LindkPrL,j.  competent  and  honest  agents,  to  obtain,  through  the  ordinary 
channels  of  intelligence  in  use  in  the  mercantile  world,  all  due 
information  as  to  the  subject  matter  of  the  insurance.  This  con- 
dition is  not  complied  with  where,  by  the  fraud  or  negligence  of 
the  agent,  the. party  proposing  the  insurance  is  kept  in  ignorance 
of  a  material  fact,  which  ought  to  have  been  made  known  to  the 
underwriter,  and  through  such  ignorance  fails  to  disclose  it.  It 
has  been  said,  indeed,  that  a  party  desiring  to  insure  is  entitled, 
on  paying  a  corresponding  premium,  to  insure  on  the  terms  of 
receiving  compensation  in  the  event  of  the  subject  matter  of  the 
insurance  being  lost  at  the  time  of  the  insurance,  and  that  he 
ought  not  to  be  deprived  of  the  advantage,  which  he  has  paid  to 
secure,  by  the  misconduct  of  his  agent.  But  to  this  there  are 
two  answers :  first,  that,  as  we  have  already  pointed  out,  the  im- 
plied condition  on  which  the  underwriter  undertakes  to  insure 
— not  only  that  every  material  fact  which  is,  but  also  that  every 
fact  which  ought  to  be,  in  the  knowledge  of  the  assured,  shall  be 
made  known  to  him — is  not  fulfilled ;  secondly,  as  was  said  by 
the  Court  in  Fitzherbert  v.  Mather  (1),  where  a  loss  must  fall  on 
one  of  two  innocent  parties  through  the  fraud  or  negligence  of  a 
third,  it  ought  to  be  borne  by  the  party  by  whom  the  person 
guilty  of  the  fraud  or  negligence  has  been  trusted  or  employed. 
By  thus  holding,  we  shall  prevent  the  tendency  to  fraudulent 
concealment  on  the  part  of  masters  of  vessels  and  agents  at  a 
distance,  in  matters  on  which  they  ought  to  communicate  infor- 
mation to  their  principals,  as  also  any  tendency  on  the  part  of 
principals  to  encourage  their  servants  and  agents  so  to  act" 

The  last  authority,  which  it  is  necessary  to  refer  to,  is  Stribley  v. 
Imperial  Marine  Insurance  Co.  (2)  It  was  an  action  by  the  owners 
of  a  ship  for  a  total  loss ;  and  one  point  raised  was,  whether  the 
fact,  that  the  captain  had  not  informed  the  plaintiff,  and  that  he 
therefore  had  not  informed  the  defendants  of  the  fact  that  the 
vessel  had  encountered  a  storm  and  lost  an  anchor  before  the 
policy  was  effected,  vitiated  the  policy.  It  was  held  that  it  did 
(1)  1  T.  R.  12.  (2)  1  Q.  B.  D.  607. 
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not.    I  nnderstand  this  decision  as  in  snbstance  similar  to  Olad-       1886 
stone  V.  Kififf.  (1)  Blackbubh 

The  principle  on  which  Fitzherbert  v.  Mather  (2)  and  Gladstone  viqors. 
y.  King  (1)  are  based,  has  been  much  discussed  ;  and,  as  stated 
by  the  Court  in  Provdfoot  v.  Montefiore  (3),  Mr.  Justice  Story  in 
Buggies  v.  Oeneral  Interest  Insurance  Company  (4)  declined  to 
follow  it.  His  view,  however,  is  opposed  to  that  of  the  Supreme 
Court  of  the  United  States  (12  Wheaton,  408),  and  to  that  of 
Phillips,  8.  '549,  and  Duer,  and  has  not  been  adopted  in  this 
country.  It  appears  to  me  to  be  established  by  the  cases  to 
which  I  have  referred,  that  in  order  to  prevent  fraud  and  wilful 
ignorance  on  the  part  of  persons  effecting  insurances,  no  policy 
can  be  enforced  by  an  assured  who  has  been  deliberately  kept  in 
ignorance  of  material  facts  by  some  one,  whose  moral  if  not  legal 
duty  it  was  to  inform  him  of  them,  and  who  has  been  kept  in 
such  ignorance  purposely  in  order  that  he  might  be  able  to  effect 
the  insurance  without  disclosing  those  facts.  The  person  who 
allows  the  assured  to  effect  a  policy  under  such  circumstances  as 
I  am  now  supposing,  does  not  act  fairly  to  the  underwriters ;  and 
although  such  person  may  owe  them  no  legal  duty,  the  assured 
cannot  in  fairness  hold  the  underwriters  to  the  contract  into 
which  they  have  in  fact  entered  under  these  circumstances.  The 
assured  may  himself  be  perfectly  innocent  when  he  effects  the 
insurance ;  but  as  soon  as  he  is  informed  of  the  facts,  it  ceases  to 
be  right  on  his  part  to  take  advantage  of  the  concealment  without 
which  that  insurance  would  not  have  been  effected.  In  other 
words,  the  assured  cannot  take  advantage  of  the  ignorance  in 
which  he  has  been  improperly  kept  by  one  who  ought  to  have 
told  him  the  truth.  If  it  was  the  legal  duty  of  the  person  who  has 
80  kept  him  in  ignorance  to  inform  him  of  the  facts  concealed,  it 
is,  I  think,  clearly  settled  that  he  cannot  avail  himself  of  his  own 
personal  ignorance  of  them.  But  if  there  is  no  such  legal  duty 
to  him,  the  same  consequence  appears  to  me  to  follow  if  there 
was  a  moral  duty  to  tell  him  the  truth.  He  may  exclude  all 
legal  duty  to  be  informed  of  what  has  occurred  by  giving  instruc- 
tions dispensing  with  information ;  and  such  instructions  may  be 

(1)  1  M.  &  S.  35.  (3)  Law  Rep.  2  Q.  B.  611. 

(2)  1  T.  R.  12.  (4)  4  Mason,  74. 
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1886        given  for  reasons  which  exclude  all  inference  of  fraudulent  intent 

Blackbubn  on  his  part.     But  in  such  a  case  it  appears  to  me  that  he  cannot 

y  ^*         enforce  a  contract  of  insurance  obtained  by  such  unfair  means  as 

those  supposed.  In  my  opinion  Duer,  vol.  ii.  647,  and  Phillips,  voL  L 

'  s.  537,  are  both  right  in  contending  that  fraud  on  the  part  of 
the  assured  is  not  essential  to  discharge  the  underwriters  on  the 
ground  of  misrepresentation  or  concealment.  It  is  a  condition 
of  the  contract  that  there  is  no  misrepresentation  or  concealment 
either  by  the  assured  or  by  anyone  who  ought  as*  a  matter  of 
business  and  fieiir  dealing  to  have  stated  or  disclosed  the  facts  to 
him  or  to  the  underwriter  for  him. 

If  this  view  of  the  law  be  correct,  it  follows  that  the  plaintiffs 
cannot  recover  in  this  action.  The  omission  of  Murison  to  tell 
the  plainti£G9  what  he  knew,  and  the  remarkable  course  his  firm 
took  of  discontinuing  negotiations  themselves,  and  of  putting 
the  plaintiffs  in  direct  communication  with  Bose,  Thompson, 
Young  &  Co.,  are  only  to  be  explained  upon  the  theory,  that  the 
plaintiffs  were  purposely  kept  in  ignorance  in  order  that  they 
might  insure  on  more  favourable  terms  than  they  otherwise 
might  have  done.  It  appears  to  me  to  have  been  clearly  Muiison's 
duty  to  the  plaintiffs  to  give  them  the  information  he  had,*so  that 
they  might  by  disclosing  what  they  knew  and  increasing  their 
offer,  cover  the  increased  risk.  Murison  was  not  a  stranger  under 
no  obligations  to  the  plaintiffs.  He  was  employed  by  them  to 
effect  an  insurance,  and  whilst  so  employed  he  acquired  impor- 
tant knowledge  respecting  the  ship.  I  cannot  doubt  that  it  was 
his  duty  to  disclose  this  to  the  plaintiffs,  and  not  to  let  them  go 
on  to  insure  in  ignorance  of  what  it  was  of  the  utmost  importance 
they  should  "know.  The  plaintiffs  cannot  in  my  opinion  obtain 
any  advantage  from  this  breach  of  duty  to  themselves.  As 
between  themselves  and  the  defendant,  the  plaintiffs  are  the 
persons  to  suffer  from  the  mistaken  view  their  own  agents  took 
of  their  own  duty.  Their  conduct  vitiates  this  policy,  although 
it  was  not  effected  through  them  nor  until  after  their  agency  had 
ceased ;  for  had  it  not  been  for  their  breach  of  duty,  the  policy 
could  never  have  been  effected  for  the  premium  which  the  plain* 
tiffs  paid.  I  have  not  based  my  judgment  on  the  maxim  that  the 
knowledge  of  an  agent  is  the  knowledge  of  I^is  principal;  for 
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like  the  Master  of  the  Bolls,  I  distrust  such  general  expressions,       1886 
which  are  quite  as  likely  to  mislead  as  not.    But  for  the  reasons  Blagkbubm 
I  have  stated  the  decision  of  Day,  J.,  was  in  my  opinion  erroneous,      yiqobs. 
and  judgment  ought  to  be  entered  for  the  defendant,  with  costs 
here  and  below. 

LoPES,  L.J.  I  have  arrived  at  the  same  conclusion  as  Lord 
Justice  Lindley,  but  the  case  is  so  important  that  I  wish  to  give 
a  separate  judgment  stating  my  reasons. 

It  is  unnecessary  to  state  the  facts  of  this  case.  They  have 
been  already  fully  stated,  and  are  undisputed.  I  purpose  shortly 
to  state  the  conclusion  at  which  I  have  arrived  after  much  con- 
sideration,  and  my  reasons  for  that  conclusion. 

It  is  clear  law  that  if  the  policy  sued  in  this  action  had  been 
effected  through  the  agents  to  whom  the  material  communication 
was  made,  imd  who  suppressed  it,  the  assured,  though  ignorant 
of  the  communication,  could  not  have  recovered  from  the  under- 
writers, because  there  had  been  a  concealment  of  a  material  fact 
by  the  agent  of  the  assured.  The  knowledge  of  the  agent  in 
such  circumstances  would  be  the  knowledge  of  the  principal— a 
phrase  which  I  understand  to  mean  that  the  principal  is  to  be  as 
responsible  for  any  knowledge  of  a  material  fact  acquired  by  his 
agent  employed  to  obtain  the  insurance,  as  if  he  had  acquired  it 
himself. 

In  what  does  the  present  case  differ  from  the  one  above  stated, 
where  the  law  is  clear  ?  It  differs  only  in  this,  that  here  the 
policy  was  effected  not  through  the  agent,  who  had  acquired  and 
concealed  the  information  in  order  that  his  principal  might  effect 
an  insurance  upon  favourable  terms,  but  through  another  agent 
subsequently  employed,  who  as  well  as  his  principal  was  innocent 
of  any  previous  concealment. 

The  plaintiffs*-  contention  is,  that  it  is  only  the  concealment  of 
material  facts  by  the  agent  who  effects  the  policy  that  vitiates  it, 
not  the  concealment  by  any  other  agent.  And  the  learned  judge 
in  the  court  below  so  held.  The  question  raised  seems  to  be 
whether  if  an  agent  employed  to  effect  an  insurance  purposely 
omits  to  communicate  material  facts,  which  came  to  his  know- 
ledge during  his  employment,  (facts  which  it  was  his  duty  to 
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1886        communicate  to  his  principal,)  it  ia  a  <K>»cealment  which  will 

BlackbumT  avoid  an  insurance  effected  by  an  innocQut  piincipal  through 

Yi^B8.      another  agent,  ignorant  of  any  such  concealment   Authority  and 

i^~^j     principle  compel  me  to  answer  that  question  in  the  affirmative. 

I  will  first  deal  with  the  authorities.    The  earliest  case  is 

Fitzherbert  v.  McUher.  (1)    .In  that  case  it  seems  to  have  been 

heldy  that  where  the  conduct  of  the  assured  was  wholly  free  from 

blame  or  suspicion,  his  policy  was  avoided  by  the  concealment 

and  virtual  misrepresentation  of  an  agent  who  had  no  authority 

to  procure  or  direct  the  insurance.    He  was  the  consignor  and 

shipper  of  the  goods  insured.    The  judges  thought  the  letter  was 

a  misrepresentation.    The  Court  clearly  thought  that  it  was  the 

duty  of  the  agent  to  have  given  information  of  the  loss.    The 

concealment  of  the  agent  was  the  ground  of  the  decision*    The 

assured  was  held  to  be  affected  by  the  concealment  of  an  agent 

other  than  an  agent  employed  to  obtain  an  insurance.. 

The  next  case  is  Gladstone  v.  King.  (2)  The  insurance  was  on 
a  ship  on  a  specified  voyage,  it  was  made  after  the  risks  had  com- 
menced, but  by  its  terms  (lost  or  not  lost)  it  related  to  their  com- 
mencement, and  covered  all  prior  losses.  When  the  policy  was 
effected,  no  such  loss  was  known  to  the  owners  to  have  occurred; 
but  a  partial  loss  had  in  fact  occurred,  which  the  master  had 
neglected  to  communicate,  although  the  information  might  haYe 
been  given  in  time  to  have  governed  the  terms  of  the  insurance. 
He  had  in  fact  written  to  his  owners  after  the  loss  had  happened, 
and  they  were  in  possession  of  the  letter  when  they  effected  the 
policy :  but  it  contained  no  mention  of  the  loss,  nor  does  it  appear 
from  the  report  that  this  letter  was  shewn  to  the  underwriters, 
or  that  any  representation  was  made  to  them  founded  upon  its 
contents.  In  respect  to  them  the  case  was  simply  that  of  the 
concealment  of  a  loss,  which  was  unknown  to  the  assured^  bat 
which  their  agent  was  hound  to  eommunieatet  and  might  have  con^ 
mtmicated — and  it  was  so  treated  by  all  the  judges.  It  was  for  the 
recovery  of  the  partial  loss  that  the  action  was  brought,  and  it  was 
the  opinion  of  the  Court,  that  the  concealment  of  the  master, 
although  not  being  fraudulent,  it  did  not  operate  to  avoid  the 
policy,  yet  exonerated  the  underwriters  from  the  payment  of  the 
(1)  1  T.  B.  12.  (2)  1  M.  &  S.  35. 


V0L.X7n.  QUEEN'S  BENCH  DIYISION.  581 

loss.     Lord  Ellenborough  remarked  that  unless  this  rule  was       1886 
adopted  the  master  would  be  -instructed  to  remain  silent  in  all  Blaokbubn 
similar  cases,  and  then  the  underwriters  would  incur  the  certainty      yi^^ 
of  being  renderdd-  liable  for  all  antecedent  average  losses  that    j^qZ^j 
they  could  not  prove  to  have  been  known  to  the  assured. 

These  decisions  establish  that  the  knowledge  of  an  agent  not 
authorized  to  insure  may  be  imputed  to  his  principal,  so  that  his 
silence  shall  have  the  effect  of  a  concealment  avoiding  the  policy 
and  exonerating  the  underwriters  from  the  loss.  They  seem  to 
me  a  fortiori  cases  to  the  present.  The  master  had  nothing  to 
do  with  the  insurance.  His  knowledge  was,  however,  imputed  to 
the  plaintiffs,  although  he  did  not  communicate  to  them  what  he 
knew, 

Frwdfoot  V.  MoniejUyre  (1)  is  a  comparatively  recent  case. 
The  plaintiff,  in  Manchester,  employed  an  agent  at  Smyrna,  who 
purchased  and  shipped  for  him  there  a  cargo  of  madder,  of  which 
he  advised  him  on  the  12th  of  January,  and  forwarded  the  ship- 
ping documents  on  the  19th.  The  ship  sailed  on  the  23rd  of 
that  month,  and  went  ashore  the  same  day,  whereby  there  was  a 
total  loss  of  the  cargo.  Next  day  the  agent  had  intelligence  of 
the  loss,  and  might  have  telegraphed  the  casualty  to  his  principal 
immediately,  but  refrained  on  purpose  that  his  principal  might 
insure  the  cargo.  On  the  26th,  which  was  the  earliest  post  day 
for  England,  he  announced  the  loss  to  his  principal  by  letter. 
Meanwhile,  before  the  arrival  of  that  letter,  but  after  the  loss 
had  been  posted  in  Lloyd's  List,  the  principal  effected  an  in- 
surance on  the  cargo.  It  was  held  the  policy  was  void  on  the 
ground  of  concealment  of  material  t^ciA  known  to  (he  agents  and 
therefore  known  to  the  principal.  All  the  cases,  both  English  and 
American,  were  reviewed,  and  the  judgment  of  the  Court,  consist- 
ing of  Cockbum,  C.  J.,  Blackburn  and  Shee,  J  J.,  was  delivered  by 
Cockbum,  C.  J.,  and  unless  that  judgment  is  overruled  it  is  clear 
that  an  assured  cannot  recover  on  a  policy  when  he  has  been 
designedly  kept  in  ignorance  of  material  £etcts  by  somebody 
whose  duty  it  was  to  communicate  them.  The  Chief  Justice  in 
his  judgment  says  (p.  519) :  ''  There  was  no  fraud  or  undue  con- 
cealment by  the  plaintiff"  (the  assured)  ^of  a  material  fact 
(1)  Law  Bep.  2  Q.  B.  611. 
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1886  within  his  personal  knowledge.  On  the  other  hand  it  is  clear 
Blaoebubn  that  the  fact  of  the  loss  of  the  vessel  might  have  been  com- 
Vmobs.  ninnicated  to  him  by  Bees  by  means  of  the  telegraph,  but  was 
J-— ^  J  purposely  kept  back  by  the  agent  for  the  fraudulent  purpose  of 
enabling  the  plaintiff  to  insure.  We  think  it  clear,  looking  to 
the  position  of  Bees  as  agent  to  purchase  and  ship  the  cargo  for 
the  plaintiff,  that  it  was  his  duty  to  communicate  to  his  principal 
the  disaster  which  had  happened  to  the  cargo ;  and  looking  to 
the  now  general  use  of  the  electric  telegraph,  in  matters  of  mer- 
cantile interest,  between  agents  and  their  employers,  we  think  it 
was  the  duty  of  the  agent  to  communicate  with  his  employers  by 
this  speedier  means  of  communication."  Further  on  the  Chief 
Justice  says  (p.  521)  :  *'  That  if  an  agent,  whose  duty  it  is,  in  the 
ordinary  course  of  bminesSy  to  communicate  information  to  his 
principal  as  to  the  state  of  a  ship  and  cargo,  omits  to  discharge 
such  duty,  and  the  owner,  in  the  absence  of  information  as  to  any 
fact  material  to  be  communicated  to  the  underwriter,  effects  an 
insurance,  such  insurance  will  be  void  on  the  ground  of  conceal- 
ment or  misrepresentation."  Then  come  these  very  important 
words :  "  The  insurer  is  entitled  to  assume,  as  the  bans  of  the 
contract  between  him  and  the  assured,  that  the  latter  will  com- 
municate to  him  every  material  fact  of  which  the  assured  has,  or 
in  the  ordinary  course  of  business  ought  to  have,  knowledge,  and 
that  the  latter  will  take  the  necessary  measures  by  the  employ* 
ment  of  competent  and  honest  agents  to  obtain  through  the 
ordinary  channels  of  intelligence  in  use  in  the  mercantile  wcwld, 
all  due  information  as  to  the  subject-matter  of  the  insurance. 
This  condition  is  not  complied  with  when  by  the  fraud  or  negli- 
gence of  the  agent,  the  party  proposing  the  insurance  is  kept  in 
ignorance  of  a  material  fact  which  ought  to  have  been  made 
known  to  the  underwriter,  and  through  such  ignorance  fails  to 
disclose  it."  The  case  we  are  now  considering  is  a  much  stronger 
case  than  Praudfoot  v.  Montefiore  (1),  for  here  the  agent,  who  de* 
signedly  withheld  material  information,  was  at  the  time  employed 
by  the  assured  to  effect  an  insurance. 

The  case  of  Stribley  v.  Imperial  Marine  Inswrance  Co.  (2)  does  not 
appear  to  me  to  carry  the  matter  beyond  the  cases  already  cited. 
(1)  Law  Kep.  2  Q.  B.  611.  (2)  1  Q.  R  D.  507. 
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The  authorities,  therefore,  support  the  conclusion  at  which  I       1886 
have  arrived.  Blackbubh 

I  fail,  however,  to  see  why  in  principle  there  should  be  any      yj^^q^s. 
distinction  between  the  case  where  the  insurance  is  effected  by 
the  agent  who  obtained  the  information,  and  when  it  is  effected 
by  another  agent  employed  about  the  insurance. 

In  both  cases  the  assured,  by  a  suppression  of  what  ought  to 
have  been  communicated  to  him,  obtains  an  insurance,  which  he 
would  not  otherwise  have  got.  The  underwriters  are  as  much 
misled  in  the  one  case  as  the  other.  In  both  cases  there  is  mis- 
conduct on  the  part  of  the  agent  of  the  assured ;  in  both  cases 
the  underwriters  are  free  from  blame.  It  seems  to  me  unjust  and 
against  public  policy  that  a  person,  through  whose  agent's  fault 
the  mischief  has  happened,  should  profit  to  the  detriment  of 
those  who  are  in  no  way  in  fault. 

On  the  ground  of  the  implied  contract  between  the  parties,  I 
am  of  opinion,  too,  that  the  defendant  is  entitled  to  succeed.    The 
concealment  by  an  agent  who  is  bound  to  give  the  intelligence 
violates  the  undertaking  on  which  the  contract  is  founded,  in  the 
same  way  as  a  similar  concealment  by  a  principal.    The  under- 
writer has  a  right  to  believe,  when  he  accepts  the  risk,  that  he  is 
placed  in  possession  of  all  the  information  which  the  assured 
himself  has,  or  which  it  was  the  duty  of  any  agent  of  his  to 
communicate.    The  underwriter  does  not  intend  to  insure  risks 
concealed  by  some  agent  employed  to  obtain  an  insurance,  who 
ought  to  have  communicated  them  to  his  principal,  any  more 
than  he  does  risks  concealed  by  the  agent  actually  effecting  the 
insurance,  or  concealed  by  the  principal  himself.    It  is  admitted 
that  freedom  from  misrepresentation  or  concealment  is  a  condition 
precedent  to  the  right  of  the  assured  to  insist  on  the  performance 
of  the  contract,  so  that  on  a  failure  of  the  performance  of  the 
condition  the  assured  cannot  enforce  the  contract ;  but  it  is  in- 
sisted also,  that  if  the  misrepresentation  or  concealment  is  by 
an  agent,  it  does  not  vitiate  the  policy  where  the  principal  is 
innocent,  unless  the  agent  be  the  agent  employed  to  effect  the 
insurance.    I  cannot  accede  to  that.    I  think  there  must  be  a 
freedom  from  misrepresentation  or  concealment,  not  only  so  far 
as  the  agent  by  or  through  whom  the  policy  is  effected  is  con- 


584  QUEEN'S  BENCH  DIVISION.  VOL.  XVII. 

^8^        cemedy  but  in  respect  of  any  agent  employed  by  the  assured  to 
Blaokbitbk  obtain  the  policy^  whose  dnty  it  was  to  communicate  material 
Vi^Bs.     &ct8  to  his  principal. 

j^^~: ^^  Any  more  limited  construction,  to  my  mind,  would  be  against 
public  policy,  against  principle,  contrary  to  authority,  and  would 
tend  to  encourage  fraud  and  collusion  in  ti^nsactions  where 
uberrima  fides  is  essential. 

The  appeal,  in  my  opinion,  must  be  allowed. 

Appeal  aUo%ced. 

Solicitors  for  plaintiff:  HoUams,  Son,  &  Coward. 
Solicitors  for  defendant :  Waltona,  Bvhb,  &  Johnson. 

J .  £•  H. 


•Tilly  2.  PARKER,  Appellant;  INGE,  Respondkot. 


Local  Oovernment  Acta — Nuisance — Abatement — Owner — Default — Nuisance 
arising  from  defective  Construction  of  Structural  Convenience — Jurisdic- 
tion of  Justices  to  order  Owner  to  aJbaJte  Nuisance  where  Premises  leased 
for  Years— Public  Health  Aci^  1875  (38  <fc  39  Vict.  c.  65),  m.  94,  95,  96. 

A  local  authority  served  the  owner  of  premises  with  a  notice,  under  a.  94  of 
the  Public  Health  Act,  1875,  requiring  him  within  seven  days  to  abate  a 
nuisance  arising  from  the  defective  construction  of  a  structural  convenience, 
and  for  that  purpose  to  execute  certain  specified  works.  Having  failed  to 
comply  with  the  notice,  the  owner  was  summoned  under  s.  95  before  a  court  of 
summary  jurisdiction,  and  on  the  hearing  it  was  proved  that  the  premises  in 
question  were  occupied  by  a  tenant  to  the  owner  under  a  lease  for  twenty-one 
years  containing  the  usual  covenants : — 

HMy  that  the  owner,  even  although  he  could  not  enter  upon  the  premises 
and  execute  the  works  without  the  tenant's  permission,  had  '*  made  default"  m 
complying  with  the  requisitions  of  the  notice  within  the  meaning  of  s.  95,  and 
therefore  that  the  justices  had  jurisdiction  to  make  an  order,  imder  s.  96, 
requiring  him  to  abate  the  nuisance. 

Cass  stated  under  the  Summary  Jurisdiction  Act,  1879. 

The  respondent  was  summoned  before  three  justices  of  the 
borough  of  Birmingham  upon  a  complaint  preferred  bj  the 
appellant,  who  was  inspector  of  nuisances  for  the  borough, 
charging  that  a  nuisance  existed  in  a  house  and  premises  belong- 
ing to  the  respondent  arising  from  the  defective  construction  o£ 
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a  water-closet  and  sink  drains,  and  that  the  nuisance  was  caused       1886 
by  the  act  or  default  of  the  respondent.  Fabkeb 

The  appellant,  on  the  hearing  of  the  complaint,  asked  the  jnge. 
justices  to  make  an  order  under  s.  96  of  the  Public  Health  Act, 
1875,  requiring  the  respondent  to  abate  the  nuisance,  and  for 
that  purpose  to  execute  certain  works  specified  in  a  notice  which 
had  been  duly  seired  upon  the  respondent  by  the  appellant 
under  s.  94  of  the  Public  Health  Act,  1875. 

The  justices  dismissed  the  complaint,  and  stated  a  case,  in 
which  the  following  material  facts  were  set  forth : — 

The  house  and  premises  in  question,  65,  Bull  Street,  Birming- 
ham, were  occupied  by  A,  Loader  as  assignee  of  a  lease  dated 
the  17th  of  November,  1375,  whereby  the  house  and  premises 
in  question  were  demised  by  the  respondent  to  one  Beece  for  a 
term  of  twenty-one  years  from  the  25th  of  March,  1876,  at  the 
yearly  rent  of  195Z.  The  lease  contained  the  usual  covenants  by 
the  lessee  to  pay  all  rates,  taxes,  and  outgoings  whatsoever  (except 
landlord's  property  tax)  ;  to  empty  and  clean  all  gutters,  sinks, 
and  privies  as  often  as  there  should  be  occasion ;  to  keep  and 
yield  up  at  the  expiration  of  the  term  the  demised  premises  in 
good  and  tenantable  repair,  and  to  allow  the  lessor,  his  heirs  or 
assigns,  twice  or  oftener  in  every  year  during  the  term  to  enter 
upon  the  demised  premises,  *'  and  there  to  view,  search,  and  see 
the  state  and  condition  thereof,  and  of  all  decays  and  wants  of 
reparation  then  and  there  found  to  ^ive  and  leave  notice  in 
writing  at  or  upon  the  demised  premises  to  and  for  the  said 
T.  Beece,  his  executors,  administrators,  or  assigns,  to  repair  and 
amend  the  same  within  the  space  of  three  calendar  months 
thence  next  ensuing,  within  which  time  he  and  they  shall  and 
will  repair  and  amend  the  same  accordingly."  The  lease  also 
contained  the  usual  covenant  by  the  lessor  for  quiet  enjoyment. 

A.  Loader  became  assignee  of  the  lease  from  Beece  prior  to 
January,  1886,  and  the  rent  of  195Z.  was  thenceforth  paid  by 
Loader  to  the  respondent,  and  received  by  him  on  his  own 
account 

On  or  about  the  27th  of  January,  1886,  the  mayor,  aldermen, 
and  burgesses  of  the  borough  of  Birmingham,  as  the  urban  sani- 
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1886  tary  authority  of  the  district,  served  a  notice  on  the  respondent^ 
Parker  under  8.  94  of  the  Public  Health  Act,  1875,  requiring  him  to 
ixGB.  ahate  the  nuisance  within  seyen  days  from  the  seryice  of  the 
notice,  Und  for  that  purpose  to  execute  certain  works  specified 
therein.  The  justices  found  that  the  house  and  premises  in  ques- 
tion were  at  the  time  of  the  service  of  that  notice  and  up  to  the 
hearing  of  the  summons  in  such  a  state  as  to  be  injurious  to 
health  and  unfit  for  human  habitation,  and  that  the  nuisance 
arose  "from  the  defective  construction  of  a  structural  conve- 
nience, to  wit,  the  water-closet,  and  of  the  pipes  leading  there- 
from and  to  the  sink  drains.'* 

The  justices  also  found  that  the  respondent  had  not  complied 
with  the  requisitions  of  the  notice,  and  that  the  works  required 
by  the  appellant  were  necessary  and  proper  for  the  abatement  of 
the  nuisance. 

A  local  Act,  46  &  47  Vict.  c.  Ixx.,  s.  13,  provides  that  a  notice 
given  by  the  mayor,  aldermen,  and  burgesses  of  the  borough  of 
Birmingham  under  s.  94  of  the  Public  Health  Act,  1875,  requir- 
ing any  person  to  abate  a  nuisance,  may  prescribe  the  description 
of  the  work  required  to  be  done,  or  of  the  materials  to  be  used,  or 
of  the  acts  required^to  be  done,  and  anything  so  prescribed  shall 
be  deemed  to  be  a  requisition  of  the  notice  within  the  meaning  of 
the  Public  Health  Act,  1875. 

The  question  for  the  opinion  of  the  Court  was  whether,  on  the 
facts  stated,  the  respondent  was  liable  to  be  called  upon  to  abate 
the  nuisance  by  the  execution  of  the  works  specified  in  the 
notice. 

If  the  Court  should  be  of  opinion  that  the  respondent  was  not 
so  liable,  then  the  order  of  justices  was  to  stand ;  but  if  the 
Court  should  be  of  opinion  that  the  respondent  was  liaUe,  then 
the  case  was  to  be  remitted  to  the  justices  with  the  opinion  of  the 
Court  thereon. 

A.  Charles,  Q.C.  (H.  Sutton  with  him),  for  the  appellant.  The 
respondent  is  owner  of  the  premises  upon  which  the  nuisance  is 
alleged  to  exist,  and  the  case  finds  that  the  nuisance  arises  from 
the  defective  construction  of  a  structural  convenience.    Sect  91 
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of  the  Public  Health  Act,  1875  (1),  therefore  directly  applies, 
and  notice  to  abate  the  nuisance  was  properly  served  upon  the 
respondent  by  the  appellant  under  s.  95.  When  the  appellant 
was  summoned  before  the  court  of  summary  jurisdiction  for*non- 
oompliance  with  the  terms  of  that  notice  the  justices  ought  to 
haye  acted  imder  s.  96  by  making  an  order  to  abate  the  nuisance. 


1886 


Pabker 

V. 

Ihgb. 


(1)  Sect.  94:  *'0n  the  receipt  of 
any  information  respecting  the  ex- 
istence of  a  nuisance  the  local  autho- 
rity shall,  if  satisfied  of  the  existence 
of  a  nuisance,  serve  a  notice  on  the 
person  by  whose  act,  default,  or  suf- 
ferance the  nuisance  arises  or  con- 
tinues, or,  if  such  person  cannot  be 
found,  on  the  owner  or  occupier  of 
the  premises  on  which  the  nuisance 
arises,  requiring  him  to  abate  the 
same  within  a  time  to  be  specified  in 
the  notice,  and  to  execute  snob,  works 
and  do  such  things  as  may  be  neces^ 
sary  for  that  purpose :  Provided — 

"First,  That  where  the  nuisance 
arises  from  the  want  or  defective  con- 
struction of  any  structural  conve- 
nience, or  where  there  is  no  occupier 
of  the  premises,  notice  under  this 
section  shall  be  served  on  the  owner : 

•*  Secondly,  That  where  the  person 
causing  the  nuisance  cannot  be  found 
and  it  is  clear  that  the  nuisance  does 
not  arise  or  continue  by  the  act,  de- 
fault, or  sufferance  of  the  owner  or 
occupier  of  the  premises,  the  local 
authority  may  themselves  abate  the 
same  without  further  order." 

Sect.  95 :  **  If  the  person  on  whom 
a  notice  to  abate  a  nuisance  has  been 
served  makes  default  in  complying 
with  any  of  the  requisitions  thereof 
within  the  time  specified,  or  if  the 
nuisance,  although  abated  since  the 
service  of  the  notice,  is,  in  the  opinion 
of  the  local  authority,  likely  to  recur 
on  the  same  premises,  the  local  autho- 
rity shall  cause  a  complaint  relating 
to  such  nuisance  to  be  made  before  a 


justice,  and  such  justice  shall  there- 
upon issue  a  summons  requiring  the 
person  on  whom  the  notice  was  served 
to  appear  before  a  court  of  summary 
jurisdiction." 

Sect.  96  :  "If  the  court  is  satisfied 
that  the  alleged  nuisance  exists,  or 
that  although  abated  it  is  likely  to 
recur  on  the  same  premises,  the  court 
shall  make  an  order  on  such  person 
requiring  him  to  comply  with  all  or 
any  of  the  requisitions  of  the  notice, 
or  otherwise  to  abate  the  nuisance, 
within  a  time  specified  in  the  order, 
and  to  do  any  works  necessary  for 
that  purpose ;  or  an  order  prohibiting 
the  recurrence  of  the  nuisance  and 
directing  the  execution  of  any  works 
necessary  to  prevent  the.  recurrence ; 
or  an  order  both  requiring  abatement 
and  prohibiting  the  recurrence  of  the 
nuisance. 

*'The  court  may  by  their  order 
impose  a  penalty  not  exceeding  five 
pounds  on  the  person  on  whom  the 
order  is  made,  and  shall  also  give 
directions  as  to  the  payment  of  all 
costs  incurred  up  to  the  time  of  the 
hearing  or  making  the  order  for 
abatement  or  prohibition  of  the  nui- 
sance." 

Sect.  98 :  "Any  person  not  obeying 
an  order  to  comply  with  the  requisi- 
tions of  the  local  authority  or  other- 
wise to  abate  the  nuisance,  shall,  if 
he  fails  to  satisfy  the  court  that  he 
has  used  all  due  diligence  to  carry 
out  such  order,  be  liable  to  a  penalty 
not  exceeding  ten  shillings  per  day 
during  his  default." 
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1886        The  respondent  "  made  default "  within  the  meaning  of  s.  95  by 
Fabkeb     not  complying  with  the  requisitions  of  the  notice. 
■j^Q^  He  referred  to  CooJe  t.  Montagu.  (1) 

Jelf,,Q.C.  (jr.  B.  Smith,  and  A.  LytteUon  with  him),  for  the  re- 
spondent. The  justices  had  no  jurisdiction  to  make  an  order  on 
the  respondent  under  s.  96.  In  order  to  found  the  jurisdiction 
there  must  be  a  ''  default "  in  the  sense  that  some  person  who 
had  the  power  to  abate  the  nuisance  has  failed  to  do  so.  The 
statute  does  not  assume  that  an  owner  of  premises  may,  without 
the  tenant's  authority,  in  all  cases  enter  and  do  the  work  required 
by  the  notice.  The  legislature  probably  intended  to  deal  with 
cases  of  short  tenancies  in  which  the  owner  could  enter  upon  the 
premises.  At  any  rate  this  case  has  not  been  included  in  the 
operation  of  the  statute.  Sect.  96  gives  the  justices  power  to 
impose  a  penalty,  and  should  be  strictly  construed. 

[Cave,  J.,  the  penalty  is  only  discretionary.] 

In  Cook  y.  Montagu  (1),  Blackburn,  J.,  expressly  guarded 
himself  against  deciding  the  point  in  question  here.  Mayor  of 
Scarborough  v.  Bural  Sanitary  Authority  of  Scarborough  (2)  is  a 
strong  authority  in  favour  of  the  contention  for  the  respondent, 
and  Beg.  t.  Trimble  (3)  followed  the  decision  in  that  case. 

A.  Charles,  Q.C.,  was  not  heard  in  reply. 

FoLLOCE,  B.  The  question  asked  in  this  case  is  whether  the 
respondent  is  liable  to  be  called  upon  to  abate  the  nuisance  by 
the  execution  of  the  works  specified  in  the  notice.  In  my  judg- 
ment the  respondent  is  so  liable,  and  the  case  must  therefore  be 
remitted  to  the  justices.  It  was  argued  for  the  respondent  that 
the  provisions  of  the  Public  Health  Act,  1875,  did  not  apply  to 
a  case  like  this,  where  the  owner,  upon  whom  the  notice  to  abate 
the  nuisance  has  been  served,  has  not  the  immediate  possession  of 
the  premises,  having  let  them  to  another  person  under  such  cir- 
cumstances that,  except  upon  some  special  ground  specified  in 
the  lease,  the  owner  cannot  himself  enter  upon  the  premises.  I 
am  of  opinion  that  upon  a  reasonable  construction  of  the  statute 
proceedings  were  properly  taken  against  the  respondent  as  owner 

(1)  Law  Kep.  7  Q.  B.  418.  (2)  1  Ex.  D.  344. 

(3)  36  L.  T.  Rep.  508. 
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in  the  first  instance^  and  that  the  magistrates  had  jurisdiction 
to  make  the  order  that  he  should  abate  the  nuisance.  The 
proviso  to  8.  94  of  the  Public  Health  Act,  1875,  has  two  dis- 
tinct branches— rone  where  the  nuisance  arises  from  the  want 
or  defect  in  construction  of  any  structural  convenience,  in  which 
case  the  notice  to  abate  must  be  served  on  the  owner,  and  the 
otherwhere  the  person  causing  the  nuisance  cannot  be  found,  and 
it  is  clear  that  the  nuisance  does  not  arise  or  continue  by  the 
act,  default,  or  sufferance  of  the  owner,  in  which  case  the  local 
authority  may  themselves  abate  the  nuisance  without  further 
order.  Then  comes  s.  95,  upon  which  the  contention  for  the 
respondent  was  founded.  By  that  section  if  the  person  on  whom 
the  notice  to  abate  has  been  served  makes  default  in  complying 
with  any  of  the  requisitions  thereof  within  the  time  specified 
therein,  the  local  authority  shall  cause  a  complaint  to  be  made 
before  a  justice,  who  shall  thereupon  issue  a  summons  requiring 
the  person  in  de&ult  to  appear  before  a  court  of  summary  juris- 
diction. Here  the  facts  proved  before  the  justices  shewed  clearly 
that  considerable  structural  alterations  would  be  necessary  in 
order  to  abate  the  nuisance,  because  the  justices  find  that ''  such 
nuisance  arises  from  the  defective  construction  of  a  structural 
convenience — to  wit,  the  water-closet,  and  of  the  pipes  leading 
therefrom  to  the  sink  drains."  It  is  said  that  the  respondent 
did  not  ''make  default "  in  complying  with  the  notice  to  abate, 
because  he  could  not  enter  upon  the  premises  to  execute  the 
works  required.  I  do  not  say  that  there  might  not  be  cases  in 
which  that  argument  would  be  good,  but  it  is  obvious  that  they 
are  very  seldom  likely  to  arise.  It  is  not  probable  that  the 
tenant  in  the  great  majority  of  instances  would  object  to  his 
landlord  coming  upon  the  premises  to  abate  a  nuisance  which 
was  injurious  to  the  health  of  the  persons  living  there.  If  the 
tenant  does  object,  s.  98  applies,  and  no  liability  to  a  penalty 
occurs  until  a  de&ult  is  found,  and  the  person  in  default ''  fails 
to  satisfy  the  court  that  he  has  used  all  due  diligence  to  carry 
out ''  the  order  to  abate  the  nuisance.  One  must,  I  think,  give  a 
reasonable  interpretation  to  the  statute.  It  is  fair  to  suppose 
that  if  an  owner  in  default  shewed  that  he  had  done  his  best  to 
enter  upon  the  premises,  but  that  his  tenant  would  not  let  him 
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do  so,  the  justices  would  be  of  opinion  that  the  owner  had  not 
failed  to  satisfy  the  court  that  he  had  used  all  due  diligence  to 
carry  out  their  order,  and  the  local  authority  would  then  them- 
selves proceed  to  execute  the  necessary  works  under  the  second 
branch  of  the  proviso  to  s.  94.  Bearing  in  mind  the  difficulty,  in 
framing  such  an  Act  as  this,  of  specifying  and  providing  for  all 
the  exact  legal  rights  which  may  come  in  question,  I  am  of 
opinion  that  the  most  reasonable  supposition  is  that  the  legisla- 
ture intended  that  the  justices  should  make  the  order  upon  the 
owner  in  the  first  instance  to  abate  the  nuisance.  I  therefore 
think  that  the  case  must  be  remitted  to  the  justices  with  this 
expression  of  the  Court's  opinion. 


Cave,  J.  I  am  of  the  same  opinion.  The  language  of  the 
Act  seems  quite  clear.  The  local  authority,  when  they  get  infor- 
mation of  the  existence  of  a  nuisance,  are  to  serve  a  notice  to 
abate  the  same  on  the  person  by  whose  act,  default,  or  suffer- 
ance it  arises  or  continues,  and  if  such  a  person  cannot  be  found, 
then  on  the  owner  or  occupier  of  the  premises.  Where  the 
nuisance  is  of  a  temporary  nature,  as  where  dust  or  refuse  is 
deposited  on  premises,  the  notice  should  be  served  on  the  occu- 
pier or  person  by  whose  act,  default,  or  sufferance  the  nuisance 
exists  or  continues.  But  where,  as  in  the  present  case,  it  arises 
from  the  defective  construction  of  any  structural  convenience, 
the  notice  must  be  served  on  the  owner.  In  that  case  it  would 
obviously  be  extremely  hard  to  summon  the  unfortunate  occupier, 
who  possibly  could  not  abate  the  nuisance,  or  could  only  do  so  by 
incurring  greater  expense  than  he  ought  as  a  tenant  to  be  called 
upon  to  incur.  There  is  no  provision  in  s.  94  for  serving  notice 
upon  any  one  but  the  owner,  where  the  nuisance  arises  from  the 
defective  construction  of  a  structural  convenience,  so  that,  if  he 
cannot  be  served,  there  is  no  one  who  can  be  required  to  abate 
the  nuisance.  That  is  a  strong  argument  that  the  legislature 
intended  the  owner  to  be  called  upon  in  the  first  instance  to 
abate  the  nuisance.  If  ihe  owner  makes  default  in  complying 
with  the  terms  of  the  notice,  the  local  authority  may  go  before 
a  justice,  who  shall  summon  him  to  appear  before  a  court  of  sum- 
mary jurisdiction,  and  that  court  shall  make  an  order  requiring 
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him  to  comply  with  the  terms  of  the  notice,  or  otherwise  to       1886 
abate  the  nuisance.  Further,  by  s.  98,  if  the  owner  does  not  obey     pabkeb 
the  justices'  order  he  shall,  **  if  he  fails  to  satisfy  the  court  that       j^^^ 
he  has  used  all  due  diligence  to  carry  out  such  order,"  be  liable 
to  a  penalty.   If,  as  is  suggested,  the  justices  haye  no  jurisdiction 
where  the  owner  is  not  also  the  occupier,  there  is  then  no  person 
who  can  be  called  upon  to  abate  the  nuisance,  and  that  result 
appears  so  unreasonable  that  I  should  not,  unless  compelled  by 
the  terms  of  the  Act,  adopt  the  construction  which  would  pro- 
duce it.    In  Mayor  of  Scarborough  v.  Burdl  Sanitary  AtUhority  of 
SearhoTOugh  (1)  the  Court  held  that  the  appellants  could  not  be 
ordered  to  abate  a  nuisance  caused  by  ashes  and  refuse  having 
been  deposited  in  a  field,  because  the  field  was  not  in  their 
occupation.    That  decision  is  supposed  to  be  founded  upon  the 
rule  that  the  Courts  will  not  order  a  man  to  do  that  which  he 
cannot  do,  because  to  do  so  would  be  absurd.    The  judgments 
are  very  shortly  reported,  and  I  confess  I  cannot  understand  the 
case.    But  the  present  case  is  very  different.    Here  there  are  the 
direct  words  of  the  statute  that  where  the  nuisance  arises  from 
the  defectiye  construction  of  a  structural  convenience,  the  local 
authority  ^' shall"  serve  notice  to  abate  on  the  owner,  and  the 
court  of  summary  jurisdiction  ''  shall,"  if  de&ult  be  made  in 
complying  with  the  notice,  make  an  order  upon  the  owner.    The 
legislature  enacted  those  provisions  knowing  that  in  the  majority 
of  cases  the  occupier  would  not  object  to  the  owner  entering 
upon  the  premises  for  the  purpose  of  abating  a  nuisance  which 
was  likely  to  prejudice  the  health  and  comfort  of  those  who  lived 
there.    When  the  occupier  does  object,  the  owner  may  possibly 
be  able  to  satisfy  the  court  of  summary  jurisdiction  that  he  has 
used  all  due  diligence  under  s.  98.     I  am  of  opinion  that  the 
case  must  be  remitted  to  the  justices. 

Case  remitted  accordingly. 

Solicitors  for  appellant :   Sharpe,  Parkers,  dt  Co.,  for  E.  0. 

Smith,  Birmingham. 

Solicitor  for  respondent :  Spencer  Whitehead,  far  MUward  dt 

Co.,  Birmingham. 

(1)  1  Ex.  D.  344. 

W.A. 
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1886  [IN  THE  COURT  OF  APPEAL.] 

Aug.  2, 11. 
THOMAS  V.  THE  DUCHESS  DOWAGER  OP  HAMILTON. 

Practice —  Writ  of  Summons — Service  of  Writ  ottt  of  the  Jurisdiction — Order  XL, 
r.  1  («) — Order  limiting  Plaintiff's  Bight  to  recover  at  the  Trial, 

An  order  having  been  obtained  under  Order  XI.,  r.  1  (e\  for  serrice  of  notice 
of  a  writ  out  of  the  Jurisdiction  in  an  action  for  the  price  of  goods  supplied,  and 
service  having  been  effected  accordingly,  the  defendant  applied  to  a  judge  at 
chambers  to  rescind  the  order  and  set  aside  the  subsequent  proceedings  under  it 
The  judge,  being  doubtful  on  the  affidavits  used  whether  there  had  been  any 
breach  of  the  contract  within  the  jurisdiction,  refused  the  application,  but 
ordered  that  the  plaintifTs  claim  should  be  limited  to  the  recovery  of  the  price 
of  goods  in  respect  of  which  it  might  appear  at  the  trial  that  the  writ  could 
have  been  properly  served  out  of  the  jurisdiction : — 

Udd  (reversing  the  judgment  of  the  Queen's  Bench  Division),  that  the  order 
of  the  judge  at  chambers  was  rightly  made. 

Appeal  firom  the  judgment  of  the  Queen's  Bench  Divisioii 
setting  aside  an  order  of  Day,  J.,  at  chambers. 

The  facts  were  as  foUows :  An  order  had  been  obtained  fiom 
Field,  J.,  at  chambers  for  serrice  out  of  the  jurisdiction  of  notice 
of  the  writ  (which  was  a  specially  indorsed  writ  claiming  a 
balance  in  respect  of  the  price  of  goods  supplied)  under  Order  XL, 
rule  1  (e)y  which  provides  for  service  out  of  the  jurisdiction  in 
the  case  of  an  action  for  breach  within  the  jurisdiction  of  any 
contract  wherever  made  which,  according  to  the  terms  thereof, 
ought  to  be  performed  within  the  jurisdiction.  Service  having 
been  effected  accordingly,  the  defendant  applied  to  Day,  J.,  at 
chambers  on  affidavits  to  rescind  or  vary  the  order  of  Field,  J^ 
and  to  set  aside  the  subsequent  proceedings  thereon.  It  appeared 
from  the  affidavits  that  certain  jewelry  bad  been  supplied  by  the 
plaintiff  to  the  defendant,  who  was  a  foreigner  residing  abroad, 
and  the  matter  in  dispute  upon  such  affidavits  was  whether  the 
price  of  such  jewelry  was,  by  the  terms  of  the  sale,  made  payable 
in  this  country  or  abroad.  The  learned  judge  refused  to  rescind 
or  vary  the  order  of  Field,  J:,  for  service  out  of  the  jurisdiction, 
or  to  set  aside  the  service,  but  ordered  that  the  plaintiffs  claim 
in  the  action  should  be  limited  to  the  recovery  of  the  price  of 
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goods  in  respect  of  which  it  might  appear  at  the  trial  that  a  writ  1886 

could  have  been  properly  served  out  of  the  jurisdiction.  Tbouab 
Against  this  order  the  plaintiff  appealed. 


Edward  Pollock,  for  the  plaintiff.  The  learned  judge  ought 
not  to  have  imposed  this  limitation  on  the  plaintiff's  claim.  It 
is  submitted  that  upon  the  affidavits  it  clearly  appeared  that  the 
moneys  sued  for  were  payable  within  the  jurisdiction.  If  the 
judge  was  not  satisfied  on  the  affidavits  that  the  action  was  for 
breach  of  contract  within  the  jurisdiction,  he  might  have  re- 
scinded the  order  for  service  out  of  the  jurisdiction.  He  refused, 
however^  to  do  that,  and  the  defendant  has  not  appealed  against 
his  order.  The  order  for  service  out  of  the  jurisdiction  therefore 
stands  good ;  and  it  is  contended  that,  that  being  so,  it  is  not 
right  that  this  limitation  should  be  imposed  on  the  plaintiff.  It 
is  often  a  nice  question  where  a  contract  is  to  be  performed,  and 
the  effect  of  this  order  will  be  that  the  plaintiff  must  prepare  his 
evidence  of  all  the  causes  of  action  included  in  his  claim,  and 
then,  if  on  the  trial  it  should  turn  out  that  the  price  of  all  or  any 
of  the  goods  was  payable  abroad,  though  it  is  clear  that  the 
plaintiff's  claim  for  the  price  of  such  goods  is  well  founded,  he 
must  fiedl  with  respect  to  such  goods,  and  the  expense  of  pre- 
paring for  trial  will  be  thrown  away.  The  question  which  the 
learned  judge  has  postponed  till  the  trial  is  a  preliminary  ques- 
tion which  ought  properly  to  be  determined  at  the  outset  of  the 
litigation.  If  the  judge  is  not  satisfied  that  the  action  is  for  a 
breach  of  a  contract  within  the  jurisdiction,  the  service  out  of  the 
jurisdiction  ought  not  to  stand,  but,  if  the  service  out  of  the 
jurisdiction  stands  good,  then  the  plaintiff  ought  not  at  the  trial 
to  be  subjected  to  this  limitation.  In  Preston  v.  Lamont  (I)  it 
was  held  that  the  question  whether  the  subject  matter  of  an 
action  was  such  that  service  out  of  the  jurisdiction  ought  to  be 
allowed  could  not  be  raised  by  the  statement  of  defence.  It  follows 
that  it  cannot  properly  be  made  part  of  the  issue  at  the  trial. 

Bremner,  for  the  defendant.  The  limitation  imposed  by  the 
learned  judge  can  work  no  injustice,  for  imder  it  the  plaintiff  will 
succeed  at  the  trial  in  respect  of  any  matter  for  which  he  ought  to 

(i;  1  Ex.  D.  361. 
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1886  be  allowed  to  proceed  in  England.  The  practice  before  the 
Thomas  Judicature  Act  was  to  impose  this  limitation  on  the  plaintiff's 
DrcHKss     ^1*^™  where,  as  here,  there  was  a  direct  conflict  on  the  affidavits 

Dowager  of  as  to  the  facts  on  which  the  right  to  serve  the  writ  out  of  the 
Hamilton.  _ 

jurisdiction  depended.  How  otherwise  can  the  matter  conve- 
niently be  dealt  with  ?  It  would  be  necessary  to  try  the  action 
in  order  to  determine  the  preliminary  question  whether  there 
ought  to  be  service  out  of  the  jurisdiction. 

[Field,  J.  It  seems  to  me  that,  according  to  the  rules,  the  duty 
of  determining  that  question  is  imposed  on  us.  What  authority 
have  we  to  postpone  this  question  for  determination  by  a  Court 
that  has  no  jurisdiction  to  try  it  ?] 

The  course  pursued  is  substantially  the  same  as  that  pursued 
in  Dianumd  v.  StUton.  (1) 

[Field,  J,  The  circumstances  there  were  peculiar.  In  that 
case  the  Court  doubted  the  plaintiff's  bona  fides.] 

He  also  cited  Fowler  v.  Barstow.  (2) 

E,  Pollock  was  not  called  on  to  reply. 

Field,  J,  Upon  the  affidavits  before  me  when  I  made  the 
order  for  service  out  of  the  jurisdiction  I  was  satisfied  that  the 
breach  of  contract  (if  any)  was  within  the  jurisdiction  as  required 
by  the  rule,  and  consequently  I  made  the  order.  The  defendant 
subsequently  applied  on  affidavit  to  set  aside  that  order  and  the 
service  of  the  notice.  It  was  competent  to  the  judge  at  chambers 
to  set  aside  the  order  and  service  if  not  satisfied  that  the  breach 
of  contract  arose  within  the  jurisdiction.  He  did  not,  however, 
take  that  course,  but  not  being  altogether  satisfied  as  to  whether 
the  breach  of  contract  arose  within  the  jurisdiction  or  not  he 
imposed  on  the  plaintiff's  claim  the  following  limitation,  viz.,  that 
it  should  be  limited  to  matters  as  to  which  it  might  appear  at  the 
trial  that  a  writ  could  have  been  properly  served  out  of  the 
jurisdiction.  It  is  in  respect  of  that  limitation  that  the  plaintiff 
complains  of  the  order.  It  was  alleged  by  the  defendant's  counsel 
that  before  the  Judicature  Act  it  was  the  regular  practice  to 
impose  that  limitation  in  such  cases,  but  he  only  cited  one  case 
as  an  authority  for  an  order  in  this  form,  and  that  case  does  not 

(1)  Law  Rep.  1  Ex.  130.  (2)  20  Ch.  D.  240. 
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appear  to  me  to  be  in  point,  for  there  the  circumistances  were       1886 
peculiar  and  a  want  of  bona  fides  was  imputed  to  the  plaintiff.     Thomas 
It  does  not  seem  to  me  that  in  general  it  can  be  right  as  a  matter     p^^iBss 
of  principle  to  impose  such  a  limitation.    It  is  to  postpone  until  Bowageb  of 
the  trial  a  preliminary  question  of  procedure  which  ought  pro- 
perly to  be  determined  at  the  outset  of  the  litigation.    I  am  of 
opinion  therefore  that  the  appeal  should  be  allowed. 

Butt,  J.  I  am  of  the  same  opinion.  The  ground  on  which 
the  order  for  serrice  out  of  the  jurisdiction  was  made  in  this  case 
is  that  the  breach  of  contract  arose  within  the  jurisdiction.  Unless 
it  appeared  that  such  was  the  case,  the  order  for  such  service  is 
altogether  wrong  and  ought  to  have  been  set  aside,  but  if  it  did 
so  appear  I  fail  to  see  what  power  there  is  to  impose  this  limita- 
tion on  the  plaintiff's  claim.  The  defendant  might  have  appealed 
against  the  refusal  of  the  judge  at  chambers  to  set  aside  the 
service  out  of  the  jurisdiction.  This,  howeyer,  he  has  not  done : 
and  indeed,  upon  reading  the  affidavits  on  both  sides,  it  seems 
clear  to  me  that  the  order  for  service  out  of  the  jurisdiction  was 
right,  and  that  it  was  sufficiently  made  out  that  the  breach  of 
contract  arose  within  the  jurisdiction.  That  being  so  I  cannot 
see  how  it  could  be  right  to  impose  this  limitation. 

The  defendant  appealed. 

Aug.  11.  Firday^  Q.C.  (Bremner  with  him),  for  the  defendant, 
cited  Diamond  v.  SuUon  (1)  and  Fowler  v.  Barstow.  (2) 

LunUey  Smithy  Q.O.,  and  E,  Pollock^  for  the  plaintiff,  cited 
Preston  v.  Lamont.  (3) 

LoBD  EsHEB,  M.B.    In  such  a  case  as  this  a  judge  at  chambers 
is  not  boimd  to  make  the  order  for  service  of  notice  of  the  writ  of 
summons  out  of  the  jurisdiction.    He  has  a  discretion  whether, 
under  all  the  circumstances,  he  will  make  it  or  not.    It  would 
appear  that  some  judges,  when  asked  to  set  aside  an  order  for 
service  out  of  the  jurisdiction,  and  being  in  doubt  whether  on  the 
affidavits  there  has  been  a  breach  of  the  contract  within  the  juris- 
diction, have  made  terms  with  the  plaintiff,  and  imposed  a  con- 
dition upon  the  exercise  of  their  discretion  in  his  favour  by 
refusing  to  set  aside  the  order  for  service  out  of  the  jurisdiction 
(1)  Law  Rep.  1  Ex.  130.  (2)  20  Ch.  D,  240.  (3)  1  Ex.  D.  361. 
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1886        upon  his  undertaking  to  confine  his  claim  at  the  trial  to  breaches 

Thomas      ot  contract  within  the  jurisdiction.    Where  the  judge  is  clear  on 

DuOTESB     *^®  affidavits  that  there  was  no  breach  of  the  contract  within  the 

Dowager  of  jurisdiction  he  has  allowed  service  out  of  the  jurisdiction.     If  he 
Hamilton.    .       ,  , 

. —       IS  clear  to  the  contrary  he*  has  rescinded  the  order  for  service 

'  out  of  the  jurisdiction.     Orders  similar  to  that  in  question  here, 

imposing  terms  limiting  the  plaintiff's  right  to  recover  at  the 

trial,  have  only  been  made  where  the  judge  is  left  in  doubt. 

Field,  J.,  has  taken  the  strict  view,  upon  which  he  appears  to- 

have  always  acted  in  chambers  himself,  that  such  an  order  is  an 

inconvenient  one,  and  should  never  be  made.    His  judgment 

seems  to  go  the  length  of  saying  that  even  when  the  judge  is  left 

in  doubt  he  ought  not  to  impose  such  a  condition.    Butt,  J., 

thought  that  the  affidavits  shewed  clearly  that  there  was  a  breach 

of  contract  within  the  jurisdiction.    I  do  not  agree  with  that 

view.    I  cannot  say  that  the  affidavits  shew  clearly  to  my  mind 

that  there  was  any  breach  of  the  contract  in  England.    It  may 

turn  out  that  there  was,  but  the  affidavits  leave  the  matter  in 

great  doubt,  and  when  that  is  the  case  I  am  of  opinion  that  a 

judge  does  not  go  beyond  his  discretion  when  he  imposes  such 

conditions  as  have  been  imposed  here. 

I  think  that  Day,  J.,  was  right  in  entertaining  doubt  whether 

on  the  affidavits  any  breach  of  the  contract  was  shewn  to  have 

taken  place  in  England,  and  having  that  doubt  I  think  that  it 

was  competent  to  him  to  make  the  order  he  did  make,  and  that 

it  should  be  restored. 

BowEN,  L.  J.  I  am  of  the  same  opinion.  As  to  the  affidavits,. 
I  think  Day,  J.,  was  justified  in  entertaining  great  doubt  whether 
any  breach  of  the  contract  was  shewn  to  have  occurred  in  Eng- 
land. After  reading  the  affidavits  and  hearing  the  arguments,  I 
entertain  the  same  doubt  myself.  The  question  we  have  to  decide 
is  whether  ov^  not  under  the  circumstances  Day,  J.,  was  acting 
within  his  discretion  in  making  the  order.  If  he  was  not^  this 
Court  has  power  to  review  his  order.  If  he  was,  we  cannot 
interfere.  Service  of  notice  of  writ  out  of  the  jurisdiction  cannot 
be  obtained  without  the  process  of  the  Court,  and  whether 
service  out  of  the  jurisdiction  shall  be  allowed  or  not  is  now  a 
matter  for  the  discretion  of  the  judge  in  the  same  way  as  it  was 


Bowen,  LuJ. 
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under  the  old  practice.    There  is  no  absolute  right  strictissimi       1886 

juris,  when  there  has  been  a  breach  of  the  contract  within  the     xhomas 

jurisdiction,  to  have  service  out  of  the  jurisdiction.    When  the     D^j^jg^ 

matter  comes  before  the  judge  at  chambers  it  is  for  him  to  con-  Dowagkb  of 

Hamilton. 
sider  whether  there  is  a  real  danger  that  the  plaintiff  may  be    ^  — - 

unjustly  and  unnecessarily  bringing  the  defendant  into  the  juris- 
diction of  the  English  Courts,  whether  the  application  is  made 
bona  fide,  and  whether  the  action  appears  to  be  based  upon  any 
breach  of  the  contract  within  the  jurisdiction.  In  exercising  his 
discretion  what  more  natural  and  simple  than  that  the  judge 
should  impose  an  undertaking  upon  the  plaintiff  that  he  will 
not  abuse  the  process  of  the  Court?  Nothing  more  than  that 
has  been  done  here,  and  I  believe  that  what  has  been  done  is  in 
accordance  with  the  old  practice;  at  all  events  it  is  a  very 
natural  and  simple  mode  of  exercising  the  discretion.  I  am  of 
opinion  that  the  Court  below  were  not  entitled  to  say  that  any 
narrower  view  must  prevail  of  the  lines  upon  which  the  discretion 
ought  to  be  exercised  by  the  judge  in  chambers.  In  Diamond 
T.  Sutton  (1)  the  Court  followed  the  same  Unes,  and  imposed 
the  same  undertaking  as  Day,  J.,  imposed  here.  In  Fowler  v. 
Barstow  (2)  the  late  Master  of  the  Bolls,  obiter  dicendo  no  doubt, 
refers  to  the  same  practice  with  approval.  Preston  v.  Lamont  (3), 
cited,  for  the  plaintiff,  has  no  application.  The  decision  there 
only  was  that  the  point  could  not  be  raised  by  plea.  I  think 
there  was  a  right  exercise  of  discretion  by  the  judge  in  chambers 
in  this  case,  and  that  his  order  was  rightly  made. 

Fbt,  L.J.  I  am  of  the  same  opinion.  I  think  Day,  J.,  was 
perfectly  justified  in  making  the  order,  and  that  it  ought  not  to 
be  set  aside  in  this  Court.  I  think  he  rightly  exercised  his 
discretion. 

Appeal  allowed. 

Solicitors  for  plaintiff:  Goldberg  &  Langdon, 
Solicitors  for  defendant :  John  Yemen  &  Co. 

(1)  Law  Rep.  1  Ex.  130.  (2)  20  Ch.  D.  240. 

(3)  1  Ex.  D.  361. 

E.  L. 
W.  A. 
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1886  THE  QUEEN  v.  THE  JUSTICES  OP  THE  CENTRAL  CRIMINAL 

•ruiw9:  COURT. 


Aug,  12. 


Criminal  Law-^Property  obtained  hy  False  Pretences— Pledge  of,  to  InnocetU 
Party — Sale  of  hy  him — Conviction  of  Fraudulent  Pledgor-^  Power  to  order 
Restitution  of  Proceeds  of  Sale— -2^  <fc  25  Vict.  c.  96,  «.  1, 100. 

Under  24  &  25  Vict.  c.  96,  b.  100— which  enacts  that  if  any  person  guilty, 
inter  alia,  of  obtaining  any  property  by  false  pretences  is  convicted  thereof,  in 
such  case  the  property  shall  be  restored  to  the  owner  or  his  representatiTe,  and 
in  every  such  case  the  Court  before  whom  any  such  person  shall  be  tried,  shall 
have  power  to  order  the  restitution  thereof  in  a  summary  manner — ^the  Court 
has  jurisdiction  to  entertain  an  application  for  the  restitution  of  the  proceeds  of 
the  property  as  well  as  of  the  property  itself. 

Such  an  application  ought  only  to  be  granted  if  the  proceeds  are  in  the 
hands  of  the  convict  or  of  an  agent  who  holds  them  for  him. 

BuLE  caUing  on  the  prosecutor  in  a  case  of  ^^  The  Queen  against 
Faisard  "  to  shew  cause  why  a  writ  of  certiorari  should  not  issue 
to  remove  into  the  Queen's  Bench  Division  an  order  made  at  the 
Central  Criminal  Court  ordering  Corrie,  Hanson  &  Co.  to  pay  to 
the  prosecutor  £108,  the  proceeds  of  the  sale  of  certain  flax,  in 
order  that  it  might  be  quashed  as  having  been  made  without 
jurisdiction. 

It  appeared  that  Foisard  having  obtained  some  flax  by  false 
pretences  from  one  De  Greve  took  it  to  Hull,  where  he  commis- 
sioned Corrie,  Hanson  &  Co.  to  sell  it  on  commission.  They 
advanced  721.  on  it  to  him,  and  afterwards  sold  it  for  115t 
Foisard  was  convicted  at  the  Central  Criminal  Court  on  the 
prosecution  of  De  Greve  for  obtaining  the  flax  by  false  pretences, 
and  an  order  was  there  made  directing  Corrie,  Hanson  &  Co.  to 
deliver  to  De  Greve  108Z.,  being  the  proceeds,  less  expenses,  of 
the  sale  of  the  flax. 

Abrahams,  shewed  cause.  The  applicant  suggests  that  the 
order  for  restitution  made  at  the  Central  Criminal  Court  is  bad 
on  two  grounds,  first,  because  the  property  the  proceeds  of  which 
have  been  ordered  to  be  restored  is  not  the  property  of  the  pro- 
secutor; and,  secondly,  because  it  is  said  that  a  Court  can,  under 
24  &  25  Vict.  c.  96,  s.  100,  only  order  the  restitution  of  the  goods 
themselves  and  not  of  the  proceeds  of  the  sale  of  those  goods. 
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As  to  the  first  point,  the  judge  had  jurisdiction  to  make  the        1886 
order,  and  this  Court  will  not  inquire  into  the  facts  to  see   ThbQueen~ 
whether  he  has  exercised  his  jurisdiction  in  the  right  way.    If  it  j^jotices  op 
would,  then  Beg.  v.  Standiffe  (1)  decides  that  the  fact  that  goods     Central 
have  been  parted  with  to  a  pawnee  will  not  prevent  the  original      Court. 
owner  from  obtaining  an  order  for  their  restitution,  and  Mayce  y. 
Nemnffton  (2),  which  was  a  decision  in  a  case  of  a  bona  fide  sale, 
does  not  apply  to  the  case  of  a  pledge :  Higgons  y.  Burton.  (3) 

Secondly,  the  proceeds  of  goods  are  within  the  statute  equally 
with  the  goods  themselyes. 

[He  was  stopped.] 

E.  Wilberforcey  in  support  of  the  rule.  The  order  made  at  the 
Central  Criminal  Court  is  bad  on  the  face  of  it,  for  it  does  not 
shew  that  at  the  time  of  the  conyiction  there  were  any  proceeds 
in  the  hands  of  the  person  against  whom  the  order  was  made. 
The  judge  has,  under  24  &  25  Vict.  c.  96,  s.  100,  only  power  to 
make  an  order  if,  when  the  order  is  made,  the  property  is  in  the 
hands  of  the  person  against  whom  it  is  made,  he  has  to  inquire 
whether  certain  facts  exist,  and  unless  those  facts  exist,  there  is 
no  jurisdiction  to  make  an  order,  he  cannot  giye  himself  juris- 
diction by  erroneously  finding  certain  facts.  Eyen  if  there  was 
jurisdiction  to  make  an  order  against  the  property,  still  the  pro- 
ceeds of  the  property  cannot  be  the  subject  of  such  an  order,  for 
the  part  of  the  judgment  in  Lindsay  y.  Gundy  (4)  which  lays  this 
down  was  not  reyersed  on  appeal,  and  Moyce  y.  Nemngton  (2)  is 
an  authority  to  the  same  effect  on  this  point. 

[Lord  Colebidqe,  C.J.,  referred  to  Harris'  Case  (5)  and  Han- 
herrie's  Case,  cited  in  Holiday  y.  Hicks  (6).] 

Abrahams,  in  reply.  The  dicta  in  Lindsay  v.  Cwndy  (4)  no 
doubt  support  the  argument  of  the  applicant ;  but  there  was  in 
that  case  a  sub-sale,  which  is  not  the  case  here.  The  proceeds  of 
goods  are  for  this  purpose  the  same  as  the  goods  themselyes,  as 
in  New  Zealand  and  Australian  Land  Company  y.  Watsmi  (7), 
where  the  goods  and  the  produce  of  the  goods  were  held  to  be 

(1)  11  Cox,  Crim.  C.  318.  (4)  1  Q.  B.  D.  848. 

(2)  4  Q.  B.  D.  32.  (5)  Noy,  128. 

(3)  26  L.  J.  (Ex.)  342.  (6)  Cro.  Eliz.  661. 

(7)  7  Q.  B.  D.  374. 
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1886        the  same  when  the  question  was  one  of  following  goods  in  the 

Thb  Qussy  hands  of  an  agent,  and  this  view  of  the  law  was  affirmed  in 

JuancM  OP  -^^^^^^  V-  Letvis.  (1)    The  interpretation  clause  in  24  &  25 

OraTRAL     Vict.  c.  96,  s.  1,  is  very  wide  in  its  terms,  and  enacts  that  the 

Court,      term  "  property  "  shall  include  not  only  the  property  itself  but 

also  ^'any  property  into  or  for  which  the  same  may  have  been 

converted." 

CW.  ad/v.  vult 

Aug.  12.  The  judgment  of  the  Court  (Lord  Coleridge,  C.J., 
and  Caye,  J.)  was  read  by 

Lord  Colebidge,  C. J.  Li  this  case  Mr.  Wilberforce  obtained 
a  rule  calling  on  the  justices  of  the  Central  Criminal  Court  to 
shew  cause  why  an  order  of  theirs  made  on  the  8th  of  March  last 
should  not  be  brought  up  and  quashed  for  want  of  jurisdiction. 

The  order  in  question  recited  that  on  the  8th  of  Febmaij, 
1886,  one  Allen  Foisard,  otherwise  Jules  Maloche,  was  conyicted 
of  unlawfully  obtaining  on  the  16th  of  December,  1885,  by  feJse 
pretences,  from  one  Francois  de  Greve  eighteen  bales  of  flax, 
and  that  it  had  been  made  to  appear  to  the  Court  that  the  said 
bales  were  on  the  1st  of  January,  1886,  in  the  possession  of 
Corrie,  Hanson  &  Co.,  flax  merchants,  Hull,  who  in  the  said 
month  of  January  sold  the  same  for  1087.,  and  ordered  Conie, 
Hanson  &  Co.  to  restore  and  deliver  to  Grere  the  said  smn  of 
108Z. 

This  order  was  made  under  the  24  &  25  Vict.  c.  96,  s.  100, 
which  enacts  that  ^  if  any  person  guilty  of  any  such  felony  or 
misdemeanour  as  is  mentioned  in  this  Act  in  stealing,  taking, 
obtaining,  extorting,  embezzling,  conyerting,  or  disposing  of,  or 
in  knowingly  receiying  any  chattel,  money,  valuable  security,  or 
other  property  whatsoever,  shall  be  indicted  for  such  offence  by 
or  on  the  behalf  of  the  owner  of  the  property,  or  his  executor  or 
administrator,  and  convicted  thereof,  in  such  case  the  property 
shall  be  restored  to  the  owner  or  his  representative ;  and  in  every 
case  in  this  section  aforesaid  the  Court  before  whom  any  person 
shall  be  tried  for  any  such  felony  or  misdemeanour  shall  bare 
power  to  award  from  time  to  time  writs  of  restitution  for  the 

(1)  10  App.  Cas.  617. 
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said  property,  or  to  order  the  restitution  thereof  in  a  summary       1886 
manner."    By  s.  1  of  the  same  Act  it  is  enacted  that  "  the  term  Ths  Queen 
property  shall  include  every  description  of  real  and  personal   jugn^usoF 
property,  money,  debts,  and  legacies,  and  all  deeds  and  instru-     q^^^ 
ments  relating  to  or  eyidencing  the  title  or  right  to  any  property,      Coubt. 
or  giving  a  right  to  recover  or  receive  any  money  or  goods,  and  Lord  coieridgc, 
shall  also  include  not  only  such  property  as  shall  have  been 
originally  in  the  possession  or  under  the  control  of  any  party ; 
but  also  any  property  into  or  for  which  the  same  may  have  been 
converted  or  exchanged,  and  anything  acquired  by  such  con- 
version or  exchange,  whether  immediately  or  otherwise." 

The  first  point  taken  was  that  this  definition  did  not  apply  to 
the  word  "  property  "  in  s.  100,  and  consequently  that  the  justices 
had  no  jurisdiction  to  order  restitution  of  the  proceeds  of  the 
fiax.  In  support  of  this  contention  the  case  of  Lindsay  v. 
Cundy  (1)  was  cited.  That  case,  however,  decided  nothing  as  to 
the  jurisdiction  of  the  Central  Criminal  Court.  What  it  did 
decide  was  that  where  goods  have  been  obtained  by  false  pre- 
tences, and  sold  to  an  innocent  purchaser  who  has  resold  them 
before  the  conviction  of  the  criminal,  the  interpretation  clause 
does  not  so  apply  to  s.  100  as  to  give  the  prosecutor  a  title  to 
the  produce  of  the  goods  in  the  hands  of  an  innocent  person  who 
has  bought  and  resold  the  goods  before  the  conviction. 

There  are  several  cases,  such  as  that  of  Harris  (2)  and 
Hanherrie's  Case^  cited  in  Holiday  v.  Hicks  (3),  and  Bex  v* 
Powell  (4),  which  shew  that  under  both  the  21  Hen.  8,  c.  11,. 
and  7  &  8  Geo.  4,  c.  29,  s.  57,  which  are  similar  in  terms  to  the 
24  &  25  Vict.  c.  96,  s.  100,  the  Courts  before  which  prisoners 
have  been  convicted  of  larceny  have  been  in  the  habit  of  order- 
ing restitution  either  of  the  goods  stolen  or  of  their  produce,, 
according  to  circumstances. 

The  second  objection  was  that  the  order  was  wrong  in  point  of 
law,  but  that  is  an  objection  which  can  only  be  taken  by  way  of 
appeal,  and  not  upon  application  for  a  certiorari,  on  the  ground 
of  excess  of  jurisdiction. 

An  application  for  the  restitution  of  property  stolen  or  ob- 

(1)  1  Q.  B.  D.  348.  (3)  Oro.  Eliz.  661. 

(2)  Noy,  128.  (4)  7  C.  &  P.  640. 
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1886        tained  by  false  pretences  is  rightly  made  to  the  Court  before 

Ths  Queen  which  the  felon  or  misdemeanant  is  conyicted ;  and,  if  the  goods 

JuroiOTs  OP   ^*^®  ^®^  ^^^^f  ^^  application  may  be  made  for  the  restitution  of 

Central     ^he  proceeds,  which,  if  they  are  in  the  hands  of  the  criminal  or 

Court,      of  an  agent  who  holds  them  for  him,  should  be  granted.    If  the 

LoKTaiTridge,  person  holding  the  proceeds  does  not  hold  them  for  the  criminal, 

the  application  should  not  be  granted;  but  the  fact  that  the 

Court  may  have  come  to  a  wrong  decision  does  not  establish  an 

.  excess  of  jurisdiction.    It  is  a  very  common  mistake  to  suppose 

that  it  does ;  but,  where  a  Court  has  jurisdiction  to  entertain  an 

application,  it  does  not  lose  its  jurisdiction  by  coming  to  a  wrong 

conclusion,  whether  it  is  wrong  in  point  of  law  or  of  fact. 

Before  parting  with  the  case  it  may  be  as  well  to  observe  that, 
although  the  conviction  took  place  on  the  8th  of  February,  the 
order  in  question  was  not  made  till  the  8th  of  March.  No  objec- 
tion was  taken  to  the  order  on  this  ground ;  and  it  is  possible 
that  the  application  may  have  been  made  on  the  8th  of  February, 
and  postponed  to  the  8th  of  March  on  the  application  of  Messrs. 
Corrie,  Hanson  &  Co.  We  only  desire  to  guard  against  this  case 
being  cited  as  an  authority  for  any  other  position  than  this,  that 
the  Court  before  which  a  conviction  takes  place  within  the  terms 
of  24  &  25  Vict.  c.  96,  s.  100,  has  jurisdiction  to  entertain  an 
application  for  the  restitution  of  the  proceeds  of  the  goods,  as 
well  as  of  the  goods  themselves.  Neither  must  it  be  supposed 
that  we  hold  the  order  which  was  made  in  this  case  to  have  been 
rightly  made  in  point  of  law. 

The  rule  must  be  discharged  with  costs. 

Bule  discharged. 

Solicitor  for  applicant :  Oldman. 

Solicitors  for  De  Greve :  Michael  Alrahams,  Son,  &  Co. 

R.  B.  B. 
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nN  THE  COURT  OF  APPEAL.]  1886 

MILLAR  V.  TOULMIN.  ^"^^  '^*  ^' 

Practice — Appeal — Application  for  New  Trial — Power  of  Court  of  Appeal  to 
give  Judgment — Ryles  of  Supreme  Courts  1883,  Order  Lun,,  r.  4. 

On  an  appeal  from  the  order  of  a  Divisional  Court,  upon  an  application  for  a 
new  trial,  the  Court  of  Appeal  has  power,  under  Order  LVIII.,  r.  4,  if  all  the 
facts  are  before  the  Court,  to  give  judgment  for  the  party  in  whose  flEivour  the 
verdict  ought  to  have  been  given,  instead  of  directing  a  new  triaL 

Action  by  a  commission  agent  to  recover  commission  for 
haying  found  a  purchaser  for  property  sold  by  the  defendant. 

At  the  trial  before  Lord  Coleridge,  C.J.,  the  jury  found  a 
verdict  for  the  defendant. 

A  new  trial  was  ordered  by  Manisty  and  Hawkins,  JJ.,  on  the 
grounds  of  misdirection,  and  that  the  verdict  was  against  the 
weight  of  evidence. 

The  defendant  appealed. 

Cockf  Q.C,  and  BeddaU,  for  the  defendant.  There  was  no  mis- 
direction. The  verdict  was  not  against  the  weight  of  evidence, 
and  ought  to  be  upheld. 

[LoBD  EsHEB,  M.B.  If  we  think  otherwise,  and  if  all  the  facts 
are  before  us,  have  we  not  power  under  Order  LVIII.,  r.  4,  to 
enter  judgment  for  the  plaintiff  ?  ] 

No  such  p6wer  is  given  by  the  rule.  It  never  was  contem- 
plated that  the  functions  of  the  jury  should  be  superseded  in  this 
way.  The  effect  would  be  practically  to  abolish  trial  by  jury. 
The  most  the  Court  can  do  is  to  order  a  new  trial. 

Murphy,  Q.C.,  and  Cagneyy  for  the  plaintiff.  The  verdict  ought 
to  have  been  the  other  way,  and  this  Court  has  power  now  to 
enter  judgment  for  the  plaintiff.  The  inferences  of  fact  which  a 
Divisional  Court  can  draw  by  virtue  of  Order  XL.,  r.  10,  must  be 
**  not  inconsistent  with  the  finding  of  the  jury,"  but  these  words 
do  not  occur  in  Order  LVIII.,  r.  4.  The  omission  is  significant, 
and  shews  that  it  was  intended  to  give  power  to  the  Court  of 
Appeal  to  draw  any  inferences  of  fact,  whether  consistent  or  in- 
consistent with  the  verdict. 

2  U  2  2 
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1886  Hamilton  v.  Johnson  (1)  and  Williams  y,  Mercier  (2)  were  cited. 

MiLLAB 

«•  Lord  Eshsb,  M.B.    I  am  satisfied  that  the  verdict  is  against 

TOULMIX. 

the  weight  of  evidence,  and  that  the  jury  ought  to  have  found 
for  the  plaintiff.  It  is  clear  therefore  that  the  verdict  must  be 
set  aside. 

But  then  arises  the  question  whether,  if  we  are  of  opinion  that 
we  have  all  the  facts  before  us,  we  are  bound  to  send  the  case 
down  for  a  new  trial,  or  whether  it  is  not  our  duty  to  spare  the 
parties  the  expense  of  a  new  trial  and  enter  judgment  for  the 
plaintiff.  The  answer  to  that  question  depends  on  the  construc- 
tion of  the  Bules  of  1883.  One  of  the  objects  of  the  Judicature 
Acts  is  to  prevent  multiplicity  of  trials,  and  there  are  two  rules 
directed  to  that  object.  The  first  of  these  is  Order  XL.,  r.  10, 
which  applies  to  Divisional  Courts,  and  empowers  the  Court  to 
*^  draw  all  inferences  of  fact,  not  inconsistent  with  the  findings  of 
the  jury,"  and,  if  all  necessary  materials  are  before  the  Court,  to 
enter  judgment.  The  words  giving  power  to  draw  inferences  of 
fact  are  new,  and  were  not  in  the  former  rule. 

The  other  rule  is  Order  LYIII.,  r.  4,  which  is  a  separate  and 
distinct  rule,  applying  only  to  the  Court  of  Appeal.  It  gives 
powers  of  amendment  and  of  receiving  additional  evidence,  and 
then  provides  that  '^  the  Court  of  Appeal  shall  have  power  to  draw 
inferences  of  fact,  and  to  give  any  judgment  and  make  any  order 
which  ought  to  have  been  made,  and  to  make  such  further  or 
other  order  as  the  case  may  require."  I  think  these  words  give 
power  to  give  the  judgment  which  ought  to  follow  from  the 
evidence  produced  at  the  trial.  They  differ  from  the  words  of 
Order  XL.,  r.  10,  in  not  limiting  the  inferences  of  fact  which  may 
be  drawn  to  inferences  not  inconsistent  with  the  findings  of  the 
jury.  Under  this  rule  very  large  powers  are  given  to  the  Court 
of  Appeal,  including,  in  my  opinion,  the  power,  if  all  the  necessary 
materials  are  before  the  Court,  of  giving  that  judgment  which  in 
the  opinion  of  the  Court  ought  to  be  the  judgment  between  the 
parties,  even  though  such  judgment  be  inconsistent  with  the 
findings  of  the  jury. 

(1)  5  Q.  B.  D.  263. 
(2)  9  Q.  B.  D.  337 ;  affirmed  in  the  House  of  Lords,  10  App.  Gas.  1. 
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In  the  present  case  I  am  of  opinion  that  we  have  all  the  facts       1886 
before  us,  and  that  no  further  evidence  could  be  given  which  ^millab 
could  alter  the  result,  and  therefore  instead  of  directing  a  new    xouumr 
trial  we  ought  to  enter  judgment  for  the  plaintiff. 

If  there  is  any  question  as  to  amount,  it  can  be  settled  by  the 
master. 

BowEN,  L.J.  I  am  of  the  same  opinion.  I  think  that  the 
verdict  was  against  the  weight  of  evidence,  and  must  be  set  aside, 
and  I  think  we  have  all  the  facts  before  us.  I  agree  with  the 
Master  of  the  Rolls  that  under  Order  LVIII.,  r.  4,  the  Court  of 
Appeal  has  power  to  relieve  against  all  miscarriages  of  justice, 
and  can  direct  judgment  to  be  entered,  if  satisfied  that  no  jury 
could  properly  come  to  a  different  conclusion. 

Fry,  L.J.  I  also  think  the  verdict  was  against  the  weight  of 
evidence. 

The  question  then  arises,  what  is  our  duty  ?  Have  we  power, 
not  only  to  set  aside  the  verdict,  but  to  enter  judgment  the  other 
way  ?  The  difference  between  Order  XL.,  r.  10,  and  Order  LVIII., 
r.  4,  is  very  great,  and  the  latter  rule,  which  applies  to  the  Court 
of  Appeal,  gives  larger  powers  than  the  former.  The  reason 
appears  to  be  that  the  Court  of  Appeal  has  power  to  hear  fresh 
e>'idence,  and  therefore  they  ought  not  to  be  bound  by  the 
finding  of  the  jury  in  drawing  inferences  of  fact. 

JuigmeifUfor  the  plaintif. 

Solicitor  for  the  plaintiff:  E.  W.  Beal. 

Solicitors  for  the  defendant :  G.  &  8.  Harrison  &  Co.    - 

P.B.H. 


606  QUEEN'S  BENCH  DIVISION.  VOL.  XVII. 


1886  AHRBECKER  &  SON  v.  FROST. 

•^^*  ^'  Practice — Costa — Claim  on  Contract  and  Counter^aim — Costs  of  Issues  whre 
ike  Plaintiff  recovers  less  than  20Z.  and  the  Defendant  recovers  a  hrger 
Amount— County  Courts  Act,  1867  (30  <fc  31  Vict.  c.  142),  «.  5. 

In  an  action  of  contract  the  defendant  counter-claimed.  By  the  award  of  a 
special  referee  it  was  found  that  the  plaintiffs  were  entitled  on  their  claim  to 
13/.  128.  6d.,  and  that  the  defendant  was  entitled  on  the  counter-claim  to 
637.  8«.  ed,  :— 

Eeld,  that  by  reason  of  the  provisions  of  the  5th  section  of  the  County  Courts 
Act,  1867,  the  plaintiffs  were  not  entitled  to  the  costs  of  the  issues  found  for 
them  on  the  claim. 

Lund  V.  Campbell  (14  Q.  B.  D.  821)  distinguished. 

Application  to  set  aside  the  judgment  signed  by  the  defend- 
ant in  the  action  as  irregular  on  the  ground  that  the  same  was 
not  signed  in  accordance  with  the  award  and  findings  of  a  special 
referee  to  whom  the  issues  had  been  referred.  The  facts  were  as 
follows : — 

The  plaintiffs'  claim  in  the  action  was  for  561.  Is.  4d.  for  the 
balance  of  the  contract  price  of  a  steam-engine  (after  giving  credit 
for  payments  on  account),  and  for  the  price  of  certain  extras,  being 
work  done  and  materials  provided  in  connection  with  the  con- 
tract for  the  supply  of  the  engine.  The  statement  of  defence  in 
effect  denied  that  the  defendant  was  indebted  to  the  plaintifis  in 
any  of  the  sums  claimed,  and  counter-claimed  damages  for  breach 
of  the  contract  to  supply  the  steam-engine,  on  the  ground  that 
the  engine  supplied  was  not  according  to  the  contract. 

The  issues  in  the  action  were  ordered  by  a  judge  at  chambers 
to  be  referred  to  a  special  referee,  and  by  the  order  of  reference  it 
was  provided  that  the  costs  of  the  cause,  reference  and  award 
should  follow  the  event,  and  that  the  successful  party  might  sign 
judgment  in  accordance  with  the  award.  The  referee  awarded 
that  the  sum  of  131.  12s.  6d.  only  was  due  to  the  plaintiffs  upon 
their  claim,  and  that  the  sum  of  631. 63. 8d.  was  due  to  the  defend- 
ant as  damages  upon  the  counter-claim.  The  defendant  thereupon 
signed  judgment  for  491.  14a.  2d.,  being  the  balance  after  deduct- 
ing the  13Z.  12s.  6d.,  and  for  the  costs  of  the  cause,  reference  and 
award  to  be  taxed. 
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Ohanndli  Q.C.  iJiABose  InneSy  for  the  plaintiffs,  moved  to  set  1886 
aside  the  judgment.  The  judgment  was  not  signed  in  accordance  Ahbbbckbr" 
with  the  effect  of  the  award,  for  it  gives  all  the  costs  to  the  defend-  ^wsr 
ant,  whereas,  according  to  the  decision  in  I/wnd  v.  Campbell  (1), 
the  plaintiffs  are  entitled  to  the  costs  of  the  issues  found  in 
their  favour  on  the  claim.  It  will  be  urged  that  s.  5  of  the 
County  Courts  Act,  1867  (30  &  31  Vict.  c.  142),  deprives  them 
of  these  costs,  but  that  section  is  not  applicable  to  the  costs  of 
issues  found  in  favour  of  an  unsuccessful  plaintiff  where  the 
defendant  succeeds  in  the  action,  and  recovers  a  balance  upon  a 
counter-claim.  It  applies  to  deprive  the  plaintiff  of  costs  where 
the  plaintiff  succeeds  in  the  action,  but  does  not  recover  more 
than  201.  The  effect  of  Land  v.  Campbell  (1)  is  that,  where  there 
is  a  counter-claim,  the  whole  must  be  treated  for  the  purpose  of 
costs  as  if  it  was  one  action,  and  the  general  costs  of  the  action 
go  to  the  party  who  on  the  balance  is  successful,  but  the  unsuc- 
cessful party  is  entitled  to  the  costs  of  the  issues  on  which  he 
has  succeeded.  Therefore,  if  the  defendant  succeeds  and  re- 
covers a  balance,  the  counter-claim  is  treated  as  the  action,  and 
he  gets  the  general  costs  of  the  action,  but  subject  to  the  plain- 
tiff's right  to  deduct  the  costs  of  the  issues  on  which  the  finding 
was  for  him. 

Stdton,  for  the  defendant,  shewed  cause.  It  is  not  disputed 
that,  if  this  had  merely  been  the  case  of  a  claim  and  there  had 
been  no  counterclaim,  the  plaintiffs  having  succeeded  in  recover- 
ing only  13Z.  12s.  6d.,  could  not  have  recovered  any  costs  of  these 
issues.  Bow  can  they  be  in  a  better  position  because,  there  being 
a  counter-claim,  a  larger  sum  has  been  recovered  against  them, 
and  therefore  they  fail  in  the  action  altogether  ? 

It  is  a  fallacy  to  say  that,  where  the  defendant  recovers  a 
balance,  the. case  is  to  be  treated  as  if  the  counter-claim  were  the 
original  action  and  the  defendant  the  successful  plaintiff  iu  such 
action,  and  the  unsuccessful  plaintiff  is  to  have  the  costs  of  issues 
found  for  him  as  if  he  were  defendant  in  such  action,  because  the 
plaintiff  is  in  fact  the  attacking  party,  and  having  proceeded  in 
the  superior  Court,  and  recovered  an  amount  less  than  201.  is 
within  the  County  Courts  Act,  1867. 

(1)  14  Q.  B.  D.  821. 


V. 

FsOflT. 
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1886  [He  cited  Chatfield  v.  Sedgwick  (1),  and  Baines  v.  Bromley.  (2)] 

ChanmUy  Q.C.,  in  reply. 

Loud  Colebidqe^  C.J.  I  am  of  opinion  that  this  application 
must  be  refused.  As  I  understand  the  authorities  down  to  the 
decision  in  Lund  v.  Gampbell  (3),  the  result  of  them  certainly  was 
to  the- effect  that  the  right  of  the  plaintiff  to  any  costs  in  respect 
of  his  claim  in  such  a  case  as  this  was  subject  to  the  proyisions 
of  the  County  Courts  Act,  1867,  which  provides  that  the  plaintift 
who  in  an  action  of  contract  does  not  recover  a  sum  exceeding 
20Z.  shall  have  no  costs.  In  this  case  the  plaintiffs  haying 
brought  their  action,  and  the  defendant  haying  counter-claimed, 
the  action  was  referred  to  a  referee,  who  has  found  for  the  plain- 
tiffs on  the  issue  raised  on  the  claim  that  they  were  entitled  to 
the  sum  of  13Z.  12a.  6e!.,  but  the  defendant  has  been  substantially 
the  victor  in  the  action,  the  award  being  in  his  favour  on  the 
counter-claim  for  the  sum  of  63Z.  68.  Sd.  The  question  is  whether 
the  defendant  being  thus  entitled  to  the  general  costs  of  the 
action,  but  the  finding  being  in  favour  of  the  plaintiffs  on  the 
issues  on  the  claim  to  the  extent  of  13Z.  128.  6d.,  the  judgment 
should  give  the  costs  of  those  issues  to  the  plaintiffs.  But  for 
the  fact  that  the  sum  found  in  favour  of  the  plaintiffs  does  not 
exceed  201.,  it  is  clear  that,  according  to  the  decision  in  Lund  v. 
Campbell  (3),  the  plaintiffs  would  be  entitled  to  the  costs  of  the 
issues  on  which  they  have  succeeded.  The  question  is,  whether 
in  this  case  the  provision  of  the  County  Courts  Act,  1867, 
applies  and  takes  the  case  out  of  that  decision,  and  whether  an 
amount  not  exceeding  20Z.  having  been  recovered  by  the  plaintiff 
upon  his  claim  he  is  not  entitled  to  the  costs  of  the  issues  with 
regard  to  such  amount.  It  does  not  seem  to  me  that  Lund  y. 
Campbell  (3)  in  any  way  interferes  with  the  pre-existing  autho- 
rities on  that  point.  This  point  did  not  arise,  and  was  not  con- 
sidered in  that  case.  Apart  from  the  authorities,  if  this  case  had 
to  be  considered  now  for  the  first  time,  I  should  say  that  the 
rational  conclusion  would  be  that  a  plaintiff,  who  would  not  be 
entitled  to  the  costs  of  the  action  if  the  claim  had  stood  alone 

(1)  4  C.  P.  D.  459.  (2)  6  Q.  B.  D.  691. 

(3)  14  Q.  B.  D.  821. 
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and  there  had  been  no  counter-claim  and  he  had  succeeded  to       1886 


the  extent  of  13Z.  12a.  6^.  only,  cannot  be  entitled  to  costs  merely 
because,  the  defendant  having  counter-claimed  against  him  and      pj^ 
succeeded  in  recoyering  a  larger  sum,  he  has  failed  so  far  as  the 
general  result  of  the  action  is  concerned.    For  these  reasons  I 
think  that  the  application  fails. 

Denhan,  J.    I  am  of  the  same  opinion. 

Application  refused. 
Solicitor  for  plaintiffs :  O,  W.  Barnard. 


Solicitors  for  defendant :  Jackson  it  Prince. 


E.  L. 


[IN  THE  COURT  OF  APPEAL.]  May  2«,  27- 


THE  WESTERN  SUBURBAN  AND  NOTTING  HILL  PERMANENT 
BENEFIT  BUILDING  SOCIETY  v,  MARTIN. 

BuUding  Societt^ — Rulu — Dispute — Arbitration — Mortgagor  and  Mortgagee— 
Building  Societies  Act,  1884  (47  &  48  Vict.  c.  41),  s.  2. 

By  B.  2  of  the  Building  Societies  Act,  1884,  unless  otherwise  expressly  pro- 
vided, the  word  **  disputes  "  in  the  Building  Societies  Acts,  or  in  the  rules  of  any 
society  thereunder,  shall  be  deemed  to  refer  only  to  disputes  between  the  society 
and  a  member  in  his  capacity  of  member  of  the  society,  and  shall  not  apply  to 
any  dispute  between  any  such  society  and  any  member  thereof  as  to  the  con- 
struction or  effect  of  any  mortgage  deed,  and  shall  not  prevent  any  society,  or 
any  member  thereof,  from  obtaining  in  the  ordinary  course  of  law  any  remedy 
in  respect  of  any  such  mortgage,  to  which  he  or  the  society  would  otherwise  be 
by  law  entitled. 

The  rules  of  a  building  society  provided  that  any  dispute  arising  between  the 
society  and  any  member  thereof  should  be  referred  to  arbitration : — 

ffeldy  in  an  action  by  the  society  to  recover  money  due  from  a  member  xmder 
a  covenant  in  a  mortgage  deed,  that  the  words  "any  such  mortgage"  in  the 
latter  part  of  the  section  referred  to  any  mortgage  between  the  society  and 
one  of  its  members,  and  not  only  to  mortgages  as  to  the  construction  or 
effect  of  which  there  was  a  dispute,  and,  therefore,  whether  the  dispute  was  one 
between  the  society  and  a  member  in  his  capacity  of  member  of  the  society,  or 
not,  and  whether  it  was  a  dispute  as  to  the  construction  or  effect  of  the  mort- 
gage deed  or  not,  the  rule  did  not  apply,  and  the  plaintiffs  were  entitled  to 
proceed  with  their  action. 

Judgment  of  Grove  and  Stephen,  JJ.,  reversed. 

Appeal  by  the  plaintifis  from  the  judgment  of  Grove  and 
Stephen,  JJ.  (reported  ante,  p.  66),  affirming  an  order  made 
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by  A.  L.  Smith,  J.,  at  ohambersy  by  which  he  affirmed  the  order 
of  a  master  staying  proceedings  in  an  action,  and  referring  the 
matters  in  dispute  therein  to  arbitration. 

The  plaintiffs  were  a  benefit  building  society  duly  registered 


Building 

SOCIKTY 
V, 

Mabtin. 


WXSTERN 

SUBUBBAN 

AMD 

NomNoHiLL 

PXBHANBNT 

Benisfit  under  the  Building  Societies  Act  1874  (37  &  38  Vict.  c.  42), 
and  the  defendant  was  a  member  of  the  society. 

The  action  was  brought  to  recover  £34  12s.  the  amount  of 
three  instalments  alleged  to  be  due  from  the  defendant  to  the 
plaintiffs  under  his  covenant  contained  in  a  mortgage  deed  dated 
the  15th  of  February,  1881. 

The  plaintiffs  were  mortgagees  and  the  defendant  mortgagor 
under  the  mortgage  deed,  which  was  duly  made  in  accordance 
with  the  rules  of  the  society. 

It  was  admitted  that  the  only  dispute  between  the  parties  to 
the  action  was  whether  or  not  the  plaintiffs  had  given  credit  to 
the  defendant  for  certain  payments  which  he  alleged  he  had 
made  in  respect  of  the  principal  moneys  secured  by  the  mortgage 
deed. 

The  order  staying  proceedings  in  the  action  and  referring  the 
matters  in  dispute  to  arbitration  was  made  under  one  of  the 
rules  of  the  society,  which  provided  that  in  case  of  any  dispute 
arising  between  the  society  and  any  member  thereof,  or  the  legal 
representative  of  any  member,  it  should  be  settled  by  reference 
to  the  registrar,  or  by  arbitration,  as  might  be  agreed  upon,  but 
if  the  disputants  could  not  agree  among  themselves,  then  by 
arbitration. 

The  words  of  s.  2  of  the  Building  Societies  Act  1884  (47  &  48 
Vict.  c.  41),  on  which  the  decision  turned,  are  set  out  in  the 
head-note. 


Muir  Mackenzie,  for  the  plaintiffs.  The  case  turns  entirely  on 
the  construction  of  the  Building  Societies  Act  1884  (47  &  48 
Vict.  c.  41),  s.  2,  for  it  must  be  conceded  that  if  that  Act  had  not 
been  passed  the  action  must  have  been  referred,  according  to 
the  view  adopted  by  the  majority  of  the  House  of  Lords  in 
Municipal  Permanent  Investment  Building  Society  v.  Kent  (1)  ap- 
proving the  decision  in  Each  v.  London  Provident  Building 

(1)  9  App.  Cas.  260. 
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Society.  (1)    The  Act  of  1884,  howeyer,  was  manifestly  passed  for 

the  purpose  of  altering  the  law  by  bringing  it  into  accordance    Western  ~ 

with  the  view  taken  by  Lord  Selbome,  who  dififered  from  the      '^^^^ 

other  members  of  the  House  of  Lords  in  the  first-mentioned  case.  ^J5;™»gHiu. 

Pebmanent 
The  rule  that  disputes  shall  be  referred  has  no  application  to  the 

present  case,  for  this  is  not  a  dispute  "  between  the  society  and  a 

member  in  his  capacity  of  a  member  of  the  society,"  within  the 

meaning  of  the  statute :   Morrison  y.  Olover.  (2)    It  b  a  dispute 

as  to  the  construction  or  effect  of  the  mortgage  deed. 

The  case  comes  within  the  words  *^  shall  not  prevent  any 
society  •  .  •  .  from  obtaining  in  the  ordinary  course  of  law  any 
remedy  in  respect  of  any  such  mortgage  ....  to  which  .... 
the  society  would  otherwise  be  by  law  entitled."  The  plaintiffs 
therefore,  are  entitled  to  proceed  with  their  action. 

Philbrieky  Q.C.,  and  H.  Tindal  Atkinson,  for  the  defendant. 
This  is  a  dispute  between  the  society  and  the  defendant  in  his 
capacity  of  a  member  of  the  society,  for  he  could  not  be  liable  on 
the  covenant  except  as  a  member.  It  is  not  a  dispute  '^  as  to  the 
construction  or  effect  of  any  mortgage  deed,"  for  the  sole  question 
in  dispute  is  whether  credit  has  or  has  not  been  given  for  certain 
payments.  The  last  words  relied  upon  for  the  appellants  have 
no  application,  for  ''any such  mortgage "  means  any  mortgage  as 
to  the  construction  or  effect  of  which  a  dispute  has  arisen. 

The  case  is  governed  by  the  rule,  and  the  dispute  must  be 
referred :  Beeves  v.  White.  (3) 

LoBD  Hebschell,  L.C.  This  case  turns,  by  the  agreement  of 
counsel  on  both  sides,  entirely  upon  the  construction  to  be  placed 
upon  the  2nd  section  of  the  Building  Societies  Act,  1884.  There 
can  be  no  doubt,  upon  the  authority  of  the  case  of  Municipal 
Permanent  Investment  Building  Society  v.  Kent  (4),  that  but  for 
the  provisions  of  that  section  this  action  must  have  been  stayed 
and  the  case  referred  to  arbitration.  The  question  is  whether 
the  alteration  made  in  the  law  by  that  section  applies  to  the 
present  case,  so  that  the  society  is  entitled  to  proceed  with  its 
remedy  at  law  without  being  restrained  and  compelled  to  go  to 
arbitration  under  the  rule.     The  section  is  not  easy  to  construe ; 

(1)  23  Ch.  D.  103.  (3)  17  Q.  B.  995;  21  L.  J.  (Q.B.)  169. 

(2)  4  Ex.  430.  (4)  9  App.  Cas.  260. 


Lord  Herschell 
L.C. 
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Webtsbn     it.    But  I  think  it  is  necessary  to  look  at  the  state  of  the  law 

SuBumAN    iijiuaediately  before  the  Act  was  passed,  to  assist  in  guiding  us  to 

itormaHiLL  i]^q  construction  of  the  section.     In  the  case  of  Mfmidpal  Per- 
Pebmanemt  ...  . 

Benefit     manent  Investment  Building  Society  y.  Kent  (1)  the  question  arose 

Society  whether  the  society  could  sue  a  member  at  law  for  the  purpose 
Martin.  ^^  enforcing  remedies  under  a  mortgage  deed  which  he  gaye  in 
respect  of  money  advanced  to  him  according  to  the  rules  of  the 
society  as  a  member,  or  whether  it  was  limited  to  the  remedy 
by  arbitration.  The  majority  of  the  House  of  Lords  held  that 
it  was  limited  to  the  remedy  by  arbitration,  that  under  the 
Building  Societies  Act  1874,  all  disputes  were  to  be  referred  to 
arbitration  as  to  which  it  was  so  provided  by  the  rules,  and  that 
the  rules  of  the  society  provided  that  disputes  between  the 
society  and  any  member  thereof,  or  the  legal  representative  of 
any  member,  should  be  settled  by  arbitration. 

The  majority  of  the  Law  Lords  held  that  the  rule  extended  not 
merely  to  liability  for  subscriptions,  fines,  or  otherwise,  under  the 
rules  of  the  society,  but  to  all  liability  of  a  member  to  the  society 
arising  out  of  transactions  between  the  society  and  its  members 
contemplated  by  the  rules,  and  therefore  applied  to  liability 
under  a  mortgage  given  to  secure  an  advance  which  had  been 
made  in  accordance  with  the  rules.  The  Lord  Chancellor,  Lord 
Selbome,  differed  from  the  other  learned  Lords,  and  thought  that 
a  rule,  even  in  those  terms,  did  not  extend  to  a  dispute  arising 
out  of  a  mortgage  deed.  He  pointed  out  the  difficulties  that 
might  arise  with  regard  to  remedies  such  as  foreclosure  or 
redemption,  which  he  thought  could  never  have  been  intended 
to  be  left  to  arbitration  in  the  manner  provided  by  the  Act,  and 
he  came  to  the  conclusion  that  if  he  had  to  construe  the  arbitra- 
tion clause  without  reference  to  statute  or  authority,  he  should 
think  it  related  "  to  disputes  under  the  rules  between  members 
(in  that  character)  or  their  representatives  in  respect  of  their 
rights  or  liabilities  as  such,  and  the  society,  and  not  to  questions 
arising  out  of  covenants  or  special  stipulations  in  deeds  executed 
between  members  and  the  society,  and  embodying  contracts  col- 
lateral and  additional  to  the  social  contract,  though  of  a  nature 

(1)  9  App.  Gas.  260. 
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contemplated  and  authorized  by  it ;  nor  to  any  questions  between  1886 

the  society  as  mortgagee  and  one  of  its  members  as  mortgagor  western" 

with  reference  to  the  legal  consequences  of,  or  rights  and  liabilities  ®^^®^ 

resulting  from,  the  relation  of  mortgagor  and  mortgagee."  (1)    I  ^ttinoHill 

may  observe  that  the  same  redundancy  which  it  is  said  would  be  Benefit 

found  in  s.  2  of  the  Act  of  1884,  according  to  the  appellants'  con-  soctety* 

struction,  is  also  to  be  found  in  the  language  which  I  have  just  m^^^^ 

quoted,  because  after  saying  that  he  should  have  thought  that  

...  f,  -  I^*^  Herechell, 

it  Old  not  relate  to  questions  ansmg  out  of  covenants  between        ^'^^ 
members  and  the  society,  and  embodying  contracts  collateral  and 
additional  to  the  social  contract,  the  mortgage  security  being 
one  of  such  contracts  or  deeds.  Lord  Selbome  says :  '^  nor  to  any 
questions  between  the  society  as  mortgagee,  and  one  of  its  members 
as  mortgagor,  with  reference  to  the  legal  consequences  of,  or 
rights  and  liabilities  resulting  from,  the  relation  of  mortgagor 
and  mortgagee."     In  that  state  of  the  law  the  Act  of  1884  was 
passed,  which  purports  obviously,  in  some  way  or  other,  to  limit 
the  meaning  of  the  word  '^  disputes  "  in  the  Building  Societies 
Acts,  and  in  the  rules  of  any  society  thereunder,  and  which  was  to 
extend  to  existing  rules  as  well  as  to  future  rules,  as  is  clearly  shewn 
by  the  proviso  at  the  end  of  the  section.    It  appears  to  me,  with 
great  deference  to  the  learned  judges  in  the  C!ourt  below,  that  they 
have  not  given  sufficient  weight  to  this  fact.    I  cannot  help  think- 
ing that  the  section  was  passed  for  the  purpose  of  giving  to  the 
rules  that  meaning  which  Lord  Selbome  said  that,  apart  from  the 
question  of  authority,  he  should  himself  put  upon  them.    I  do 
not  think  it  is  necessary  to  decide  this  in  the  present  case.    My 
judgment  will  rest  upon  the  construction  to  be  put  upon  another 
part  of  the  section,  and  I  only  desire  to  say  that  I  am  not  pre- 
pared at  present  to  accept  the  view  that  the  proper  construc- 
tion of  these  words  is  that  which  has  been  put  upon  them  by 
Stephen,  J.,  in  his  judgment.    The  section  continues  thus :  "and 
in  the  absence  of  such  express  provision  shaU  not  apply  to  any 
dispute  between  any  such  society  and  any  member  thereof,  or 
other  person  whatever,  as  to  the  construction  or  effect  of  any 
mortgage  deed  or  any  contract  contained  in  any  document  other 
than  the  mles  of  the  society." 

(1)  9  App.  Ga«.  at  pp.  267, 268. 
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1886  Now  these  words  undoubtedly  prevent  the  application  of  the 

Westebn     arbitration  clause  with  reference  to  a  particular  class  of  disputes, 

^^^^oro  ^    namely,  disputes  "  as  to  the  construction  or  effect  of  any  mort- 

NottikgHill  crQ^cte  deed  or  any  contract  contained  in  any  document  other 
Permanent    <=*  *^  •'  •' 

Benefit  than  the  rules  of  the  society."    It  may  have  been  thought  that 

Society  the  only  disputes  that  were  likely  to  arise  under  a  mortgage 

Mabtin  ^®®^  ^^  ^^^^  ^  contract  would  result  from  its  construction  and 

T  _.T~ .  „  efTect.    It  is  however  obvious  that  this  is  not  so,  because  in  the 

Lord  Herachell, 

^'^'  present  case  there  is  no  dispute  as  to  the  construction  or  effect  of 
the  mortgage  deed,  but  the  dispute  is  as  to  the  payment  which 
has  been  made  under  it ;  and  I  conceive  many  good  reasons  why 
it  should  be  thought  that  that  was  a  case  fit  to  be  left  to  arbitra- 
tion, and  perhaps  more  fit  to  be  left  to  arbitration  than  to  be 
left  to  the  decision  of  the  Court.  But  if  the  construction  con* 
tended  for  by  the  respondent  is  correct,  namely,  that  the  words 
which  follow  are  limited  in  the  way  he  contends  by  the  words 
which  inmiediately  precede  them,  it  would  not  only  leave  cases  of 
that  description  still  referable  to  arbitration,  and  exclude  the 
jurisdiction  of  the  Courts,  but  it  would  also  exclude  the  jurisdic- 
tion of  the  Courts  in  questions  as  to  foreclosure  or  redemption. 
The  next  words  are  these :  "  and  shedl  not  prevent  any  society, 
or  any  member  thereof,  or  any  person  claiming  through  or  under 
him,  from  obtaining  in  the  ordinary  course  of  law  any  remedy  in 
respect  of  any  such  mortgage  or  other  contract  to  which  he  or 
the  society  would  otherwise  be  by  law  entitled."  I  rest  my 
judgment  entirely  upon  the  construction  of  these  words,  and  I 
think  the  present  case  is  within  them.  The  society  is  seeking 
to  obtain  in  the  ordinary  course  of  law  a  remedy  in  respect  of  a 
mortgage  between  the  society  and  a  member.  Unless  there  is 
some  reason  for  doing  otherwise,  we  must  put  upon  the  words 
^'  any  such  mortgage  "  their  ordinary  grammatical  construction. 
I  cannot  doubt  that  the  ordinary  grammatical  construction  which 
anyone  would  put  upon  them,  unless  he  had  reason  for  seek- 
ing another  construction  or  thinking  that  another  construction 
would  better  carry  out  the  object  of  the  legislature,  would 
be  that  ''any  such  mortgage"  meant  the  mortgage  to  which 
reference  has  been  made.  I  ciinnot  think  that  it  is  a  grammatical 
construction,  or  an  admissible  construction,  unless  we  are  driven 
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to  it  from  the  necessity  of  the  case,  to  say  that  '^  such  mortgage  "       1886 
means  a  mortgage  as  to  the  construction  or  effect  of  which  there    Westebn 
is  a  dispute,  which  is  the  view  taken  by  the  learned  judges  in      '^^^^ 
the  court  below.    That  seems  to  be  putting  an  unnatural  mean-  ^^!^^^^ 
ing  upon  the  words  "  any  such  mortgage  "  in  order  to  carry  out     Bknkfit 
the  presumed  intention  of  the  legislature,  and,  as  it  is  thought,     Society 
to  reconcile  the  various  limbs  of  the  section.  Mabot. 

If  the  ordinary  grammatical  construction  would  result  in  absur-  lo^"5^^u 
dity,  or  would  violate  the  manifest  intention  of  the  legislature,  it  ^•^• 
might  be  justifiable  in  such  a  case  to  adopt  a  somewhat  forced 
construction  such  as  is  suggested.  For  my  own  part  I  think 
that  ought  to  be  done  only  in  the  last  resort.  The  only  reason 
given  for  adopting  the  forced  construction  is,  that  the  earlier  part 
of  the  section  having  provided  that  the  word  "  disputes  "  shall  not 
apply  to  a  particular  class  of  disputes  arising  under  mortgages, 
this  latter  clause  of  the  section  is  general  in  its  terms,  and  pro- 
vides, according  to  the  construction  I  put  upon  it,  that  it  shall 
not  prevent  the  society  or  the  member  from  using  their  legal 
remedy  in  respect  of  the  mortgage,  whatever  the  nature  of 
the  dispute  which  has  arisen,  and  therefore  the  earlier  clause  is 
superfluous.  I  do  not  think  there  is  sufficient  reason  for  saying 
that  the  legislature  did  not  intend  that  which  follows  from  the 
grammatical  construction  of  the  words  they  have  used  in  the 
latter  part  of  the  section.  It  may  be  that  the  former  clause  was 
put  in  the  form  in  which  it  was  put  heedlessly,  or  unnecessarily ; 
but  this  does  not  seem  to  me  to  be  sufficient  groimd  for  depart* 
ing  from  the  natural  plain  construction  of  the  latter  part  of  the 
section ;  and  I  do  not  think  we  are  justified  in  so  doing.  It  is 
not  as  if  the  other  construction  would  get  rid  of  all  difficulties, 
and  place  the  whole  law  with  reference  to  this  matter  on  an  in- 
telligible and  satisfactory  basis  free  from  difficulty.  No  construc- 
tion is  free  from  difficulty,  and  no  construction  carries  out  a  clear, 
defined,  well  indicated  policy  on  the  part  of  the  legislature. 
Under  these  circumstances  there  seems  to  be  only  one  safe  rule, 
and  that  is,  to  adhere  to  the  words  that  have  been  used,  inasmuch 
as  the  words  used  seem  plainly  to  apply  in  their  ordinary  gram- 
matical construction  to  this  case.  I  feel  compelled  to  come  to 
the  conclusion — whatever  is  the  meaning  of  the  first  limb  or  the 
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1886        second  limb  of  the  sentence — ^that  this  third  limb  applies  to  the 

Wbstebn     present  case;  and  therefore  the  judgment  of  the  Court  below 

^^  AOT)°^    must  be  reversed.     I  will  only  add  this— I  do  not  think  there  is 

NottinqHill  anything  in  the  earlier  part  of  the  section  which  renders  the  con- 
Pebmanent  .  i_.  t  7 

Benefit     struction  which  I  have  just  put  upon  the  latter  part  unreasonable 

Society     ^^  absurd  or  unnatural.    Under  these  circumstances  the  judg- 

Mabtin.     ^®^*  cannot  stand,  and  the  society  is  entitled  to  proceed  with 

,   ,  - — ^  „   this  action.    I  do  not  desire  that  my  ludgment  should  be  under- 

Loid  Herschell,  ^  ^       ^ 

^•^-  stood  as  going  further  than  it  really  goes.  I  rely  upon  the  latter 
part  of  the  section,  and  I  am  of  opinion  that  this  case  Mis 
manifestly  within  it. 

LoBD  EsHEB,  M.B.  I  am  of  the  same  opinion.  We  have  been 
asked  to  consider  the  whole  of  this  section,  and  to  give  a  judicial 
opinion  as  to  the  true  construction  of  eyery  part  of  it.  It  is 
urged  that  we  ought  to  construe  the  section  so  as  to  avoid  redun- 
dancy and  ambiguity,  and  that  we  ought  to  construe  it  having 
regard  to  the  state  of  the  law  when  the  Act  was  passed,  and  that 
we  should  endeavour  to  advance  the  remedy  intended  to  be  given 
by  the  statute.  This,  no  doubt,  is  true ;  but  if  we  cannot  avoid 
all  difficulties,  then  we  must  follow  the  rule  that  the  language  Qf 
the  Act  is  to  be  construed  according  to  the  ordinary  grammatical 
construction  of  ordinary  English.  I  decline  to  give  any  opinion 
as  to  the  meaning  of  the  first  and  second  parts  of  the  section ; 
but  construing  the  third  part  according  to  its  ordinary  gram- 
matical construction,  I  think  I  can  see  that  this  case  comes 
within  it.  The  first  part  limits  the  meaning  of  the  word  "  disputes  " 
in  the  Acts  and  rules,  and  the  second  part  provides  that  the  word 
shall  not  apply  to  any  dispute  as  to  the  construction  or  effect  of 
any  mortgage  deed  or  contract  contained  in  any  document  other 
than  the  rules  of  the  society.  The  third  part  is  as  follows:— 
"  and  shall  not  prevent  any  society,  or  any  member  thereof,  or 
any  person  claiming  through  or  under  him,  from  obtaining  in  the 
ordinary  course  of  law  any  remedy  in  respect  of  any  such  mort- 
gage or  other  contract  to  which  he  or  the  society  would  otherwise 
be  by  law  entitled."  According  to  the  true  grammatical  con- 
struction of  that  clause,  I  think  the  word  **  such  "  refers  to  "  any 
mortgage  deed  or  any  contract  contained  in  any  document  other 
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than  the  rules  of  the  society,"  and  not  to  the  whole  of  the  pre-       1886 
ceding  clause — that  is  to  say,  it  does  not  refer  only  to  any  mortgage     Westebn 
deed  or  contract,  as  to  the  construction  or  effect  of  which  there  is    S^*^^^' 
a  dispute.    According  to  this  construction,  the  third  part  of  the  NJ™no  Hill 
section  may  be  read  thus : — "  and  shall  not  prevent  any  society,     Benefit 
or  any  member  thereof,  or  any  person  claiming  through  or  under      s^Tt? 
him,  from  obtaining  in  the  ordinary  course  of  law  any  remedy  in     i^^^*„jf 
respect  of  any  mortgage  deed  or  any  contract  contained  in  any        • — 
document  other  than  the  rules  of  the  society  to  which  he  or  the 
society  would  otherwise  be  by  law  entitled."    It  may  be  that 
this  construction  leaves  difficulties  as  to  the  true  meaning  of 
the  whole  section ;  there  may  be  redundancy  and  ambiguity  in 
the  language,  and  the  section  may  fall  short  of  the  object  in- 
tended by  the  legislature ;  but  whatever  construction  be  adopted, 
a  similar  result  mnst  follow.    Applying  the  rule  of  grammatical 
construction,  I  think  the  present  case  is  plainly  within  the  third 
branch  of  the  section.    The  society  is  seeking  to  enforce  a 
remedy  in  respect  of  a  mortgage  deed  within  the  meaning  of 
that  clause,  and  therefore  there  is  no  power  to  stay  the  action, 
and  the  society  is  entitled  to  enforce  the  remedy  which  it  has 
in  the  ordinary  course  of  law. 

Fby,  L.  J.  The  rule  of  the  plaintiff  society  provides  that  any 
dispute  arising  between  the  society  and  a  member  shall  be 
settled  by  arbitration. 

The  present  action  is  brought  upon  a  covenant  in  a  mortgage 
deed,  and  the  Court  below  has  stayed  the  action  on  the  ground 
that  the  case  falls  within  the  rule  of  the  society.  This  would  clearly 
be  so  but  for  the  Act  of  1884.  The  preamble  to  that  Act  recites 
that  it  is  expedient  to  amend  the  laws  relating  to  building 
societies  ;  therefore  it  is  material  to  inquire  as  to  the  state  of  the 
law  before  the  Act  was  passed. 

There  are  three  sorts  of  disputes  which  may  occur  between  a 
building  society  and  one  of  its  members ;  first,  disputes  arising 
out  of  the  social  contract ;  secondly,  disputes  collateral  to  the 
social  contract,  such  as  those  arising  out  of  mortgages  between 
the  society  and  its  members;  and  thirdly,  disputes  entirely 
extraneous  to  the  social  contract,  such  as  a  dispute  in  respect  of 
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work  done  by  a  member  for  the  society.    It  is  clear  that  the 

Weotebn"  third  class  of  disputes  does  not  come  within  the  scope  of  the  rale 

®T^^    in  question.    But  shortly  before  the  passing  of  the  Act  of  1884, 

NottingHill  it  was  decided  in  Mtmidpal  Permanent   Investment  BtMing 
Febmanent  , 

Society  y.  Kent  (1)  that  disputes  arising  out  of  contracts  oollateial 

to  the  social  contract,  the  second  class  of  disputes,  came  within 

the  scope  of  the  rule. 

Sect.  2  of  the  Act  of  1884  may  be  divided  into  three  parts. 
The  first  part  provides  that  the  word  "  *  disputes ' ....  in  the  rolefl 
of  any  society  shall  be  deemed  to  refer  only  to  disputes  between 
the  society  and  a  member,  or  any  representative  of  a  member,  in 
his  capacity  of  a  member  of  the  society/'  unless  otherwise 
expressly  provided.  It  is  contended  that  the  words  "in  his 
capacity  as  a  member  "  qualify  only  the  words  "  any  representa- 
tive of  a  member,"  but  I  do  not  so  read  them.  Looking  at  (he 
subsequent  portions  of  the  section,  and  having  regard  to  the  case 
of  Mimicipdl  Permanent  Investment  Building  Society  v.  Kent  (1), 
it  seems  to  me  that  they  also  qualify  the  word  "  member." 

The  second  part  of  the  section  provides  that  the  word  '^  dis- 
putes "  shall  not  apply  to  any  dispute  as  to  the  construction  or 
effect  of  any  mortgage  deed  in  the  absence  of  express  provision. 
It  seems  to  m^  that  the  words  in  the  first  part  of  the  section,  *'  in 
his  capacity  of  a  member  of  the  society,"  refer  to  disputes  arising 
out  of  the  social  contract  that  binds  the  members  of  the  society 
together.    Then  as  the  most  frequent  disputes  not  arising  out  of 
that  social  contract  were  those  arising  out  of  mortgages,  the 
legislature  further  emphasised,  as  to  these  disputes,  what  had 
already  been  impliedly  enacted,  by  providing  that  in  the  absence 
of  express  provision  any  dispute  as  to  the  construction  or  effect 
of  any  mortgage  deed  or  any  contract  contained  in  any  docu- 
ment other  than  the  rules  of  the  society  shall  be  entirely  outside 
the  arbitration  clause.     But  other  questions  may  arise  as  to 
mortgages,  besides  questions  as  to  ;their  construction  or  effect ; 
and  therefore  the  Act  further  provides  that  the  arbitration  clause 
shall  not  prevent  any  society  or  any  member  from  obtaining  in 
the  ordinary  course  of  law  any  remedy  in  respect  of  any  mort- 
gage.   That  is  the  construction  of  the  section  to  which  I  incline, 

(1)  0  App.  Cas.  260. 


VOL.  xvn. 


QUEEN'S  BENCH  DIVISION. 


619 


and  whatever  may  be  the  true  construction  of  the  earlier  part,  I       1886 


am  clearly  of  opinion  that  the  present  case  comes  within  the     western 
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[IN  THE  COURT  OP  APPEAL.] 

THE  GASLIGHT  AND  COKE  COMPANY  v.  HARDY. 

Gas  Company — Oas-stotfes  let  for  Eire — Exemption  from  Distress — "  FiUings 
for  the  Gas  *'— Gasworks  Clauses  Ad,  1847  (10  <fe  11  Vict.  c.  15),  s.  14. 

By  8. 14  of  the  Gasworks  Clauses  Act,  1847,  "  The  undertakers  may  let  for 
hire  any  meter  for  ascertaining  the  quantity  of  gas  consumed  or  supplied,  and 
any  fittings  for  the  gas  ....  and  such  meters  and  fittings  shall  not  be  subject 
to  distress  ....  for  rent  of  the  premises  where  the  same  may  be  used '': — 

Beldj  reversing  the  judgment  of  Mathew,  J.,  that  a  gas-stove  let  for  hire  was 
within  the  words  "  fittings  for  the  gas,"  and  therefore  was  not  subject  to  dis- 
tress for  rent. 

Appeal  from  the  judgment  of  Mathew,  J. 

The  action  was  brought  to  establish  the  exemption  from  dis- 
tress for  rent  of  gas-stoves  belonging  to  the  plaintiff  company 
and  let  on  hire  to  customers,  and  supplied  with  gas  by  the 
company.  The  plaintifib  claimed  a  shilling  damages  for  the  seizure 
by  the  defendant  as  a  distress  for  rent  of  a  gas-stoye  so  let  on 
hire. 

Mathew,  J.,  before  whom  the  case  was  tried  without  a  jury,  gave 
judgment  for  the  defendant,  and  from  this  judgment  the  plaintiffs 
now  appealed. 

By  the  Gasworks  Clauses  Act,  1847  (10  &  11  Vict.  c.  15),  s.  14, 
*'  The  undertakers  may  let  for  hire  any  meter  for  ascertaining 
the  quantity  erf  gas  consnmed  or  supplied,  and  any  fittings  for 
the  gas,  for  such  remuneration  in  money  as  shall  be  agreed  upon 
between  the  imdertakeis  and  any  person  to  whom  the  same  may 
be  so  let,  and  such  remuneration  shall  be  recoverable  in  the  same 
manner  as  the  rents  or  sums  due  to  the  undertakers  tor  gas,  and 

2X2  2 
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1886        such  meters  and  fittings  shall  not  be  subject  to  distress  or  to  the 

Gaslight  ~  landlord's  hypothec  for  rent  of  the  premises  where  the  same 

ComSTy     ™^y  ^^  ^^^^9  nor  to  be  taken  in  execution  under  any  process  of  a 

«•  Court  of  law  or  equity,  or  any  fiat  or  sequestration  in  bankruptcy 

against  the  person  in  whose  possession  the  same  may  be." 

By  the  Metropolis  Gas  Act,  1860  (23  &  24  Vict.  c.  125),  s.  2, 
**  The  Gasworks  Clauses  Act,  1847  (except  so  far  as  the  proyisions 
thereof  are  inconsistent  with  this  Act),  is  incorporated  with  and 
forms  part  of  this  Act,  and  shall  apply  to  the  several  companies 
before  named  or  referred  to  "  (of  which  the  plaintiff  company  is 
one)  "  as  fully  as  if  the  gasworks  of  the  several  companies  were 
authorized  by  this  Act." 

The  Gaslight  and  Coke  Company's  Act,  1868  (31  &  32  Vict 
c.  cvi.),  also  incorporates  the  Gasworks  Clauses  Act,  1847. 

By  the  Statute  Law  Eevision  Act,  1875  (38  &  39  Vict.  c.  66), 
s.  14  of  the  Gasworks  Clauses  Act,  1847,  is  repealed,  "  except  so 
far  as  incorporated  with  special  Acts  to  which  34  &  35  Vict  c.41, 
does  not  apply." 

Sir  Richard  Webster,  Q.C.,  and  DanekwertSy  for  the  plaintifis. 
The  words  "  any  fittings  for  the  gas  "  in  s.  14  of  the  Gasworks 
Clauses  Act,  1847  (10  &  11  Vict.  c.  15),  are  wide  enough  to  in- 
clude the  gas-stove  in  question,  which  therefore  is  exempt  from 
distress  by  the  words,  which  occur  later  in  the  same  section,  ''such 
meters  and  fittings  shall  not  be  liable  to  distress."  The  Act  of 
1847  is  expressly  incorporated  and  applied  to  the  plaintiff  com- 
pany by  s.  2  of  the  Metropolis  Gas  Act,  1860  (23  &  24  Viet 
c.  125).  There  is  nothing  in  any  of  the  other  statutes  inconsis- 
tent with  this  view. 

Crispe,  and  0.  W.  EUis,  for  the  defendant  The  words  of  s.  14 
of  the  Gasworks  Clauses  Act,  1847,  do  not  apply.  They  are  in- 
consistent with  the  subsequent  legislation  contained  in  the  Gas- 
light and  Coke  Companies  Act,  1868  (31  &  32  Vict  c.  cvi.),  s.  66, 
and  the  Gasworks  Clauses  Act,  1871  (34  &  35  Vict  c  41),  s.  18. 
The  words  of  both  these  sections  are  ''any  fittings  thereto,"  which 
are  less  comprehensive  than  the  words  relied  on  for  the  plaintiffs. 
The  Act  of  1847  does  not  include  gas-stoves,  because  at  that  date, 
by  50  Geo.  3,  c.  clxiii.,  s.  28,  the  company  was  prohibited  from 
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supplying  gas-stoyes.     Such  an  exceptional  priyilege  as  that       1886 
claimed  by  the  plaintiffs  could  only  be  conferred  by  the  most    Oablioht 
distinct  language.  ^^ 

Danchwerts,  in  reply.    The  words  "  fittings  for  the  gas  "  in  s.  14         •• 
of  the  Gasworks  Clauses  Act,  1847,  mean  instruments  adapted  and 
fitted  for  the  use  or  supply  or  consumption  of  gas,  and  therefore 
include  gas-stoyes. 

Lord  Esheb,  M.R.  It  seems  to  me  that  the  whole  question 
turns  upon  the  true  construction  of  the  14th  section  of  the 
Grasworks  Clauses  Act,  1847.  The  company  is  a  metropolitan 
company,  and  the  Act  of  1860  applies  to  it.  The  Act  of  1860 
incorporates  the  Act  of  1847,  and  must  be  read  as  if  the  words  of 
the  Act  of  1847  had  been  repeated  in  the  Act  of  1860,  and 
although  the  14th  section  of  the  Act  of  1847  is  repealed,  still  the 
Act  of  1860,  into  which  by  reference  the  Act  of  1847  is  written, 
is  still  in  existence  and  applies.  Therefore  the  question  must  be, 
what  was  the  meaning  of  the  14th  section  of  the  Act  of  1847  at 
the  time  at  which  it  was  passed  ?  Now  I  will  not  say  it  is  impos- 
sible to  ascertain  the  interpretation  of  an  Act  passed  in  1847  by 
reading  an  Act  which  was  passed  in  1871 ;  if  the  legislature  has 
clearly  put  a  construction  on  the  former  Act  in  the  later  Act, 
then  for  myself  I  think  one  may  use  the  later  Act.  But  it  seems 
to  me  that  there  is  nothing  here  in  the  later  Act  which  enables 
any  one  by  reading  it  to  construe  the  Act  of  1847.  That  Act  of 
1847  must  therefore  be  construed  as  if  we  had  to  read  it  the  day 
after  it  was  passed.  If  there  were  phraseology  in  the  Act  which 
would  apparently  bear  a  trade  meaning,  as,  for  instance,  if  the 
phrase  had  been  ''  gas  fittings,"  I  should  haye  thought  that  one 
would  haye  been  obliged  to  look  to  eyidence  in  order  to  find  out 
what  was  the  accepted  meaning  of  the  phrase  "  gas  fittings  "  at 
the  time,  but  there  is  no  such  phrase  in  this  14th  section.  The 
phrase  is  "  any  fittings  for  the  gas,*'  which  is  not  trade  phrase- 
ology, and  we  must  read  it  therefore  in  the  ordinary  sense  as 
applied  to  the  subject-matter,  which  is  the  supply  and  consump- 
tion of  gas.  The  first  words  are  **  The  undertakers  may  let  for 
hire  any  meter  for  ascertaining  the  quantity  of  gas  consumed  or 
supplied."    Now  there  is  a  thing  which  is  used  for  ascertaining 


622  QUEEN'S  BENCH  DIVISION.  VOL.  XVn. 

1886        the  quantity  of  gas  consuined  or  supplied,  which  is  not  the  same 

Gablioht  ~  thing  as  is  used  for  the  supply.    Then  come  the  words  **  and  any 

Q^^^    fittings  for  the  gas ; "  the  meaning  of  that  is  not  anything  for 

_  V-         measuring  the  amount  of  gas ;  it  is  not  the  meter.  The  expression 

is  as  large  as  it  can  be,  and,  in  my  opinion,  must  include  aU  the 

'  apparatus  which  is  used  for  the  supply  and  the  consumption  of 
the  gas,  and  therefore  includes,  such  a  thing  as  that  which  we 
have  before  us,  which  is  used  for  nothing  else  but  the  supply 
and  consumption  of  the  gas.  Therefore  it  seems  to  me  that  it 
is  within  those  words,  and  if  so  it  is  obvious  that  by  the  latter 
part  of  the  section  it  is  protected  from  distress.  It  has  been  said 
that  it  is  very  strange  that  the  legislature  should  give  this  pro- 
tection to  the  gas  companies,  when  they  do  not  give  it  to  other 
people ;  but  the  gas  companies  were  about  to  undertake  a  new 
business,  and  it  must  have  been  obvious  that,  unless  they  could 
get  this  protection,  what  they  supplied  to  houses  would  be  in 
danger,  in  certain  houses,  of  being  distrained  upon  by  the  land- 
lord, and  therefore  the  commonest  foresight  would  cause  the 
company  to  ask  for  the  protection.  Then  if  they  asked  for  the 
protection  there  is  nothing  improbable,  certainly  nothing  im- 
possible, in  supposing  that  the  legislature  would  give  them 
that  protection  for  which  they  asked,  and  the  whole  question  is 
whether  the  legislature  has  given  them  that  protection.  Now 
when  the  clause  is  proposed  to  the  legislature  in  such  large  terms 
as  these,  ^^any  fittings  for  the  gas/'  when  one  sees  that  the  object 
of  the  gas  company  would  be  to  have  the  words  as  large  as 
possible,  and  when  one  finds  the  legislature  adopting  these  words, 
I  can  see  no  reason  for  cutting  them  down,  and  no  rule  of  law 
which  entitles  us  to  cut  them  down.  I  must  therefore  in  a  full 
and  large  sense  say  that  they  do  apply  to  all  the  apparatus  used 
for  the  supply  and  consumption  of  gas.  Then,  as  a  matter  of  fact, 
I  think  that  this  is  part  of  the  apparatus  used  for  the  supply  and 
consumption,  and  therefore  is  within  the  Act.  The  decision  of 
the  Court  therefore  comes  to  be  partly  a  decision  on  the  construc- 
tion of  the  Act  as  a  matter  of  law,  and  partly  on  the  adaptation 
of  that  interpretation  of  the  Act,  and  the  application  of  it,  as  a 
matter  of  fstct.  For  these  reasons  I  think  that  this  gas-stove  was 
protected  from  distress. 
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BowENy  L.  J.    I  am  of  the  same  opinion.    The  simple  question       1886 
is,  what  is  the  meaning  of  10  &  11  Vict.  c.  15,  s.  14  ?    I  do  not    Gaslight 
think  the  later  Acts  amount  to  any  legislative  declaration  as  to    ^^^ 
the  meaning  of  the  words.    The  words  we  have  to  consider  are :      „  ** 

**  The  undertakers  may  let  for  hire  any  meter  for  ascertaining  the       

quantity  of  gas  consumed  or  supplied,  and  any  nttmgs  for  the 
gas."  The  words  are  not  equivalent  to  any  usual  gas  fittings. 
If  the  words  of  the  section  had  been  "  any  usual  gas  fittings,"  we 
should  have  had  to  inquire  what,  at  the  date  of  the  Act  of  1847, 
were  the  usual  gas  fittings,  and  then  perhaps  to  consider  whether 
the  term  **  usual  gas  fittings  "  was  to  be  confined  to  such  fittings 
as  were  then  in  use,  or  whether,  on  the  true  construction  of  the 
section,  it  was  intended  to  apply  to  fittings  which  became  of 
general  use  at  any  subsequent  time.  The  words  here  are  wider ; 
they  are, ''  any  fittings  for  the  gas."  It  seems  to  me,  first  of  all, 
that  we  have  not  to  decide  what  is  the  meaning  in  the  abstract 
of  the  term  ^  fittings."  We  have  to  consider  what  is  the  mean- 
ing of  the  term  **  fittings  for  the  gas,"  and  I  think  the  term 
**  fittings  for  the  gas  "  means  an  apparatus  adapted  for  the  supply 
and  consumption  of  the  gas.  The  gas  is  intended  to  be  burnt 
either  for  light  or  for  heat.  It  appears  to  me  that  the  legislature 
when  it  speaks  of  '^  fittings  for  the  gas  "  means  an  apparatus  to 
enable  the  gas  to  be  burnt  efficiently  and  conveniently  for  light 
or  for  heat.  It  does  not  appear  to  me  to  follow  that,  under  the 
term  '' fittings  for  the  gas,"  an  apparatus  which  is  used  for 
utilizing  the  heat  of  the  gas  after  it  has  been  burnt  could  be 
included.  But  at  all  events  the  words  do  include,  as  it  seems  to 
me,  a  machine  the  only  object  of  which  is  to  bum,  and  to  bum 
effectively  for  convenience  in  the  house,  the  gas  which  is  sup- 
plied. I  think,  therefore,  it  is  a  fitting  for  the  gas.  It  seems  to 
me  that  the  whole  of  the  question  tums  on  these  words  ''fittings 
for  the  gas." 

Fbt,  L.  J.  I  am  of  the  same  opinion.  The  Act  of  1847  was 
applied  to  the  company  in  question  by  the  Act  of  1860.  It  has 
been  argued  before  us  that  subsequent  legislation  has  affected 
that  Act  of  1847.    It  has  been  said  that  the  Graslight  and  Coke 
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1886  Company's  Act,  1868,  in  the  66th  section,  contains  an  enactment 

.  Gaslight  which  is  in  pari  materia,  and  which  ought  to  be  read  as  catting 

OoxPANT  ^ovm  and  limiting  the  effect  of  the  earlier  statute.  Now  it  is  to  be 


V. 

Habdt. 
Fry.  L  J. 


borne  in  mind  that  the  Act  of  1868  itself  re-applies  to  this  com- 
pany the  Consolidating  Act  of  1847  except  where  expressly 
Taried,  and  I  am  unable  to  find,  in  the  66th  section  which  has 
been  relied  upon,  any  express  variation  of  the  statute  of  1847, 
further  than  that  I  think  they  are  both  affirmative  clauses,  and 
that  there  is  no  inference  to  be  drawn  from  the  66th  section  of 
the  Act  of  1868  inconsistent  with  the  enactment  of  1847.  Then 
our  attention  has  been  drawn  to  the  other  subsequent  statutes, 
the  Consolidation  Act  of  1871  and  the  repealing  statute  of  1875, 
but  those  only  operate  upon  gas  companies  which  may  be  formed 
after  the  passing  of  the  Act  of  1871.  They,  therefore,  do  not  at 
all  affect  the  title  or  right  of  the  plaintiff  company.  I  think, 
therefore,  the  sole  question  we  have  to  determine  is  the  meaning 
of  the  words  **  any  fittings  for  the  gas  "  contained  in  the  14th 
section  of  the  statute  of  1847.  It  is  perhaps  not  easy  to  arrive 
at  a  satisfiftctory  conclusion  as  to  the  meaning  of  these  words, 
but  that  they  mean  something  more  than  fittings  adapted  for 
ascertaining  the  quantity  of  gas  consumed  and  supplied,  I  cannot 
doubt,  because  they  stand  in  contrast  with  the  words  '^any  met^ 
for  ascertaining  the  quantity  of  gas  consumed  or  supplied."  I 
think,  therefore,  that  we  must  give  to  the  later  words,  especially 
in  the  collocation  in  which  they  appear,  a  much  wider  signifi- 
cation, and  I  do  not  know  that  any  better  interpretation  can  be 
given  than  something  of  this  kind,  that  they  include  all  instru- 
ments which  are  adapted  for  the  supply  and  beneficial  con- 
sumption of  the  gas.  In  my  opinion  this  instrument  before  us 
is  such  an  instrument.  The  essential  part  of  the  instrument  is 
the  burners — four  burners  which  lie  at  the  bottom.  All  the  rest 
is  merely  a  casing  round  those  burners,  which  probably  has  a 
twofold  object,  the  one  of  accumulating  heat  and  preventing  its 
immediate  distribution  in  the  atmosphere,  and  the  other  of  pre- 
venting the  escape  of  the  product  of  combustion.  Now  those  are 
only  adaptations  for  the  beneficial  and  useful  consumption  of  gas. 
I  think,  therefore,  that  it  is  a  **  fitting  for  the  gas  "  within  the 
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meaning  of  the  section,  and,  therefore,  I  am  unable  to  agree       1886 
with  the  conclusion  of  my  learned  Brother  Mathew. 

Appeal  allowed  ;  judgment  for  the  plaintiffs. 


Solicitors  for  plaintiffs :  Bedford^  Monier  Williams^  &  Bobineon. 
Solicitor  for  defendant :  Edward  Clarke. 

P.  B.  H. 


Gasught 
AND  Coke 
Company 

V. 

Hardy. 


[IN  THE  COURT  OF  APPEAL.] 

VISCOUNT  GORT  a»d  Othebb  v.  ROWNEY  and  Akothkb. 

Practice — Costs — TaxcUian— Joinder  (^Plaintiffs — Separate  Causes  of  Action — 
Jtidgmeni/or  one  Plaintiff  and  against  the  other — Buies  of  Supreme  Court, 
less,  Order  XVL,r.l. 

Two  plaintiffs  joined  in  one  action,  claiming  for  separate  and  distinct  causes 
of  action.  The  case  was  referred,  with  power  to  the  arbitrator  to  enter 
judgment,  the  costs  of  the  cause  to  abide  the  event.  The  arbitrator  found  in 
favour  of  one  plaintiff,  and  against  the  other,  and  entered  judgment  accordingly. 
On  an  application  to  review  taxation  of  costs : — 

Bdd^  reversing  the  order  of  Lord  Coleridge,  C.  J.,  and  Fry,  L.  J.,  that  the  suc- 
cessful plaintiff  was  entitled  to  recover  from  the  defendant  the  whole  of  his 
general  costs  of  the  action,  and  the  defendant  was  only  entitled  to  recover  from 
the  unsuccessful  plaintiff  the  costs  occasioned  by  joining  such  plaintiff. 

Appeal  from  an  order  of  the  Queen's  Bench  Diyision,  setting 
aside  two  orders  made  at  chambers,  and  referring  back  to  the 
master  the  question  of  taxation  of  costs. 

The  statement  of  claim  in  the  action  alleged  that  the  plaintiffs 
Viscount  Gort  and  Walford  were  the  owners,  and  the  plaintiff 
Neuff  was  the  tenant,  of  a  dwelling-house,  No.  12,  Percy  Street, 
and  the  defendants  were  occupiers  of  premises  Nos.  10  and  11 
adjoining ;  that  by  an  agreement  between  the  plaintiff  Walford 
(with  the  consent  of  Viscount  Gh>rt)  and  the  defendants  it  was 
agreed  that  the  defendants  should  pull  down  and  rebuild  Nos.  10 
and  11,  and  in  so  doing  shore  up  aU  neighbouring  properties,  and 
the  defendants  subsequently  agreed  with  the  plaintiff  Neuff  to 
indemnify  him  from  aU  damage ;  that  the  defendants  broke  the 
agreement  and  did  the  work  negligently,  whereby  No.  12  was 
damaged. 
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ROWMST. 


Alternatively  the  plaintiffs  alleged  a  trespass  by  the  defend- 
ants to  No.  12 ;  that  in  consequence  of  their  wrongful  acts  No.  12 
became  dangerous,  and  the  Metropolitan  Board  of  Works,  by 
notice  under  statutes,  required  it  to  be  made  secure ;  and  the  de- 
fendants instead  of  complying  with  the  notice  pulled  down  the 
whole  of  the  party-waU  and  rebuilt  it,  and  had  claimed  fix)m  the 
plaintiff,^  Viscount  Gort,  as  adjoining  owner,  under  the  Acts, 
215Z.  18«.  2d.  as  his  proportion  of  the  expenses.  That  the  defend- 
ants rebuilt  the  party-waU  negligently,  and  Viscount  Gh)rt  had 
lost  rent  and  incurred  cost,  and  the  plaintiff  Neuff  had  lost 
money  profits. 

The  defence  denied  the  seyeral  allegations  in  the  statement  of 
claim. 

At  the  trial  an  order  was  made  by  consent  referring  the  action 
and  all  matters  in  difference  to  an  arbitrator  with  power  to  enter 
judgment.  The  order  provided  that  the  costs  of  the  cause  should 
abide  the  event  of  the  arbitration,  and  the  cost  of  the  reference 
should  be  in  the  discretion  of  the  arbitrator. 

The  arbitrator  made  his  award  that  the  defendants  should 
recover  judgment  against  the  plaintiff  Lord  Gort  in  respect  of 
his  claim  and  costs  to  be  taxed ;  and  that  Sarah  Neuff,  the  p^csonal 
representative  of  the  plaintiff  Neuff,  should  recover  against  the 
defendants  96Z.  and  costs,  to  be  taxed.  Judgment  was  signed 
accordingly. 

The  master's  note  on  taxation  of  the  costs  was  as  follows: — 

'*  In  taxing  the  costs  I  have,  in  accordance  with  the  ordinary 
rule,  allowed  to  the  plaintiff  Neuff  the  general  costs  of  such 
an  action  as  he  has  succeeded  in,  but,  as  he  sued  jointly  with 
Lord  Gort  and  by  the  same  solicitor,  I  have  considered  him 
entitled  to  only  a  moiety  of  all  the  costs  which  were  incurred  on 
behalf  of  both  plaintiff  jointly.  I  have  treated  these  costs  as 
including,  besides  the  general  charges  in  the  acticm,  the  costs  of 
so  much  of  the  statement  of  claim  and  the  subsequent  proceedings 
— that  is,  interrogatories  and  answers  thereto,  briefs,  counsels'  fees, 
witnesses,  &c.,  as  appear  to  be  applicable  to  the  cases  of  both 
plaintiffs.  I  have,  in  addition,  allowed  to  the  plaintiff  Neuff 
the  whole  of  all  such  costs  as  relate  exclusively  to  his  separate 
claim,  and  I  have  excluded  altogether  from  the  costs  allowed  to 
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the  plaintiff  Neuff  all  such  costs  as  relate  exclusiyely  to  the 
claim  of  Lord  Grort.  In  taxing  the  costs  of  the  defendant  against 
Lord  Grort^  I  have  allowed  him  all  extra  costs  to  which  he  was 
put  by  reason  of  Lord  Gort  being  a  plaintiff,  and  which  he  would 
not  have  incurred  if  Lord  Grort  had  not  been  a  plaintiff.  I  have 
therefore  treated  the  defendant  as  being  entitled  against  Lord 
Grort  to  costs  of  issues,  and  not  to  the  general  costs  of  the  action, 
as  to  which  he  has  the  benefit  of  only  haying  to  pay  a  moiety  to 
the  plaintiff  Neuff." 

A  summons,  obtained  by  the  defendants  to  reyiew  the  taxation 
of  the  costs  of  the  plaintiff  Neuff  and  of  the  defendants,  haying 
been  dismissed  by  Field,  J.,  and  an  order  on  a  summons,  obtained 
by  the  plaintiff  Neuff  for  a  reyiew  of  the  taxation  of  his  costs  in 
order  that  he  might  be  allowed  full  costs  instead  of  a  moiety, 
haying  been  made,  also  by  Field,  J.,  at  chambers,  the  defendants 
appealed  from  both  orders. 

May  10.  The  appeals  from  chambers  were  argued  before 
Lord  Coleridge,  O.J.,  and  Fry,  L.J.,  sitting  as  a  Diyisional 
Court. 


1886 


Vdoouvt 

€k>BT 

V. 

BOWMIT. 


Jdf^  Q-C,  and  /.  Martin  Bouth,  for  the  defendants. 

Moorsomy  Q.C,,  and  TT.  Wills,  for  the  plaintiffs. 

The  following  authorities  were  referred  to : — 

Oriffiihs  y.  Kynastm  (1) ;  Oambrdl  y.  Ewrl  of  FcUmotdh  (2) ; 
Cain  y.  Adams  (3) ;  UmfreviUe  y.  Johnson  (4)  ;  Saner  y.  BiUon  (5) ; 
Mason  y.  Brentini  (6). 

Cur.  adv.  vuU. 

May  18.  The  judgment  of  the  Court  (Lord  Coleridge,  C.J., 
and  Fry,  L. J.)  was  deliyered  by 

LoBD  Coleridge,  C.  J.     The  most  important  of  the  questions 
arising  on  these  appeals  relates  to  the  apportionment  of  th 
general  costs  of  the  action. 

In  order  to  understand  the  judgment  under  which  the  taxation 
has  taken  place  it  is  necessary  to  refer  yery  briefly  to  the  causes 


(1)  2  Tyrw.  757. 

(2)  6  A.  &  E.  403. 

(3)  5  L.  J.  (K.B.)  262. 


(4)  Law  Rep.  10  Ch.  680. 

(5)  11  Ch.  D.  416. 

(6)  16  Ch.  D.  287. 
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1886        of  action  as  appearing  on  the  statement  of  claim.    The  plaintiff 

YifioouMT    &ro  three.    Lord  Gort  and  Mr.  V^alford,  who  inasmuch  as  their 

^^       interests  are  joint  may  be  considered  as  a  single  person^  and 

BowNBY.    whom  we  shall  include  under  the  name  of  the  first  plaintiff,  and 

Lord  Coleridge,  a  Mr.  Neuff.     Lord  Gort  was  the  owner  of  a  house^  No.  12, 

C>J> 

Percy  Street,  and  Neuff  was  at  the  time  of  the  acts  complained 
of,  the  occupier  of  that  house.  The  defendants  were  the  occupiers 
of  Nos.  10  and  11,  Percy  Street,  adjoining  No.  12,  and  they  were 
sued  in  respect  of  certain  building  operations  carried  on  by  them 
on  or  about  these  two  houses.  The  statement  of  claim  is  remark- 
able, inasmuch  as  it  contains  no  statement  of  any  joint  or  alter- 
native claim  by  the  plaintiffs,  but  alleges  certain  claims  of  Lord 
Gort  against  the  defendants,  and  certain  other  and  separate  and 
independent  claims  of  the  plaintiff  Neuff  against  the  same  de- 
fendants. In  short,  the  statement  of  claim  relies  on  separate 
causes  of  action  of  the  two  plaintiffs  against  the  defendants,  the 
only  common  elements  being  that  the  claims  arise  in  part  out  of 
the  same  transactions,  and  that  the  defendants  are  alleged  to  be 
alike  liable  to  both  plaintiffs.  Whether  such  a  union  of  separate 
causes  of  action  was  contemplated  by  the  Judicature  Acts,  and 
whether  it  was  convenient  that  they  should  be  so  united,  are 
questions  which  we  are  not  called  upon  to  decide. 

The  action  was  referred  to  arbitration,  and  in  accordance  with 
the  directions  of  the  arbitrator  judgment  was  signed  on  the 
21th  of  October,  1885.  Thereby,  in  accordance  with  the  award  of 
the  arbitrator,  it  was  adjudged  that  the  defendants  recover  judg- 
ment against  the  plaintiff  Lord  G^rt  in  respect  of  his  claim, 
and  costs  to  be  taxed :  and  that  Mrs.  Neuff  (the  legal  personal 
representative  of  the  original  plaintiff,  Mr.  Neuff)  recover  against 
the  defendants  961.  and  costs  to  be  taxed. 

Now,  on  this  form  of  judgment  we  are  clearly  of  opinion  that 
the  master  was  right  in  taxing  in  fieivour  of  the  defendants  and 
as  against  Lord  Gort  all  such  costs  as  related  exclusively  to  his 
separate  claim,  and  in  fetvour  of  Neuff,  and  against  the  defendants, 
all  such  costs  as  related  exclusively  to  his  separate  claim.  Bat 
then  arises  the  question  as  to  the  general  costs  of  the  action 
which  remain  after  the  segregation  of  these  separate  costs — and 
these  general  costs  are  of  course  divisible  into,  first,  the  plaintiffs* 
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general  costs  of  the  action,  and,  secondly,  the  defendants*  general       1886 
costs  of  the  action.    Now,  as  regards  the  plaintiffs'  general  costs    visoouht 
o{  the  action,  it  is  evident  that  there  is  no  reason  why  Lord  Grort       ^^ 
should  not,  as  against  the  defendants,  bear  them,  for  he  was  wrong :     Bownet. 
and  again,  there  is  no  reason  why  the  defendants  should  not,  as  Lord  ooi«rid««. 
against  Nenff,  bear  them,  as  they  were  wrong.    As  Lord  Grort 
and  the  defendants  are  equally  liable  to  bear  the  whole  of  these 
costs,  and  they  ought  not  to  be  paid  twice,  we  think  that  they 
should  each  bear  a  moiety.    They  are  equally  entitled  to  share  in 
the  good  fortune  which  has  resulted  in  the  trial  of  two  indepen- 
dent causes  as  if  they  were  one  action,  and  with  the  expense  only 
of  one  action. 

Li  like  manner  as  regards  the  defendants'  general  costs  of  the 
action,  there  is  no  reason  why  Lord  Gort  should  not,  as  against 
the  defendants,  bear  the  whole  of  these  costs,  and,  as  against 
Neuff,  there  is  no  reason  why  the  defendants  should  not  bear  the 
whole  of  their  costs.  In  these  circumstances,  and  for  the  reason 
already  given,  Lord  Gort  and  the  defendants  should  bear  them 
in  moieties. 

The  result  is  that  the  defendants  must  pay  Neuff  one  half  of 
the  plaintiffs'  general  costs,  and  Lord  Gort  must  pay  the  defend- 
ants one  half  of  the  defendants'  general  costs :  Lord  Gort  being 
left  to  bear  the  other  half  of  the  plaintiffs'  general  costs,  and 
the  defendants  to  bear  the  other  half  of  the  defendants'  general 
costs. 

It  was  strongly  pressed  upon  us  that  such  an  apportionment  of 
general  costs  was  unprecedented.  But  to  this  observation  several 
answers  arise.  In  the  first  place  the  judgment  is  remarkable, 
and  of  a  kind  which  certainly  could  not  occur  before  the  Judi- 
cature Acts — ^for  one  of  the  plaintiffs  entirely  &ils,  and  the  other 
succeeds — and  it  contains  two  directions  for  payment  of  costs, 
each  of  which,  if  it  stood  alone,  would  have  carried  the  general 
costs  of  the  action.  But  this  singularity  of  the  judgment  is  a 
natural  consequence  of  the  singular  character  of  the  action,  in 
which  two  plaintiffs  sought  to  recover  separate  and  independent 
damages  for  separate  causes  of  action.  This  action  is  really  two 
actions  combined,  and  the  judgment  is  two  judgments  rolled 
into  one. 
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1886  But  in  the  next  place  the  apportionment  of  general  costs  is  not 

ViBoouNT     without  precedent  either  at  common  law  or  in  Chancery.    In  the 

^^       case  of  two  defendants^  where  one  succeeded  and  one  fedledy  it 

^^"*'-     was  well  established  by  a  series  of  cases  that  the  defendant  who 

Lord  Coleridge,  succceded  was  piim&  facie  entitled  to  the  whole  of  his  separate 

costs,  and  an  aliquot  part  of  the  joint  costs  of  the  defence: 

Griffitha  v.  Kynaston  (1) ;    Oriffitha  v.  Jones  (2) ;  Starling  v. 

Cozens  (3) ;  Cain  y.  Adams.  (4)    And  in  equity,  where  a  part  of 

a  bill  was  dismissed  with  costs,  and  relief  was  given  on  the 

residue  of  the  bill  with  costs,  the  general  costs  of  the  plaintiff 

were  apportioned:  see  certificate  of  taxing  master  in  Saner  y. 

BUtan  (5);  though  the  same  result  did  not  follow  where  the 

plaintiff  was  directed  to  pay  the  amount  by  which  the  costs  had 

been  increased  by  a  particular  claim,  or  the  costs  occasioned  by 

the  addition  of  a  particular  party,  as  in  UmfreviUe  y.  Johnson  (6). 

No  doubt  at  common  law,  where  a  plaintiff  has  succeeded  in 
part  and  fjEuiled  in  part,  and  the  costs  have  been  ordered  to  follow 
the  respectiYe  events,  the  invariable  practice  has  been  to  give  to 
the  plaintiff  the  entire  general  costs  of  the  action,  and  to  give  to 
the  defendant  only  the  costs  exclusively  attributable  to  the  issue 
or  issues  on  which  he  has  succeeded,  and  this  on  the  ground  that, 
as  the  defendant  made  an  action  necessary,  he  must  pay  the 
general  costs  of  that  action.  But  the  reason  of  this  rule  does  not 
apply  to  a  case  like  the  present,  where  two  plaintiffs  sue  on 
separate  causes  of  action,  and  where  one  plaintiff  ought  never  to 
have  brought  an  action  at  all,  and  where,  as  against  the  other 
plaintiff,  the  defendant  ought  never  to  have  made  the  action 
necessary. 

[ELaving  dealt  with  a  subsidiary  point  as  to  whether  certain 
paragraphs  in  the  amended  statement  of  claim  stated  fietctB 
applicable  to  the  cases  of  both  plaintiffs,  the  Lord  Chief  Justice 
continued : — '\ 

We  shall,  therefore,  make  one  order  on  the  two  applications, 
and  refer  the  xoatter  back  to  the  master  with  a  direction  that  in 
the  costs  to  be  paid  by  the  defendants  to  Neuff  is  to  be  included 

(1)  2  Tyrw.  767.  (4)  6  L.  J.  (K.B.)  252. 

(2)  2  C.  M.  &  R.  333.  (5)  11  Ch.  D.  at  p.  417. 

(3)  2  C.  M.  &  B.  445.  (6)  Law  Rep.  10  Gh.  580. 
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one  half  of  the  plaintiffs'  general  costs ;  and  in  the  costs  to  be  1886 

paid  by  the  plaintiff  Lord  Gort  to  the  defendants  is  to  be  in-  Vuoouht 

eluded  one  half  of  the  defendants'  general  costs.  ^^ 

Under  the  circumstances  of  this  case,  we  give  no  costs  of  these  Bownbt. 


J.R. 
The  plaintiffs  appealed  from  this  judgment. 

1886.  July  5.  Moorsom,  Q.C.,  and  W.  WUlSy  for  the  plaintiffs. 
The  orders  made  by  Field,  J.,  were  correct,  and  the  representatiye 
of  the  plaintiff  Neuff  is  entitled  to  the  whole  of  Neuff's  general 
costs  of  the  action.  Before  the  Judicature  Acts  the  question  could 
not  have  arisen,  because  the  plaintiffs  could  not  have  been  joined, 
but  under  Order  XYL,  r.  1,  they  are  rightly  joined,  for  the  case 
comes  within  the  words  of  that  rule :  *^  All  persons  may  be  joined 
as  plaintiffs  in  whom  the  right  to  any  relief  claimed  is  alleged  to 
exist,  whether  jointly,  severally,  or  in  the  alternative."  The 
judgment  of  this  Court  in  Booth  v.  Briscoe  (1)  shews  that  the 
present  case  comes  within  that  rule.  The  rule  points  out  what 
costs  an  unsuccessful  defendant  is  entitled  to,  namely,  the  *^  costs 
occasioned  by  so  joining  any  person  who  shall  not  be  found  en- 
titled to  relief,"  and  therefore  the  defendants  are  entitled  only 
to  the  costs  occasioned  by  joining  Viscount  Gort.  It  is  too  late 
at  this  stage  of  the  proceedings  to  object  to  the  joinder  of  the 
plaintiffs,  or  to  contend  that  their  claims  are  in  substance  two 
separate  actions,  and  the  respondents  cannot  succeed  without 
establishing  this,  for  otherwise  the  general  costs  cannot  be  ap- 
portioned. In  Beat  and  PeraotuU  Advance  Co.  v.  McCarthy  (2) 
Jessel,  M.B.,  said :  "  At  common  law  there  is  no  such  thing  as 
apportionment  of  costs.  There  is  an  apportionment  of  costs  in 
equity,  but  it  is  of  quite  a  different  kind — it  is  an  apportionment 
of  costs  between  different  claims."  This  was  said  since  the  Judi- 
cature Acts,  and  those  Acts  make  no  difference  in  the  law  so 
stated :  Sparrow  v.  EilL  (3) 

Jdf,  Q.C.  (J.  Martin  Bouth^  with  him),  for  the  defendants. 
There  are  in  substance  two  separate  actions,  and  the  case  ought 
to  be  treated  as  if  two  writs  had  been  issued.  If  there  had  been 
two  writs,  as  there  ought  to  have  been,  the  defendants  would 

(1)  2  Q.  B.  D.  496.  (2)  18  CL.  D.  at  p.  308. 

(3)  8  Q.  B.  D.  471*. 
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have  had  to  pay  full  costs  to  Neuff,  but  they  would  have  reco- 
vered full  costs  from  Lord  Gort.  It  is  unjust  that  they  should 
be  put  in  a  worse  position  by  the  act  of  the  plaintiffs  in  joining 
in  one  writ.  Order  XVI.,  r.  1,  does  not  apply,  but  even  if  it 
does  there  are  still  two  separate  and  distinct  claims.  The  word 
"  event  '*  in  the  order  of  reference  is  severable ;  that  is,  there  are 
really  two  events — the  event  as  between  Lord  Gort  and  the  de- 
fendants, and  the  event  as  between  Neuff  and  the  defendants. 
The  same  result  ought  to  follow  from  each  event.  The  main 
contention  was  between  Lord  Gort  and  the  defendants,  and  in 
this  the  defendants  have  been  successful,  and  ought  to  recover 
their  costs. 

In  addition  to  the  authorities  above  referred  to  the  following 
were  cited :  Pollock  v.  Lester  (1)  ;  Johnson  v.  MUh  (2) ;  Appletcn 
V.  Chapel  Toum  Paper  Co.  (3) ;  Myers  v.  Defries  (4) ;  Siooke  v. 
Taylor  (5) ;  D'Hormusgee  v.  Chey  (6) ;  In  re  Broum^  Ward  v. 
Morse.  (7) 

Moarsom^  Q.C.,  was  not  called  upon  to  reply. 

Lord  Esheb,  M.B.  In  this  case  two  separate  sets  of  plaintiffs 
have  brought  an  action  against  one  set  of  defendants.  The 
plaintiffs  were  separate,  and  their  rights  were  separate,  and  there 
was  not  any  identical  question  to  be  decided  as  between  each  set  of 
plaintiffs  and  the  defendants ;  but  no  objection  was  taken  on  the 
part  of  the  defendants  to  the  joinder  of  the  plaintiffs.  The  plead- 
ings were  closed,  and  the  defendants  took  no  objection  to  such 
joinder ;  the  action  came  on  for  trial,  and  still  the  defendants 
took  no  objection.  An  order  was  made  by  consent  to  refer  the 
action  and  all  matters  in  difference  to  an  arbitrator,  and  no  ob- 
jection was  taken,  but  the  proceedings  were  treated  as  one  action 
by  consent.  The  words  used  in  the  order  of  reference  were  "the 
action,"  and  that  order  provided  that  the  costs  of  the  action 
should  abide  the  event.  The  arbitrator  found  that,  as  to  the 
claim  of  Viscount  Gort,  the  defendants  were  entitled  to  succeed, 
but  that  the  plaintiff  Neuff  was  entitled  to  succeed  as  against 
the  defendants,  and  he  entered  judgment  in  the  action  accord- 

(1)  11  Hare,  266.  (4)  5  Ex.  D.  180. 

(2)  Law  Bep.  3  C.  P.  22.  (6)  5  Q.  B.  D.  569. 

(3)  45  L.  J.  (Ch.)  276.  (6)  10  Q.  B.  D.  13. 

(7)  23  Ch.  D.  377. 
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ingly.    The  arbitrator  had  not  the  powers  of  a  judge  at  nisi       1886 

priusy  and  had  no  power  over  the  costs  of  the  action,  for  by  the    vmoount 

Older  of  reference  these  costs  were  to  abide  the  event,  that  is  to       ^^"^ 

say,  they  were  to  follow  the  result,  as  the  law  directs  in  the     Bownet. 

absence  of  any  special  direction.  If  the  arbitrator  had  had  power  LoniEsher.M.R. 

over  the  costs,  he  might  have  given  some  special  direction  as  to 

how  the  costs  should  go ;  but  having  no  such  power  under  the 

order  of  reference  he  could  not  give  any  such  direction.    We 

have,  therefore,  to  decide  how  the  costs  are  to  be  taxed  according 

to  law,  and  we  must  ascertain  whether  Order  XVL,  r.  1,  directs 

how  they  are  to  be  taxed,  and  whether  the  present  case  falls 

within  that  rule.    This  turns  on  the  construction  of  the  rule. 

The  words  are:   ''All  persons  may  be  joined  as  plaintiffs  in 

whom  the  right  to  any  relief  claimed  is  alleged  to  exist,  whether 

jointly,  severally,  or  in  the  alternative.    And  judgment  may  be 

given  for  such  one  or  more  of  the  plaintiffs  as  may  be  found  to 

be  entitled  to  relief,  for  such  relief  as  he  or  they  may  be  entitled 

to,  without  any  amendment"    If  there  were  no  case  in  point  we 

should  have  to  construe  these  words  according  to  the  best  of  our 

ability,  and  there  might  be  some  difficulty,  but  their  meaning 

has  been  settled  by  the  decision  of  this  Court  in  Booth  v. 

Briscoe.  (1) 

In  my  opinion  the  proper  mode  of  dealing  with  authorities 
which  bear  upon  the  question  before  the  Court  is  to  endeavour  to 
ascertain  on  what  ground  the  decision  proceeded,  and  to  accept 
it  as  correct  if  it  is  the  decision  of  a  Court  of  superior  or 
co-ordinate  jurisdiction.  It  seems  to  me  that  the  judges  who 
decided  the  case  to  which  I  have  just  referred  construed  the  rule 
as  meaning  that  where  there  are  different  plaintiffs,  who  are 
seeking  wholly  different  relief,  they  may  be  joined ;  that  is  to  say, 
there  is  no  limit  to  the  power  of  joinder  under  the  rule ;  but  the 
power  of  joinder  would  be  subject  to  the  other  rules,  and  there- 
fore the  defendant,  if  he  finds  himself  embarrassed,  may  apply  to 
have  one  of  the  plaintiffs  struck  out,  or,  if  the  judge  thinks  that 
the  claims  of  the  different  plaintiffs  cannot  properly  be  dealt  with 
together,  he  may  make  an  order  to  strike  out  one  of  the  plaintiffs, 
or  may  direct  that  there  shall  be  separate  trials.     The  rule 

(1)  2  Q.  B.  D.  496. 
Vol.  XVn.  2  Y  2 
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1886       continues  as  follows :  ^'  But  the  defendant,  though  unsuccessful, 
ViBoouNT    shall  be  entitled  to  his  costs  occasioned  by  joining  any  peison  who 


QOBT 


V. 


shall  not  be  found  entitled  to  relief,  unless  the  Ck>urt  or  a  judge, 
BoT^nEj.  in  disposing  of  the  costs,  shall  othemise  direct."  I  think  these 
Lord  Esher,M.B.  words  apply  as  between  a  plaintiff  who  has  succeeded  in  the 
action  and  a  defendant  who  has  fSetiled.  The  case  of  BooA  y. 
Brioeoe  (I)  decides  that  plaintifb  may  be  joined  unless  an  oxAex 
is  made  to  the  contrary,  and  we  are  bound  by  that  dedsion*  In 
D'Hormusgee  v.  Orey  (2)  Denman  and  Manisty,  J  J.,  adopted  the 
same  construction,  and  there  was  no  appeal  from  their  deeisioii. 
I  think  the  intention  <^  Order  XYL,  r*  1,  was  that  plaintij& 
might  be  joined,  subject  to  the  restrictions  imposed  by  the  oth^ 
rules ;  but  the  decision  in  Booth  v.  Brisooe  (1)  is  binding  on  4his 
Court,  and  it  shews  the  construction  which  the  judges  have  laid 
down  and  acted  on.  Assuming  that  one  of  two  plaintiflh  could  be 
struck  out  on  the  mere  application  of  the  defendant,  without 
shewing  that  the  joinder  was  embarrassing,  in  the  present  caae 
there  was  what  amounted  to  consent  on  the  part  of  the  defeodaats, 
and  it  is  now  too  late  for  them  to  object  My  view  as  to  the  oon- 
struction  of  Order  XYI.,  r.  1,  is  ikiB :  I  agree  with  the  decision 
in  Booth  y.  Briacoe  {!)  that  the  rule  giYes  unlimited  power  to  join 
different  plaintiffs,  subject  to  the  other  rules.  For  these  reasons 
I  am  of  opinion  that,  on  the  question  of  the  construction  of  the 
rule,  which  I  think  was  not  Yery  distinctly  brought  before  the 
DiYisional  Court,  we  are  bound  to  decide  in  faYOur  of  the 
plaintiffs.  The  appeal,  therefore,  will  be  allowed^  and  the  orders 
of  Field,  J.,  restored* 

BowEK,  L.J.  I  agree  in  the  result,  that  this  appeal  must  be 
allowed.  By  the  order  of  reference  the  costs  were  to  abide  the 
eYent,  and  therefore  we  haYO  only  to  consider  how  the  costs 
would  be  dealt  with  according  to  law  in  the  absence  of  any 
special  direction :  we  haYC  no  discretion  as  to  the  costs.  The 
action  was  brought  by  a  reYcrsioner  and  his  tenant  The  arbi- 
trator held  that  the  reYersioner  had  suffered  no  damage,  and  dis- 
missed his  claim,  but  he  held  that  the  tenant  was  entitled  to 
succeed.  It  is  contended  on  behalf  of  the  defendants  that  the 
two  separate  causes  of  action  remain  two  actions,  and  therefore^ 

(1)  2  Q.  B.  1).  496.  (2)  10  Q.  B.  D.  13. 
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either  the  case  does  not  come  within  the  terms  of  Order  XVL,       1886 

r.  1,  or  if  it  does,  still,  according  to  the  true  construction  of  that     vnoomrr  " 

rule,  there  are  two  actions.    In  my  opinion  it  is  impossible  sue-       ^^ 

cessfully  to  contend  at  this  stage  of  the  case  that  this  is  not    IBownbt. 

one  action*so  as  to  come  within  Order  XYL,  r.  L    In  the  plead-    boi^^.j. 

ings,  in  the  order  of  reference,  throughout  the  reference,  and  in 

the  award,  it  has  been  so  treated ;  in  all  the  proceedings  it  has 

been  dealt  with  on  that  footing,  and  it  is  too  late  now  to  object 

that  there  should  have  been  two  writs  and  two  different  actions 

brought  by  separate  plaintiffs.    Order  XYL,  r.  1,  points  out  how 

the  eoets  are  to  be  dealt  with  whete  the  defendant  is  unsuccessful, 

but  one  of  the  plaintifib  is  wrongly  joined.    The  defendant  in 

such  a  case  is  entitled,  not  to  half  the  general  costs  of  the  action, 

which  appears  to  be  the  contention  on  behalf  of  the  respondents, 

but "  to  his  costs  occasioned  by  so  joining  any  person  who  shall 

not  be  found  entitled  to  relief,"  unless  otherwise  ordered.    I  wish 

to  add  that  I  am  not  prepared  now  to  hold  that  Order  XYL,  r.  1, 

giyes  unlimited  power  to  join  plaintiffs.    The  rule  is  framed  in  a 

peculiar  way ;  the  words  are  "  in  whom  the  right  to  any  relief 

claimed  is  alleged  to  exist,"  and  it  is  difScult  to  say  that  this 

means  the  same  as  ^  any  right."    I  cannot  help  thinking  that  if 

the  firamers  of  the  rules  had  intended  to  introduce  so  startling  an 

alteration  they  would  have  used  more  accurate  words.    I  think 

the  Court  in  Booth  v.  Briscoe  (1)  only  held  that  the  action  there 

came  within  the  rule,  and  that  all  which  the  case  decides  is  that 

the  mere  fitct  of  a  number  of  separate  causes  of  action  being  joined 

does  not  prevent  the  case  from  falling  within  the  rule.    I  do  not 

wish  to  decide  more'than  is  necessary  for  the  purpose  of  the  present 

appeal,  and  if  we  had  to  consider  whether  all  plaintiffis  may  be 

joined,  so  many  circumstances  might  arise,  which  I  cannot  now 

contemplate,  that  I  prefer  not  to  decide  such  a  question.    The 

present  case  has  been  so  treated  throughout  that  the  defendants 

are  not  entitled  to  contend  at  this  stage  of  the  proceedings  that 

it  does  not  come  within  Order  XYL,  r.  1. 

Appeal  dllotced. 
Solicitors  for  plaintiffs :  WcUfords. 

Solicitors  for  defendants :  Clarke  &  Calkin. 

(1)  2  Q.  B.  D.  496. 

P.  B.  H. 
2  Y  2  2 
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1886  [IN  THE  COURT  OF  APPEAL.] 

Jtt/yl,  97  MACDOUGALL  v.  KNIGHT  &  SON. 

Libd — Privilege — Report  of  Proceedings  in  Courts  of  Justice — PvMioatum 
of  Judgment  alone, 

A  fair  and  accurate  report  of  the  judgment  in  an  action,  published  boni  fide, 
and  without  malice^  is  privileged,  although  not  accompanied  by  any  report  of 
the  evidence  given  at  the  trial. 

Defendants  published  in  the  form  of  a  pamphlet  a  report  of  the  judgment 
delivered  in  a  former  action  which  plaintiff  had  brought  against  them.  The 
pamphlet  contained  no  separate  report  of  the  evidence  given  at  the  trial,  and 
there  were  passages  in  the  judgment  reflecting  on  plaintifiTs  character.  In  an 
action  for  libel  in  respect  of  such  publication  the  jury  found  that  the  pamphlet 
was  a  fair,  accurate,  and  honest  report  of  the  judgment,  and  was  published  bona 
fide  and  without  malice : — 

Eeld^  affirming  the  judgment  of  Day  and  Wills,  JJ.,  that  it  was  not  necessary 
to  ask  the  jury  whether  the  pamphlet  was  a  fair  report  of  the  trial,  that  the 
right  questions  had  been  left  to  the  jury,  and  defendants  were  entitled  to  judg- 
ment on  the  findings. 

Action  for  libel. 

On  the  30th  of  June,  1884,  North,  J.,  delivered  judgment 
in  favour  of  the  present  defendants  in  an  action  brought  against 
them  by  the  present  plaintiff  in  the  Chancery  Division. 

The  defendants  published,  and  circulated  among  their  cn»- 
tomers  and  friends,  a  pamphlet,  headed  by  the  paragraph  read  by 
the  Master  of  the  Bolls  in  giving  judgment  on  this  appeal  The 
rest  of  the  pamphlet  consisted  in  a  report  of  the  judgment  of 
North,  J.,  but  contained  no  separate  report  of  the  evidence  given 
at  the  trial.  There  were  passages  in  the  judgment  which  re- 
flected on  the  character  of  the  plaintiff,  who  brought  thb  action 
to  recover  damages  for  the  publication  of  the  pamphlet. 

At  the  trial  Huddleston,  B.,  left  the  following  questions  to  the 
jury:— 

1.  Was  the  pamphlet  in  fact  a  &ir,  accurate,  and  honest  report 
of  the  judgment  of  Mr.  Justice  North  ? 

The  jury  found  that  it  was. 

2.  Was  the  pamphlet  published  by  the  defendants  bona  fide, 
and  with  the  honest  intention  of  making  known  the  trae  facts  of 
the  case,  and  in  order  to  protect  their  reputation,  and  in  reason- 
able self  defence  ? 
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The  jury  found  that  it  was  so  published.  1886 

3.  Was  there  malice  ?  Macdouoall 

The  jury  found  that  there  was  not.  Kkioht  & 

On  these  findings  the  verdict  and  judgment  were  entered  for        ^^• 

the  defendants. 

An  application  by  the  plaintiff  for  a  new  trial  on  the  ground 

of  misdirection  was  refused  by  Day  and  Wills,  JJ.,  from  whose 

judgment  the  plaintiff  now  appealed. 

July  8.  FoulkeSj  for  the  plaintiff.  There  ought  to  be  a  new 
trial  on  the  ground  of  misdirection  in  leaving  the  first  question 
to  the  jury.  The  question  ought  to  have  been  whether  the 
pamphlet  was  a  fair,  accuratOi  and  honest  report  of  the  trial — not 
of  the  judgment.  Possibly  a  report  of  a  judgment  may  be  a  fair 
report  of  the  trial  under  certain  circumstances,  as  where  the 
judgment  states  all  the  fetcts  that  have  been  proved,  but  whether 
it  is  a  £air  report  of  the  trial  or  not  is  a  question  of  fact,  which 
ought  to  be  left  to  the  jury :  Milimch  v.  Lloyds.  (1)  A  perfectly 
accurate  report  of  what  was  said  by  a  judge  in  giving  judgment 
may  fail  to  convey  to  the  minds  of  those  who  read  it  a  correct 
impression  of  what  the  evidence  was,  and  its  bearing  on  the  cha- 
racter of  an  individual.  If  so  it  is  not  a  fair  report  of  the  trial, 
and  is  not  privileged. 

Blake  Odgers,  for  the  defendants.  The  right  question  was  left 
to  the  jury.  A  correct  report  of  the  judgment  is  necessarily  a 
correct  report  of  what  was  decided.  It  cannot  be  for  the  jury  to 
say  whether  the  summing-up  or  judgment  of  a  judge  gives  a  fair 
statement  of  what  was  proved  at  the  trial.  To  ask  them  this 
would  be  to  ask  them  whether  the  judgment  was  right  or  wrong. 
Questions  as  to  the  conduct  of  judges  in  the  administration  of 
justice  ought  not  to  be  submitted  to  the  determination  of  a  jury : 
8eoU  V.  Stansjield.  (2)  It  is  impossible  to  report  every  word  of 
the  evidence  given  at  every  trial  which  is  reported,  and  the  effect 
of  limiting  the  privilege,  as  the  plaintiff  seeks  to  limit  it,  would 
be  to  render  it  practically  impossible  to  report  the  proceedings 
in  courts  of  justice. 

JFavlkei,  replied. 
(1)  46  L.  J.  (C.  P.)  404.  (2)  Law  Rep.  3  Ex.  22a 
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1886  July  9.  LoBD  EsHEBy  M.B.    In  this  case  an  action  was  bionght 

Maodouqall  by  the  plaintiff  against  the  defendants  to  recover  damages  for  the 

KinoHT&    publication  of  an  alleged  libeL  At  the  trial  before  Huddleston,  B., 

Son.       and  a  special  jury,  the  eyidence  shewed  that  the  alleged  libel 

was  contained  in  a  pamphlet  which  had  been  published  by  the 

defendants  and  sent  round  to  the  defendants'  friends.     This 

pamphlet  contained  the    report  of  a  judgment  deliyered  by 

Norths  J.y  in  favour  of  the  defendants^  in  an  action  which  had 

been  brought  against  them  by  the  present  plaintiff.  The  pamphlet 

in  question  was  headed  as  follows : — 

**  MacDcyugall  y.  Kmght  &  Son.  Beport  of  the  judgment  of 
Mr.  Justice  North  given  on  the  30th  of  June,  1884,  at  the  Boyal 
Courts  of  Justice.  The  reports  of  the  trial  in  the  local  papers 
are  so  fragmentary  and  abbreviated  as  to  be  bewildering  to  any 
one  desirous  of  understanding  the  case,  and  in  some  particulars 
misleading.  Messrs.  Enight  &  Son  therefore  think  it  only  £edr  to 
offer  to  their  friends  a  verbatim  report  of  the  very  able  judgment 
of  Mr.  Justice  North,  which  contains  an  impartial  statement  of 
facts  with  the  conclusions  deducible  from  them,  and  really  gives 
all  the  information  necessary  to  be  known  by  any  one  feeling 
an  interest  in  the  matter. 

^^  Messrs.  Enight  &  Son  take  this  opportunity  of  expressing  the 
gratitude  they  feel  for  the  universal  sympathy  shewn  them  during 
the  trial." 

The  pamphlet  contained  a  report  of  the  judgment  only. 
Huddleston,  B.,  left  certain  questions  to  the  jury,  and  on  thdr 
findings  caused  the  verdict  to  be  entered  for  the  defendants. 
The  plaintiff  applied  to  a  Divisional  Court  for  a  new  trial  on  the 
ground  of  misdirection ;  his  application  was  refused,  and  he  now 
appeals  £rom  such  refusal. 

The  questions  left  to  the  jury  were,  first.  Whether  the  pamphlet 
was  in  fact  a  fair,  accurate,  and  honest  report  of  the  judgment 
delivered  by  North,  J.;  secondly,  V^hether  the  pamphlet  was 
published  by  the  defendants  bon&  fide,  and  with  the  honest  inten- 
tion of  making  known  the  true  facts  of  the  case  and  in  order  to 
protect  their  reputation,  and  in  reasonable  self-defence ;  thirdly^ 
Whether  there  was  malice.  The  jury  answered  the  first  two 
questions  in  the  affirmative,  and  the  third  in  the  negative. 
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It  is  contended  on  behalf  of  the  plaintiff  that  the  first  question       1886 
which  was  left  to  the  jury  was  erroneous^  and  that  it  ought  to  MAODoualix 
have  been  whether  the  pamphlet  contained  a  fair  report  of  the    ^jnaar  & 
trial,  not  of  the  judgment.  Sot. 

The  jury  have  found  that  the  pamphlet  contained  an  accurate  LordEdier,M.R. 
report  of  the  judgment,  and  that  it  was  published  bona  fide 
and  without  malice,  and  the  correctness  of  these  findings  is  not 
questioned.  Therefore  the  proposition  on  behalf  of  the  plaintiff 
is  that  if  a  verbatim  report  of  a  judgment  is  published,  and  the 
judgment  so  published  reflects  on  the  character  of  any  person,  the 
publication  cannot  be  defended  unless  a  report  of  all  the  evidence 
given  at  the  trial  is  also  published,  or,  if  this  is  not  the  proposition, 
it  must  then  be  suggested  that  the  jury  should  be  asked  whether 
the  judgment  contained  a  fair  and  accurate  representation  of  the 
facts  proved.  It  was  decided  by  the  Court  of  Queen's  Bench  in 
Lord  Campbell's  time  in  Lewis  v.  Levy  (1)  that  public  policy 
justifies  the  publication  of  the  proceedings  in  a  court  of  justice, 
on  the  ground  that  the  court  is  open  to  the  public,  but  cannot 
hold  all  the  people  who  may  wish  to  be  present,  and  it  is  for  the 
public  benefit  that  what  takes  place  in  court  should  be  made 
known  to  all.  Therefore  it  is  not  correct  to  say  that  what  may  be 
published  is  a  fair  report  of  the  trial,  for  it  is  clear  that  a  fair 
report  of  every  proceeding  in  an  open  court  of  justice,  whether  it 
be  a  trial  or  not,  may  be  published.  If  the  trial  lasts  for  several 
days,  all  the  same  people  would  not  be  in  court  on  the  different 
days,  and  in  such  a  case  if  a  fair  report  of  all  that  takes  place  on 
any  one  day  is  published,  the  readers  of  that  report  are  placed  in 
the  same  position  as  if  they  had  been  in  court  on  that  day  and 
had  heard  the  proceedings.  If  a  fair  report  of  any  one  distinct 
part  of  a  trial  is  published  the  publication  is  justifiable,  and 
therefore  a  fair  report  of  the  whole  of  one  day's  proceedings  is 
privileged,  even  if  the  result  is  that  the  publication  bears  hardly 
on  the  character  of  an  individual,  who  may  be  in  a  position  at  a 
later  stage  to  answer  all  that  is  brought  forward  against  him.  If 
a  part  of  what  takes  place  on  a  particular  day  is  published  as  the 
whole  of  the  day's  proceedings,  such  a  publication  does  not  put 
people  who  have  not  been  in  the  court  in  the  same  position  as 
(1)  E.  B.  &  K  537 ;  27  L.  J.  (Q.B.)  282. 
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1886        those  who  heard  the  case  in  court,  and  therefore  is  not  a  fiair 
MACDorQALL  pubUcation.    In  my  opinion  the  word  "  fair,"  when  used  with 
Knight  &    ^og&i^  to  such  a  publication  as  we  are  discussing,  is  equivalent  to 
Sq^-       fairly  correct ;  whether  a  person's  mind  is  fair  is  involved  in  the 
LordE6her.M.R.  questiou  whether  the  publication  is  bona  fide.    The  question  as 
to  fairness  arises  only  when  the  report  is  not  ^literatim  et 
verbatim ;"  if  it  is  so  no  such  question  can  arise.    It  has  beea 
decided,  as  I  have  observed,  that  a  report  of  one  day's  proceed- 
ings may  be  published,  and  in  the  same  way  the  judgment  is 
quite  a  separate  part  of  the  proceedings.    Suppose  the  judgment 
to  be  erroneous,  still  the  people  who  were  not  in  court,  but  who 
read  the  report,  are  put  in  the  same  position  as  those  who  were  in 
court  and  heard  the  judgment  delivered.    The  responsibility  for 
the  accuracy  of  the  judgment  rests  on  the  judge  who  delivers  it, 
not  on  the  person  who  publishes  the  report  of  it. 

I  am  of  opinion  therefore  that  an  accurate  report  of  a  judg- 
ment is  not  libellous.  If  this  is  so,  the  questions  left  to  the  jury 
by  the  judge  in  the  present  case  exhaust  the  matter.  The  fSetct  of 
publication  in  the  form  of  a  pamphlet,  and  not  in  a  newspaper, 
is  to  my  mind  immaterial,  and  the  heading  of  the  pamphlet, 
which  I  have  read,  is  clearly  not  a  libel.  It  appears  from  the 
finding  of  the  jury  that  the  pamphlet  was  published  with  the 
bona  fide  intention  of  letting  the  outside  public  know  what  had 
been  decided ;  if  a  garbled  account  and  an  unfair  representation 
had  been  given  the  answers  of  the  jury  would  have  been  different 
from  what  they  were.  I  do  not  for  a  moment  admit  that  a  jury 
can  be  asked  whether  the  summing-up  of  the  judge  or  his  judg- 
ment in  the  case  of  which  the  report  is  published  was  £ur  or 
accurate.  To  hold  so  would  in  my  opinion  be  most  mischievous, 
for  it  would  tend  to  destroy  the  independence  of  the  judges. 
For  these  reasons  I  am  of  opinion  that  the  decision  of  the  Divi- 
sional Court  is  right,  and  ought  to  be  a£Srmed,  and  more  especially 
I  agree  with  the  judgment  of  Wills,  J. 

BowEK,  L.  J.  It  appears  to  me  that  it  is  for  the  interest  of  the 
community  that  no  restriction  should  be  placed  on  the  publica- 
tion of  what  judges  say  in  the  course  of  proceedings  in  courts  of 
justice.    Perhaps  this  view  may  not  always  have  been  adopted^ 
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but  as  Cockbarn^  C.J.,  observed  in  W(Mon  v.  Walter  (1),  the  law       isse 
develops  itself  gradually.    In  delivering  the  judgment  of  the  MAmwnnAT.TT 
Court  in  that  case  the  Chief  Justice  said :  "  Whatever  disadvan-    ^^^^^  ^ 
tages  attach  to  a  system  of  unwritten  law,  and  of  these  we  are        Son. 
fully  sensible,  it  has  at  least  this  advantage,  that  its  elasticity    bowcii,l.j. 
enables  those  who  administer  it  to  adapt  it  to  the  varying  con- 
ditions of  society,  and  to  the  requirements  and  habits  of  the  age 
in  which  we  live,  so  as  to  avoid  the  inconsistencies  and  injustice 
which  arise  when  the  law  is  no  longer  in  harmony  with  the  wants 
and  usages  and  interests  of  the  generation  to  which  it  is  immedi- 
ately applied.  Our  law  of  libel  has  in  many  respects  only  gradually 
developed  itself  into  anything  like  a  satisfactory  and  settled  form. 
The  full  liberty  of  public  writers  to  comment  on  the  conduct  and 
motives  of  public  men  has  only  in  very  recent  times  been  recog- 
nised  Again,  the  recognition  of  the  right  to  publish  the 

proceedings  of  courts  of  justice  has  been  of  modem  growth.  Till 
a  comparatively  recent  time  the  sanction  of  the  judges  was  thought 
necessary  even  for  the  publication  of  the  decisions  of  the  Courts 
upon  points  of  law.  Even  in  quite  recent  days  judges,  in  holding 
publication  of  the  proceedings  of  courts  of  justice  lawful,  have 
thought  it  necessary  to  distinguish  what  are  called  ex  parte  pro- 
ceedings as  a  probable  exception  from  the  operation  of  the  rule. 
Yet  ex  parte  proceedings  before  magistrates,  and  even  before 
this  Court,  as,  for  instance,  on  applications  for  criminal  informa- 
tions, are  published  every  day,  but  such  a  thing  as  an  action  or 
an  indictment  founded  on  a  report  of  such  an  ex  parte  proceeding 
is  unheard  of,  and,  if  any  such  action  or  indictment  should  be 
brought,  it  would  probably  be  held  that  the  true  criterion  of  the 
privilege  is,  not  whether  the  report  was  or  was  not  ex  parte,  but 
whether  it  was  a  fiedr  and  honest  report  of  what  had  taken  place, 
published  simply  with  a  view  to  the  information  of  the  public, 
and  innocent  of  all  intention  to  do  injury  to  the  reputation  of  the 
partyaflrected"(2.) 

This  passage  shews  that  the  ground  on  which  immunity  is 

extended  to  the  publication  of  proceedings  in  courts  of  justice 

is  that  the  courts  are  meant  to  be  public,  and  therefore  an 

action  will  not  lie  for  the  publication  of  a  true  report  of  their 

(1)  Law  Rep.  4  Q.  B.  73.  (2)  Law  Bep.  4  Q.  B.  at  pp.  93,  94. 
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1886        proceedings  or  a  report  published  without  malice  and  in  good 
Maotouoall  faith.    It  is  important  that  the  country  should  know  what  goes 

KnoHT  &    ^^  ^^  courts  of  justice^  and  there  is  also  this  consideration,  that 
^^       justice  is  often  assisted  by  the  publication  of  reports  of  proceed- 

Boweii.L.j.  ings.  It  is  not  only  true  that  no  action  will  lie  for  the  publica- 
tion of  a  correct  account  of  all  that  has  passed,  but  the  proposition 
must  be  extended  so  as  to  include  the  case  of  a  fair  summarised 
account.  The  difficulty  arises  with  regard  to  fragmentary  accounts 
of  proceedings.  Clearly  there  would  be  no  protection  if  a  report 
of  a  fragment  were  published  as  a  report  of  the  whole.  It  is  true 
that  a  report  of  a  fragment  may  be  published,  if  it  is  a  complete 
report  of  one  particular  part,  as  in  Letoia  y.  Levy  (1),  the  decision 
in  which  case  shews  that  the  proprietor  of  a  newspaper  cannot 
be  held  liable  for  publishing  a  report  of  the  first  day's  proceed- 
ings before  the  case  is  concluded. 

I  think  also  that  a  report  of  a  portion  of  the  case,  if  correctly 
given,  is  privileged,  but  if  it  is  published  maliciously  the  privi- 
lege is  destroyed.  In  the  case  of  a  newspaper  the  publication  of 
proceedings  from  time  to  time  without  malice  is  undoubtedly 
privileged ;  yet  it  does  not  by  any  means  follow  that  a  person 
might  publish  a  true  report  of  a  part  of  the  proceedings,  if  he 
did  so  maliciously.  I  have  come  to  the  conclusion  that  a 
judgment  is  such  a  matter  of  public  interest  that  a  report  of  it 
may  be  published. 

It  seems  to  me  that  public  policy  requires  that  the  law  should 
be  as  I  have  stated,  and  on  this  ground  I  have  come  to  the  con- 
clusion that  the  present  appeal  flails. 

Fbt,  L.J.  The  point  to  be  decided,  is  whether  the  report  of 
the  judgment  of  North,  J.,  which  the  defendants  have  published, 
is  a  libel.  No  doubt  it  contains  statements  which  would  be 
libellous  if  the  publication  were  not  privileged.  The  privilege 
exists  on  the  ground  that  the  more  open  the  proceedings  in  a 
court  of  justice  are  the  better.  Then  the  question  arises  as  to  a 
report  of  a  part  of  the  proceedings.  The  question  here  to  be 
decided,  I  think,  is  whether  the  report  published  is  a  fair  report 
of  that  part  of  the  proceedings  of  which  it  purports  to  be  a  report, 
(1)  E.  B.  &  K  637 ;  27  L.  J.  (Q.B.)  282. 
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and  if  it  is  so,  in  my  opinion  it  is  prima  facie  privileged.     No        iBSe 
doubt  in  some  instances  the  fact  of  the  selection  of  a  particular  Maodouoall 
portion  of  the  proceedings  for  publication  may  be  injurious,  but    knioht  & 
in  such  a  case  there  would  be  evidence  of  malice,  and  if  the  jury        ^^- 
find  that  there  is  malice,  the  publication  is  not  protected.    That      ^^* i-J- 
the  publication  of  the  report  of  a  part  of  the  proceedings  may  be 
privileged  is  shewn  by  the  decision  in  the  case  of  Lewis  v. 
Levy  (1).    No  doubt  the  proprietor  of  a  newspaper  which  appears 
from  day  to  day,  and  a  person  who  publishes  a  report  after  the 
termination  of  the  proceedings,  stand  in  somewhat  different 
positions,  but  I  cannot  say  that  I  think  it  unreasonable  to  publish 
the  report  of  a  judgment  in  the  way  in  which  this  report  has 
been  published.    We  cannot  shut  our  eyes  to  the  fact  that  it  is 
by  no  means  an  uncommon  practice  to  publish  a  report  of  the 
judgment  alone,  which  usually  contains  in  itself  a  summary  of 
the  material  fftctb  of  the  case.    In  my  opinion  we  are  bound  to 
have  regard  to  the  ordinary  usages  of  society  in  this  respect,  and 
I  entirely  agree  with  the  view  expressed  by  Lord  Campbell  in 
delivering  the  judgment  of  the  Court  in  Leum  v.  Levy  (2), 
where  he  said,  ^'  The  law  upon  such  subjects  must  bend  to  the 
approved  usages  of  society,  though  still  acting  upon  the  same 
principle,  that  what  is  hurtful  and  indicates  malice  should  be 
punished,  and  that  what  is  beneficial  and  bona  fide  should  be 
protected." 

In  the  present  case  the  jury  have  found  that  the  report  was 
fair  and  accurate,  and  was  published  bona  fide  and  without 
malice. 

For  these  reasons  I  am  of  opinion  that  the  appeal  cannot 

succeed. 

Appeal  dismissed. 

Solicitor  for  plaintiff:  H.  E.  Myer. 

Solicitors  for  defendants :  TiyrVy  Janeways,  Orihble  &  Oddie^fcr 
Payne  &  Fuller ^  Bath. 

(1)  E.  B.  &  E.  537 ;  27  L.  J.  (Q.B.;  282.      (2)  E.  B.  &  E.  at  pp.  560,  561. 

P.  B.  H. 
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1®®6  [IN  THE  COURT  OF  APPEAL.] 

July  17. 

SMALPAGE  V.  TONGE. 


rractice—- Original  Writ  for  Service  within  the  Jurisdiction — Issue  o/ooneur' 
rent  Writ  for  Service  out  of  the  Jurisdiction — Enlargement  of  Time— Sole 
Defendant^BuIes  of  Supreme  Court,  1883,  Order  F/.,  rr.  1,  2;  F///.,r.l; 
LXir^r.l. 

Under  the  Rules  of  Court,  1883,  Order  VI.,  rr.  1,  2,  the  Court  has  power  to 
give  leave  for  the  issue  of  a  concurrent  writ  for  service  out  of  the  jurisdiction, 
although  the  original  writ  was  issued  for  service  within  the  jurisdiction  and  hss 
been  renewed,  and  although  there  is  only  one  defendant  to  the  action.  And 
where  the  writ  has  been  renewed  such  leave  may  be  given,  notwithstanding 
that  the  enlargement  of  time  for  issuing  a  concurrent  writ  may  affect  the  opera- 
tion of  the  Statute  of  Limitations. 

Motion  for  leave  to  issue  a  concurrent  writ  for  service  out  of 
the  jurisdiction. 

In  Marchy  1881,  the  plaintiff  issued  a  writ  in  the  usual  foim 
for  service  within  the  jurisdiction.  He  was  unable  to  serve  the 
defendant  with  the  writ,  as  he  could  not  ascertain  where  he  was 
living.  He  accordingly  obtained  from  time  to  time  orders  under 
Order  YIILy  r.  1,  for  the  renewal  of  the  original  writ,  the  last  of 
such  orders  for  renewal  having  been  obtained  in  March,  1886. 

The  plaintiff  had  recently  discovered  the  whereabouts  of  the 
defendant,  and  found  that  he  was  living  out  of  the  jurisdiction 
at  a  place  in  France,  where  it  would  be  possible  to  serve  him. 
His  right  to  bring  a  fresh  action  having  been  barred  by  effluxion 
of  time,  he  made  the  present  application. 

In  support  of  the  application  evidence  was  produced  shewing 
that  at  the  time  the  original  writ  was  issued  the  plaintiff  was 
unable  to  find  the  defendant,  that  the  defendant  had  left  his 
residence  near  London  and  gone  abroad  for  the  purpose  of  evading 
his  creditors,  that  efforts  had  from  time  to  time  been  made  to 
ascertain  his  whereabouts  from  his  brother  and  otherwise,  but 
that  until  quite  recently,  when  it  was  discovered  that  he  was 
residing  in  France,  such  efforts  had  been  entirely  unsuccessfuL 

The  Queen's  Bench  Division  (Wills  and  Grantham,  JJ.)  refused 
the  application  upon  the  ground  that  it  was  concluded  by  CoU 
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Y.  Sherard  (1),  and  that  an  enlargement  of  time  ought  not  to  1886 

be  granted  when  it  would  affect  the  operation  of  the  Statute  of  Smalpage"" 

Limitations.  Tongb. 
The  plaintiff  appealed. 

Percy  Oye^  for  the  plaintiff.  Order  VL  provides  (rule  1)  that 
a  plaintiff  may  issue  a  concurrent  writ  within  twelve  months  after 
the  issue  of  the  original  writ,  and  that  such  concurrent  writ  shall 
only  be  in  force  while  the  original  writ  is  in  force ;  and  (rule  2) 
that  a  writ  for  service  out  of  the  jurisdiction  may  be  issued  as  a 
concurrent  writ  with  one  for  service  within  the  jurisdiction.  And 
Order  VIII,,  r.  1,  while  providing  that  no  original  writ  shall  be 
in  force  for  more  than  twelve  months  from  the  day  of  the  date 
thereof,  empowers  the  Court,  on  the  application  of  the  plaintiff 
within  the  twelve  months,  to  order  that  the  original  or  concurrent 
writ  be  renewed  for  six  months  from  the  date  of  renewal,  and  so 
from  time  to  time  during  the  currency  of  the  renewed  writ,  and 
such  renewed  writ  is  to  remain  in  force  and  '^be  available  to 
prevent  the  operation  of  any  statute  whereby  the  time  for  the 
commencement  of  the  action  may  be  limited,  and  for  all  other 
purposes,  from  the  date  of  the  issuing  of  the  original  writ  of 
summons."  The  meaning  of  the  expression  "  for  all  other  pur- 
poses" must  be  that  whatever  may  be  done  on  an  original  writ 
may  be  done  on  a  renewed  writ.  Then  by  Order  LXIV,,  r.  7,  the 
Court  or  a  judge  has  power  to  enlarge  the  time  appointed  by  the 
rules  ^*  for  doing  any  act  or  taking  any  proceeding,"  and  such 
enlargement  may  be  ordered,  although  the  application  is  not  made 
until  after  the  expiration  of  the  time  allowed.  Here  the  original 
writ  has  been  duly  renewed  from  time  to  time  and  is  still  in  force, 
and  the  Court  has  a  discretionary  power  to  permit  the  issue  of  a 
writ  for  service  out  of  the  jurisdiction,  to  be  issued  as  a  concurrent 
writ  with  the  original  writ  issued  in  this  case  for  service  within 
the  jurisdiction,  notwithstanding  the  lapse  of  time  since  the  issue 
of  the  original  writ.  DoyU  v.  Kaufman  (2)  is  no  authority  against 
this  application,  for  in  that  case  the  original  writ  had  ceased  to 
be  in  force,  owing  to  the  defiault  of  the  plaintiff  in  neglecting  to 
renew,  and  the  right  of  action  was  altogether  gone,  for  the  Statute 

(1)  11  Ex.  482.  (2)  3  Q.  B.  D.  7. 
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1886  of  Limitations  had  run  between  the  expiration  of  the  twelye 
Smalpagb""  months,  and  the  time  of  the  application  to  renew  the  writ.  No 
-,  ••  diflGiculty  arises  from  the  fact  that  there  is  only  a  single  defend- 
ant to  this  action,  for  it  is  clearly  within  the  contemplation  of  the 
rules  that  a  concurrent  writ  may  be  issued  in  such  a  case.  He 
also  referred  to  Gole  t.  Sherard  (1),  Charrington  v.  Wtiherby{2), 
Be  Jones^  Eyre  v.  Cox  (3),  and  Canadian  OHworhs  Corporation  v. 
flay.'(4) 

July  17.  Cotton;  L.J.  (after  stating  the  facts  of  the  case). 
As  I  understand  it,  one  of  the  principal  reasons  why  the  Court 
of  Queen's  Bench  declined  to  make  this  order  was,  that  they  con- 
sidered that,  having  regard  to  the  date  of  the  issue  of  the  original 
writ,  they  ought  not,  or  had  not  the  power,  to  enlarge  the  time 
for  issuing  a  concurrent  writ.  Order  YL,  r.  1,  no  doubt  fixes  the 
period  of  twelve  months  from  the  issuing  of  the  original  writ,  as 
the  time  within  which  a  plaintiff  must  apply  for  the  issue  of  a 
concurrent  writ.  But  that  is  a  limited  time  within  which  he  is 
to  do  an  act;,  and  power  is  given  to  us,  under  the  7th  rule  of 
Order  LXiy.>  to  enlarge  the  time  for  doing  any  act,  so  that, 
in  my  opinion,  that  difiSculty  ought  not  to  prevail  Of  course 
we  have  to  consider  whether  we  ought  under  the  circumstances 
to  enlarge  the  time,  and  to  make  the  order  for  the  issue  of  a 
concurrent  writ  to  be  served  out  of  the  jurisdiction  in  a  case 
in  which  there  is  but  one  defendant.  These  are  the  difficulties 
we  have  to  consider.  With  regard  to  there  being  only  one  de- 
fendant, although  that  struck  us  as  a  difiGicuJty  when  we  heard  the 
case  yesterday,  yet,  in  my  opinion,  that  circumstance  does  not  in 
any  way  prevent  the  issue  of  a  concurrent  writ.  We  have  asce^ 
tained,  since  yesterday,  from  one  of  the  masters,  what,  irrespec- 
tive of  the  rules,  was  the  practice ;  and  it  appears  that  concurrent 
writs  have  been,  and  are  sometimes  still,  issued  in  cases  where 
there  is  only  a  single  defendant ;  and  it  seems  to  me  within  the 
principle  which  enables  concurrent  writs  to  be  issued  at  all.  The 
object  of  issuing  concurrent  writs,  where  there  are  several  defen- 
dants, is  to  enable  service  to  be  effected  upon  each  of  them.    If 

(1)  11  Ex.  482,  (3)  46  L.  J.  (Ch.)  316. 

(2)  23  Sol.  Joum.  230.  (4)  W.  N.  1878,  p.  107. 
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there  was  a  single  defendant,  sometimes  resident  in  England  and       1886 
sometimes  abroad,  it  would  be  adyisable  to  have  the  power  of    Smalfaob 
serving  him  at  the  place  where,  for  the  time  being,  he  might  be.      TSmoE, 
That  being,  so,  the  issne  of  oonourrent  writs  in  cases  where  there 
is  only  one  defendant,  se^ms  to  be  within  the  principle  which 
enables  concurrent  writs  to  be  issued  at  all. 

The  next  point  whioh  we  haye  to  consider  is  this.  Theoriginal 
writ  was  issued  only  for  serriee  within  the  jurisdiction,  that  is  to 
say,  it  was  not  a  writ  to  be  serred  out  of  the  jurisdiction ;  and, 
apparently,  the  Orders  do  not  enable  a  writ,  when  it  is  once  isiu^ 
for  serviee  within  the  jusisdiotion,  to  be  served  out  of  the  jurisdic- 
tion; liberty  must'  foe  obtained  to  serve  a  writ  out  of  the  jurid- 
dictien  before  the  writ  can  be  issued.  That  really  comes  to  this, 
that  the  different  writ^  ona  for  service  in  the  jurisdiction  and  on6 
for  service  out  of  the  jurisdictioD,  are  in  different  forms,  l^ere 
is,  in  reality,  no  difficulty  as  regards  the  issuing  of  a  concurrent 
writ  to  be  served  out  of  the  jurisdiction,  from  the  foot  that  the 
original  writ  was  one  to  be  served  only  within  the  jurisdiction ; 
because  rule  2  of  Order  YI.,  racpressly  provides  for  tha*.  ^*  A 
writ  for  service  within  the  jurisdiction  may  be  issued  and  marked 
as  a  coneiOBent  writ  with  one  for  service^  or  whereof  notice  in  lieu 
of  service  is  to  be  given,  out  of  the  jurisdiction ;  and  a  writ  for 
service,  or  whereof  natice<in  lieu  t>f  service  is  to  be  given^  out 
of  the  jurisdiction  may  be  issued  and^  marked  as  a  ooneurrent 
writ  with  one  for  service  within  the  jurisdiction." 

Then  we  mnst  look  at  iihe  circumstances  of  the  case  to  see 
whether  we  ought  to  enlarge  the  time,  and  to  authorize  this  con- 
current writ  to  be  issued  for  service  out  of  the  jurisdiction.  It 
appears  from  the  evidence  that  at  the  time  when  the  original 
writ  was  issued  the  defendant  was  nowheie  to  be  found ;  and  it 
appears  also  that  he  left  his  residence  near  London  far  the  pur- 
pose of  evading  this  creditor  who  is  now  suing  him,  and  went 
abroad  for  the  purpose  of  evading  his  creditors  generally ;  and 
that  efforts  have  been  made  to  ascertain  his  place  of  residence 
from  his  brother,  which  were  ineffectual  until  lately,  when  the 
plaintiff  ascertained  that  the  defendant  was  living  in  France. 
If  this  writ  for  service  out  of  the  jurisdiction  is  not  issued  the 
plaintiff  may  probably  be  unable  to  make  this  present  action 
effectual  against  the  defendant;  and  if  that  occurs  a  new  writ 
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1886        would  have  to  be  issued  to  be  served  out  of  the  jurisdiction, 

Smallpagb"  tinless  any  action  so  brought  would  be  barred  by  the  statute. 

ToNOf      '^^^  plaintiffs  right  of  action  has  not  gone,  for  the  original  action 

has  been  kept  alive.    There  have  been  ineffectual  attempts  to 

Cotton,  L.J.  , 

serve  the  defendant^  and  the  original  cause  of  action  has  been 
kept  alive  by  leave  given  to  renew.  We  are  not  asked  to  give 
leave  to  renew  a  lost  cause  of  action^  but  to  make  the  writ 
effectual  and  enable  the  plaintiff  to  serve  the  writ  abroad,  which 
will  make  the  defendant  come  in  or  attend,  or  enable  the  plain- 
tiff to  proceed  without  the  defendant  coming  in  at  all.  In  my 
opinion  it  will  be  right,  under  the  circumstances  of  the  case,  to 
enlarge  the  time  and  allow  this  concurrent  writ  to  be  issued  to 
be  served  out  of  the  jurisdiction.  There  was  one  case  cited  which 
I  think  I  ought  to  mention,  Doyle  v.  Kaufman.  (1)  We  were 
referred  to  it  very  fairly,  because  it  was  supposed  it  might  be 
against  the  application.  But  in  that  case  the  application  was 
for  the  renewal  of  a  writ  which  the  plaintiff  had  neglected  to 
renew  in  due  time,  and  which  had  ceased  to  be  in  force  through 
his  own  negligence.  There  the  right  of  action  was  gone,  and  the 
Court  held  that  as  the  right  of  action  had  gone  by  the  default  of 
the  plaintiff,  it  would  be  wrong  to  give  him  an  opportunity  of 
reviving  that  which  he  had  already  lost.  Here  the  right  of  action 
still  continues,  and  we  are  only  asked  to  make  the  action  effectual 
by  ordering  service  out  of  the  jurisdiction. 

LiNDLET,  L.  J.  I  am  of  the  same  opinion.  The  point  raised  in 
this  case  is  important,  and  so  &r  as  I  know  has  never  arisen 
before.  There  is  only  one  defendant  to  this  action,  which  was 
commenced  the  18th  of  March,  1881,  by  a  writ  in  the  ordinary 
form,  for  service  in  England,  and  the  plaintiff,  who  has  taken 
every  pains  to  find  him,  has  satisfied  the  judge  in  chambers,  from 
time  to  time,  of  his  inability  to  serve  this  writ  on  such  defendant, 
and  he  has  from  time  to  time  procured  the  renewal  of  the  writ, 
the  last  renewal  being  made  as  late  as  May,  1886.  Therefore  the 
writ,  old  as  it  is,  is  still  a,^ve,  and  if  the  defendant  were  in  this 
country  it  could  be  now  served  upon  him,  and  the  action  pro* 
ceeded  with  in  the  ordinary  course. 

Now  we  have  not  had  the  opportunity  of  seeing  a  note  of  the 

(1)  3  Q.  B.  D.  7. 


Undley,  L.  J. 
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judgment  of  the  Divisional  Court,  but,  as  I  understand  it»  that        1886 

Courty  having  regard  to  the  length  of  time  which  has  elapsed     Smalpaoe 

since  the  original  writ  was  issued,  were  of  opinion  that  they  could      tonos. 

not  enlarge  the  time  for  issuing  a  concurrent  writ,  which,  under 

Order  YI.,  r.  1,  is  twelve  months  after  the  issue  of  the  original 

writ.    What  was  the  precise  view  taken  by  the  Divisional  Court 

of  their  power  to  enlarge  the  time  under  Order  LXI V.,  r.  7, 1  do 

not  know.    They  seem  to  have  thought  it  did  not  apply ;  for 

what  reasons  are  unimportant.    They  refused  the  application  of 

the  plaintiff,  hence  the  appeal  to  us.     Now  in  the  first  place 

ve  have  to  consider  whether  the  enlarging  power  given  by 

Order  LXIV.,  r.  7,  applies  to  the  time  limited  by  Order  VL, 

r.  1,  for  the  issue  of  concurrent  writs ;  and  I  confess  I  am  unable 

to  see  why  it  should  not.     There  is  no  more  difiSculty  under 

Order  LXIV.,  r.  7,  in  extending  a  time  limited  by  Order  VL, 

r.  1,  than  in  extending  any  other  time  limited  by  the  rules. 

Of  course  it  must  be  a  question  in  each  case  whether  it  is  just 

and  right  that  the  time  should  be  extended.  If  the  Court  should 

be  of  opinion  that  it  is  just  and  right  to  extend  the  time  for 

issuing  a  concurrent  writ,  it  seems  to  me  Order  LXIV.,  r.  7, 

gives  ample  power  in  that  respect.    That  difficulty  having  been 

got  over  we  have  to  consider  other  points. 

In  the  first  place,  it  struck  me  as  a  novelty  to  have  a  con- 
current writ  issued  where  there  is  only  one  defendant.  The 
ordinary  question  of  concurrent  writs  arises  where  there  are 
several  defendants,  and  it  is  extremely  inconvenient  to  serve 
them  with  the  original  writ.  I  was  not  aware  until  to-day  that 
concurrent  writs  were  issued  where  there  was  only  one  defendant, 
but  on  inquiry  from  a  very  experienced  Master  he  tells  us  that 
concurrent  writs  have  been  issued,  and  are  still  issued,  in  cases 
where  there  is  only  one  defendant.  The  cases  in  which  they  are 
issued  are  cases  in  which  there  is  a  travelling  defendant,  so  that 
you  do  not  know  where  to  find  him.  You  issue  your  writ  and 
your  concurrent  writ,  and  you  send  your  writ  to  one  place  where 
you  think  you  can  catch  him,  and  by  means  of  the  writ  and  the 
concurrent  writs  you  do  catch  him.  Then  it  is  a  question  of  costs 
whether  those  concurrent  writs  are  allowed,  or  only  lone  of  them. 
Therefore,  there  is  that  reason  for  the  issue,  and  there  is-  no 
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reason  against  the  issue  of  concurrent  writs  in  cases  where  there 
is  only  one  defendant,  and  the  difiSculty  which  occurred  to  me 
really  does  not  exist. 

That  difficulty  having  been  got  rid  of,  is  there  any  reason  why 
.concurrent  writs  should  not  be  issued  with  the  leave  of  the  Court 
against  a  defendant  abroad,  in  a  case  where  the  original  writ  was 
issued  in  the  ordinary  form  for  service  within  the  jurisdiction. 
That  difficulty  again,  I  think,  disappears  when  one  looks  at  the 
rules  and  applies  one's  mind  to  their  interpretation.  Order  11., 
r.-4,  is  important.  It  says:  "No  writ  of  simimons  for  service 
out  of  the  jurisdiction,  or  of  which  notice  is  to  be  given  out  of 
the  jurisdiction,  shall  be  issued  without  the  leave  of  the  Court  or 
a  judge."  It  follows  from  that  that  the  original  writ  in  this 
case  having  been  issued  in  the  ordinary  form,  cannot  now  be 
served  out  of  the  jurisdiction,  even  with  the  leave  of  the  Court 
or  a  judge ;  but  it  does  not  follow  that  the  concurrent  writ  can- 
not be  so  issued  and  served.  It  is  obvious  that  the  Court,  by 
ordering  the  issue  and  service  of  concurrent  writs,  is  not  con- 
travening, but  it  is  practically  complying  with.  Order  IL,  r.  4- 

Then  our  attention  was  called  to  the  language  of  Order  VI., 
r.  2,  which  seems  to  contemplate  a  case  of  the  original  writ 
issued  against  a  person  supposed  to  be  in  the  jurisdiction,  with- 
out leave,  in  the  ordinary  way,  and  its  being  afterwards  discovered 
that  he  is  out  of  the  jurisdiction,  and  leave  given  for  concurrent 
writs  to  be  issued.  Looking  narrowly  at  the  language  of  r.  2, 
it  seems  to  me  that  the  case  is  provided  for,  and  therefore  there 
is  nothing  in  the  rules  which  prevents  the  Court  from  authorizing 
the  issue  and  service  abroad  of  concurrent  writs,  although  the 
original  writ  was  issued  in  the  ordinary  form  for  service  in  this 
country.  Having  cleared  away  all  these  difficulties,  there  re- 
mains only  to  be  considered  the  question  whether  in  this  case  it 
is  just  and  right  that  the  Court  should  exercise  its  power  and  give 
this  leave.  That  depends,  of  course,  upon  the  evidence,  and  we 
are  satisfied  that  it  is  a  case  in  which  it  will  be  right  and  proper 
to  grant  the  leave  required.  We  are  not  giving  the  plaintiff 
leave  now  to  revive  a  barred  cause  of  action ;  we  are  merely  re- 
moving from'his  way  an  impediment  to  the  service  of  his  writ. 

This  case  is  not  like  the  case  which  was  referred  to  by 
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Cotton,  L.  J.y  in  which  the  Conrt  was  asked  to  allow  the  writ  to       1886 
be  renewed  after  the  Statute  of  Limitations  was  a  bar.    This  writ    Bmj^aqu 
has  been  renewed  from  time  to  time,  and  if  the  defendant  came      tohqb. 
over  here  the  action  could  go  on  against  him. 

It  appears  to  us,  having  regard  to  all  the  circumstances,  that 
it  will  be  expedient  and  just  to  authorize  the  issue  of  the  con- 
current writ. 

Cotton,  L  J.  We  therefore,  enlarge  the  time  and  authorize 
the  concurrent  writ  to  be  issued  for  service  out  of  this  jurisdiction 
at  the  place  mentioned  or  elsewhere  in  France,  and  the  defendant 
will  have  fourteen  days  after  service  of  the  writ  to  appjdar  thereto. 

Appeal  allatoed. 

Solicitors  for  plaintiff:  G.  8.  &  H.  Brandon. 


THE  TYNE  BOILER  WORKS  COMPANY,  Appellants;  THE  OVERSEERS  Mank2G; 
OP  THE  PARISH  OF  LONGBBNTON  AND  THE  ASSESSMENT  ^^^  ^' 
COMMITTEE  OP  THE  TYNEMOUTH  UNION,  Respokdknts. 

Poor-rate — Bating  of  Boiler  Works — Machinen/  and  Plant  capable  of  heing 
removed  without  Injury  or  Stntctural  Damage — 6  Jb  7  Wm.  4,  c  96,  s.  1. 

la  assessiog  premiees  used  as  boiler  works  to  the  poor-rate,  machinery  and 
plant  which  are  essentially  necessary  to  the  business,  and  which  are  intended 
to  remain  attached  to  the  premises  so  long  as  they  are  used  for  their  present 
business,  may  be  taken  into  account  as  enhancing  the  rateable  value  of  the  pro- 
perty, although  they  are  not  so  affixed  to  the  soil  as  to  form  part  of  the  free- 
hold, and  can  be  removed  without  injury  to  themselves  or  structural  damage  to 
the  freehold. 

Laing  v.  Bishoprvear mouth  (3  Q.  B.  D.  299)  discussed  and  followed. 

Case  stated  under  12  &  13  Viet,  c  45,  s.  11,  of  which  the 
foUowing  are  the  material  facts : — 

The  appeUants  appealed  against  a  poor-rate  made  on  the  28th 
of  June,  1884,  whereby  they  were  rated  in  respect  of  premises 
occupied  by  them  in  the  parish  of  Longbenton  and  described  in 
the  rate-book  as  ^'  Boiler  works ;  land ; ''  the  ground  of  appeal 
being  that  they  were  overrated  in  respect  of  the  same. 

The  appellants  were  the  tenants  and  occupiers  of  premises 

2  Z  2  2 
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1886        known  as  the  Tyne  Boiler  Works,  comprising  a  large  area  of  land, 

Ttns  Boiler  part  of  which  was  covered  by  a  large  brick  building  roofed  in, 

oBKs     .   ^^^  i^y  certain  ofiSces  or  boiler  sheds,  while  the  remainder  was 

Overseers  op  uncovered  by  buildings.     The  proximity  of  the  premises  to  the 
LoNGBENTOir.  J  ty  r  J  r 

Eiver  Tyne  made  them  suitable  for  boiler  works,  but  atsuccessire 
periods  previous  to  their  being  occupied  by  the  appellants  they 
had  been  used  for  manufactures  or  purposes  of  different  kinds. 

The  premises  were  held  by  the  appellants  as  assignees  of  a 
term  of  seventy-five  years  created  in  1864.  In  1868  or  1869  the 
then  assignees  of  the  term  erected  the  brick  building  and  placed 
in  it  the  following  machinery  and  plant :  (1)  the  main  engine, 
which  was  fixed  by  iron  screw  bolts  to  masonry  foundations  in 
which  a  well  was  constructed  for  the  fiy-wheel;  (2)  a  boiler, 
which  was  set  on  a  brick  seating  in  a  building  or  shed  outside 
the  main  building,  the  steam  being  conveyed  from  it  to  the  main 
engine  through  iron  pipes  passing  through  the  wall  of  the  main 
building ;  (8)  certain  shafting  and  machinery  used  by  the  appel- 
lants for  the  purpose  of  making  boilers  and  erecting  machinery 
on  board  vessels  and  making  forgings.  The  appellants  after 
they  became  assignees  of  the  term  and  occupiers  gf  the  premises 
purchased  and  placed  on  them  other  machinery  and  plant  for 
the  purpose  of  use  in  their  business.  Certain  portions  of  this 
machinery  and  plant  were  not  attached  either  to  the  soil  or  the 
building,  but  rested  by  their  own  weight  on  the  ground  or  on 
cement  or  stone  foundations  specially  prepared  for  them;  the 
remainder  was  fixed  in  the  following  ways :  the  main  shafting, 
which  ran  along  the  entire  wall  of  the  main  building,  was  sup- 
ported by  the  main  wall  by  means  of  bracket  bearings  on  iron 
plates  fixed  to  the  wall  buttresses  by  screw  bolts ;  two  hand-power 
travelling  cranes  ran  along  the  main  building  on  rails  laid  on 
balks  of  timber  resting  on  brackets  which  formed  part  of  the 
colimins  supporting  the  roof;  three  wall  drills  were  bolted  to 
iron  brackets  which  were  fastened  by  screw  bolts  to  the  main 
wall ;  blast  pipes  ran  underground,  supplying  air  from  the  fen- 
blast  to  the  moveable  smithy  fires,  and  water  pipes  passed  under- 
ground to  the  hydraulic  accumulators  and  pumps;  jib  cranes 
were  attached  to  the  iron  columns  supporting  tiie  roof  of  the 
main  building.    With  these  exceptions,  and  with  the  exception 
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of  a  small  quantity  of  plant  fastened  in  one  of  the  ways  previously       1886 
described,  the  whole  of  the  machinery  and  plant  were  held  in  ttkiBoilbs 
position  in  the  following  manner :  A  foundation  of  stone,  timber   ^^^  ^• 
or  concrete  was  prepared  for  the  individual  machine.    Into  this  Ovimmbs  of 

LOKOBENTOS. 

foundation  bolts  were  let  and  fastened  by  lead  or  cement.  The 
machine  was  hoisted  by  a  crane  over  the  foundation  and  let  down 
in  such  a  manner  that  the  holes  pierced  in  the  bed-plate  of  the 
machine  slid  over  the  bolts  placed  in  the  foundation,  and  a  nut 
was  then  screwed  on  to  the  top  of  each  bolt  to  steady  the  machine. 
All  the  machines  were  worked  by  belts  from  the  main  shafting. 
When  a  machine  had  to  be  removed  the  nuts  were  imscrewed  and 
the  machine  hoisted  up  over  the  bolts  which  remained  in  the 
foundation. 

The  whole  of  the  machinery  and  plant  were  the  property  of 
the  appellants  and  not  of  the  freeholders. 

All  the  machinery  and  plant  were  required  for  the  purpose  of 
boiler  making  and  were  arranged  and  adapted  for  use  upon  the 
premises  for  manufacturing  and  setting  up  boilers,  and  were  used 
by  the  appellants  for  such  purpose,  but  further  than  appeared  in 
the  case  there  was  not  any  intention  on  the  part  of  the  appellants 
of  making  such  machinery  and  plant  part  of  the  soil  or  heredita- 
ments, or  of  permanently  annexing  them  thereto. 

The  machines  and  plant  could  be  and  were  taken  down  and 
removed  when  and  as  requiri^d  for  repairs  or  re-arrangement,  or 
for  any  other  purpose,  without  injury  to  themselves  or  structural 
damage  to  the  hereditaments. 

The  object  of  the  attachment  of  the  machines  was  to  steady 
them,  and  it  did  steady  them,  in  working ;  and  the  method  of 
attachment  was  convenient  when  occasion  arose  for  their  removal. 

The  mode  in  which  the  rateable  value  of  the  premises  was 
arrived  at  was  by  ascertaining  the  gross  estimated  rental  which 
a  tenant  from  year  to  year  might  reasonably  be  expected  to  be 
willing  to  give  for  the  use  of  them  (inclusive  of  the  machinery 
and  plant)  and  by  making  the  statutory  deductions  £rom  such 
rental. 

The  appellants  contended  that  the  machinery  and  plant  were 
not  any  of  them  part  of  the  freehold  or  hereditament,  but  were 
chattels,  and  that  they  were  not,  nor  were  any  of  them,  rateable 
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1886^       or  to  be  taken  into  consideration  as  enhancing  the  rateable  valne 
Tynb  Boiuift  of  the  hereditaments. 

WoBM  Oa  jjjQ  respondents  contended  that  the  machinery  and  jdant  were 
OYnamm  cm  necessary  to  the  beneficial  occupation  of  the  premises  as  boilei: 
works,  that  being  the  business  to  which  they  were  appropnated, 
and  that  they  ought  to  be  taken  into  consideration  as  enhancing 
the  rateable  value  of  the  premises  to  which  they  were  attached.  ' 
The  sessions  considered  that  the  case  of  Laing  v.  Overseers  of 
Buihopwearmouth  (1)  was  conclusive,  and  held  that  the  machinery 
and  plant  had  been  rightly  taken  into  consideration  in  estimating 
the  rateable  value  of  the  premises,  but  stated  a  case  for  the 
opinion  of  the  Court. 

The  question  for  the  Court  was  whether  the  decision  of  quarter 
sessions  was  correct  or  incorrect,  and  if  incorrect,  in  respect  of 
what  items,  matter,  or  principles  ? 

JR.  T.  Beid,  Q.C.,  and  Oyra  Doddy  (Sir  K  Davey,  8.G.,  with 
them),  for  the  appellants.  These  machines  cannot  be  taken  into 
consideration  as  increasing  the  rateable  value  of  the  premises 
unless  they  are  so  affixed  as  to  be  part  of  the  inheritance ;  it  is 
not  sufficient  that  they  should  be  ^^ fixtures"  in  the  ordinary 
sense  of  the  word,  for  every  fixture  is  not  necessarily  a  part  of  the 
premises  to  which  it  is  affixed.  The  test  is  whether  they  are 
removable  integre,  salve,  et  commode,  and  "whether  they  are 
intended  to  be  permanently  used  on  the  land  and  therefore  to 
benefit  the  inheritance.  In  Beg.  v.  Ijee  (2)  the  machinery  which 
was  held'  to  be  rateable  was  attached  to  the  premises  for  their 
pemianent  improvement ;  but  the  mere  intention  to  keep  machi- 
liery  on  the  premises  so  long  as.  the  same  business  is  carried  on 
upon  them  does  not  make  the  improvement  permanent ;  "  perma- 
nence "  means  the  same  thing  as  attaching  the  machinery  to  the 
inheritance  so  as  to  become  part  of  it,  and  it  is  expressly  found 
in  the  case  that  the  appellants  did  not  intend  a  permaaont 
annexation.  The  intention  that  the  articles  shall  be  part  of  the 
land  has  since  been  approved  of  as  the  true  test  of  their  rate- 
ability:  Beg.  V.  HaUtead  (3);  Chidley  v.   West  Ham  (4).    The 

(1)  3  Q.  B.  D.  299.  (3)  31  J.  P.  373. 

(2)  Law  Rep.  1  Q.  B.  241.  (4)  32  L.  T.  486. 
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vespoadents  will  rely  on  Laing  t.  Bishojnpettmumth  (1) ;  bjqt  ii       1886 
that  case  is  intended  to  lay  dawn  the  principle  that  machinery  .ttneBoile& 
not  so  affixed  as  to  become  part  of  the  psemises  may  be  considered   ^"^^^^  Co- 
as  enhancing  the  rateable  value  of  the  premises,  it  is  inconsistent  Oyebseebs  or 
with  previous  decisions.    The  point  really  decided  in  that  case 
was  that  the  value  of  machinery  may  be  regarded  if  it  forms  part 
of  the  premises,  but  it  does  not  dispense  with  the  cardinal  prin- 
•ciple  that  it  must  be  part  of  the  premises,  which  depends  on  two 
considerations :  first,  whether  it  is  so  affixed  as  to  be  part  of  the 
freehold,  and,  secondly,  what  is  the  object  of  the  annexation^ 
They  also  cited  HeUaweU  v.  Eastwood  (2) ;  Holland  v.  Hodgson  (3) ; 
.Beff.  V.  Quest  (4) ;  Reg.  v.  Southampton  Dock  Co,  (5). 

Sir  B.  E.  Webster,  Q.C.,  W.  Graham,  and  John  Edge,  for  the 
respondent.  The  question  is  not  whether  these  machines  are 
fixtures  as  between  landlord  and  tenant,  or  would  belong  to  a 
mortgagor  against  a  mortgagee,  or  are  rateable  per  se,  but  whether 
they  are  attached  to  the  land  for  the  purpose  of  carrying  on  a 
permanent  business,  and  may  be  taken  into  account  in  assessing 
the  rateable  value  of  the  premises.  Beal  property  ought  to  be 
rated  according  to  its  actual  value  as  combined  with  the  naachi- 
nery  attached  to  it:  B.  v.  Birmingham  and  Staffordshire  Gas 
LigM  Co.  (6)  ;  Beg,  v.  Guest  (4)  :  and  the  old  principle  that  where 
machinery  is  used,  and  as  long  as  it  is  used,  as  a  part  of  pre- 
mises specially  adapted  to  a  particular  purpose,  so  thati  th^ 
premises  cannot  be  used  for  that  purpose  without  it,  it  must  be 
taken  into  consideration  as  enhancing  the  rateable  value  of  the 
property,  has  been  re-enunciated  in  Laing  v.  Bishopwearnumth  (1) ; 
that  case  made  no  alteration  in  the  law.  It  is  not  neces^ry  that 
onachinery  should  be  permanently  attached  in  the  sense  that  it 
theoreby  becomes  part  of  the  freehold ;  it  is  sufficient  if  it  can  be 
taken  to  be  intended  to  remain  permanently  attached  so  long  as 
the  premises  are  used  for  their  present  purpose,  and  the  test  is, 
^  what  as  between  landlord  and  tenant  would  pass  as  a  part  of  the 
premises  which  the  landlord  would  let  and  the  tenant  would^ 

(1)  3  Q.  B.  D.  299.  .  (4)  7  Ad.  &  E.  951. 

(2)  6  Ex.  295;  20  L.  J.  (Ex.)  154.  (5)  14  Q.  B.  587;  20  L.  J.  (M.O.) 
<3)  Law  Rep.  7  C.  P.  328.                    155. 

(6)  6  Ad.  &  E.  634. 
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I8g6        take :"  Beg.  v.  Lee  (1),  per  Lush,  J.  at  p.  257.    If  none  of  these 
Ttne  Boileb  machines  are  rateable,  although  as  long  as  they  are  there  they 
WoBKB  Co.    ^y^  essentially  necessary  to  the  premises  as  boiler  works,  then  the 
^Ia^be^o?'  P^'^^s®^  *^  ^^  longer  rateable  as  boiler  works  at  alL 

The  judgment  of  the  Court  (Mathew  and  A.  L.  Smith,  JJ.) 
was  delivered  by 

Mathew,  J.  This  is  a  case  stated  by  quarter  sessions  to 
determine  whether  the  premises  occupied  by  the  appellants  as  a 
boiler  factory  have  been  properly  rated  to  the  poor-rate.  The 
property  in  question  comprised  upwards  of  5000  square  yards  of 
land  by  the  River  Tyne,  held  under  a  lease  for  a  long  term  of 
years,  and  upon  which  a  large  brick  building  had  been  fitted  up 
with  machinery  and  plant  for  the  purpose  of  making  boilers  and 
erecting  them  on  board  vessels.  In  arriving  at  the  rateable 
value  the  plant  and  machinery  had  been  taken  into  considera- 
tion as  enhancing  the  value  of  the  premises,  but  as  they  were  not 
so  afiSxed  to  the  soil  as  to  form  part  of  the  freehold,  it  was  in- 
sisted by  the  appellants  that  they  ought  not  to  be  taken  into 
account  in  assessing  the  premises. 

It  was  admitted  upon  the  argument  of  the  case  by  the  learned 
counsel  for  the  appellants  that  the  justices  had  properly  applied 
the  principle  laid  down  in  the  cases  from  the  case  of  Bex  v.  SL 
Nicholas,  GUmcester  (2),  decided  in  1783,  to  that  of  Beg.  v.  NcrA 
Staffordshire  Bailway  Co,  (3)  decided  in  1860;  namely,  that 
when  things,  although  capable  of  being  removed,  are  perma- 
nently connected  with  the  land,  and  are  intended  to  be  used 
while  so  connected  for  the  purpose  for  which  the  land  is  em- 
ployed, they  must  be  taken  into  account  in  assessing  the  rateable 
value  of  the  premises.  It  was  contended  before  us  on  behalf  of 
the  appellants  that  more  recent  cases  had  overruled  those  deci- 
sions, and  had  established  that  unless  the  machinery  was  annexed 
to  the  freehold  for  the  purpose  of  improving  the  inheritance,  and 
came  within  the  definition  of  what  is  a  fixture  in  the  strictest 
sense,  it  ought  not  to  be  taken  into  account.  Beliance  was 
placed  upon  the  language  of  Cockbum,  L.G.J.,  and  of  Black- 

(1)  Law  Rep.  1  Q.  B.  241.  (2)  1  T.  R.  723. 

(3)  30  L.  J.  (M.C.)  68. 
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bum,  J.,  in  Beg.  v.  Lee  (1),  and  npon  the  decisions  in  Beg.  v.       1886 
HaJstead  (2)  and  Chidley  v.  West  Ham.  (3)    In  the  case  of  Beg.  v.  Ttne  Boileb 
Halstead  (2),  the  machinery  was  worked  by  steam  power  and      ^^ 
used  in  a  silk  mill  in  weavinff  silk,  being:  aflSxed  to  the  floor  by  Ov«m»"«s  of 
iron  screws.    It  was  held  that  it  ought  not  to  be  taken  into       

Hathew,  J. 

account  in  estimating  the  rateable  value  of  the  mill  on  the 
ground  that  the  machines  were  chattels  only.  In  Chidley  y. 
West  Ham  (3),  it  was  said  that  the  plant  of  a  distillery,  including 
tanks  so  large  as  to  form  the  entire  roof  of  the  building,  mash 
tubs,  pumps,  and  reservoirs,  although  attached  permanently  to 
the  soil,  were  not  fixtures  and  did  not  contribute  to  the  rateable 
value  of  the  premises.  On  examining  these  cases  closely  it 
seems  to  us  that  they  fail  to  support  the  appellant's  case.  In 
Beg.  V.  Lee  (1)  the  judges  recognised  the  full  authority  of  the 
previous  decisions,  and  only  as  an  alternative  ground  for  their 
judgments  treated  the  plant  of  gasworks  as  in  the  nature  of 
fixtures  incorporated  with  the  land  on  which  they  were  placed. 
In  the  Halstead  Case  (2)  the  Court  does  not  seem  to  have  decided 
more  than  that  the  conclusion  come  to  at  quarter  sessions,  that 
the  articles  in  question  were  mill  furniture  only,  could  not  be 
wrong  in  law.  In  the  case  of  Chidley  v.  West  Ham  (3)  the  ques- 
tion submitted  to  the  Court  was  whether  the  articles  in  question 
were  rateable,  and  not  whether  they  should  be  taken  into  account 
in  determining  the  rateable  value  of  the  distillery,  and  while  a 
doubt  was  expressed,  which  would  seem  to  have  been  well  founded, 
whether  the  Court  was  answering  the  questions  intended  to  be 
put,  the  judges  held  that  the  articles  per  se  were  not  rateable 
unless  they  formed  as  fixtures  part  of  the  premises  rated. 

Further,  we  have  had  before  us  what  appears  to  be  a  full 
report  of  the  argument  and  judgment  in  Laing  v.  Bishopwear- 
movih.  (4)  That  was  the  authority  upon  which  the  court  of 
quarter  sessions  acted  in  this  case.  It  was  argued  in  that  case 
as  in  this,  that  the  recent  decisions  to  which  we  have  referred 
had  thrown  doubt  upon  what  had  previously  been  supposed  to  be 
the  law,  but  the  Court  declined  to  accept  that  view,  and  repeated 
the  rule  in  terms  which  seem  to  us  clearly  applicable  to  the 

(1)  Law  Rep.  1  Q.  B.  241.  (3)  32  L.  T.  486. 

(2)  31  J.  P.  373.  (4)  3  Q.  B.  D.  299. 


Mathew,  J. 
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1886        present  case,  namely,  tiiat  machinery  ought  to  be  taken  into  acr 

TyiraBoiLBB  count  where  the  whole  of  it  is  essentially  necessary  to  the  business 

WoBKs  Co.    ^  which  the  premises  are  devoted,  and  where  it  is  manifest  that  it 

Oyxbsssbs  of  is  intended  to  remain  connected  with  the  premises  so  long  as 

XiONOBEIf  TOW 

'  they  are  used  for  the  same  purpose.  Here  the  land  and  zoachinezy 
combined  are  used  for  carrying  on  the  business,  and  there  seems 
to  be  no  reason  why  the  combination  which  is  essential  to  this 
use  of  the  land  should  not  be  rateable.  We  think  ihst^  the  order 
of  the  justices  must  be  upheld. 

JtidgnievU  for  reapondents. 

Solicitors  for  appellants :  Fltcx  &  LeaMitter^for  Leadhitter  & 
Harvey  J  Newcastle-on-Tyne. 

Solicitors  for  respondents :  Crossman,  Grossman  &  PriUhard, 
for  Kidsan,  McKenzie  &  Kidson,  Sunderlaiid. 

W.  J.  B. 


jrttZy23;  DIXON  v.  FARRER,  SECRETARY  OF  THE  BOARD  OF  TRADE, 

Aug,  12. 

Crov>ny  Pftrogaiive  of— Right  to  Trial  at  Bar — Merofiant  Shipping  Ad,  1876, 

(39  <fe  40  Vict.  c.  80),  ».  10 — JOetention  qf  Ship  for  Survey — Action  against 

Board  of  Trade — Interest  of  Crown — Chartge  of  Venue — Crown  Suits  Actf 

1865  (28  &  29  Vict.  c.  104),  «.  46. 

By  the  Crown  Suits  Act,  1865,  s.  46,  where  in  any  cause  in  which  the  Attor- 
ney General  is  entitled  on  behalf  of  the  Crown  to  demand  as  of  right  a  trial  at 
bar  he  states  to  the  Court  that  he  waives  that  right,  **  the  Court  on  the  t^pli- 
cation  of  the  Attorney  General  shall  change  the  venue  to  any  county  he  ni&y. 
select":— 

Held,  that  an  action  imder  39  &  40  Vict.  c.  80)  s.  10,  against  the  Secretary  of 
the  Board  of  Trade,  to  recover  damages  for  the  detention  of  a  ship  to  earvtj 
without  reasonable  and  probable  cause,  is  within  the  above  section,  that  the 
Attorney  General  is  entitled  to  demand  as  of  right  a. trial  at  bar  in  such  an  action, 
and  that  the  Court  is  bound  on  his  waiving  that  right  to  change  the  venue  to 
any  county  wherein  he  elects  to  have  the  action  tried. 

Motion  on  behalf  of  the  defendant  that  the  canse  being^na  in 
whic^h  the  Attorney  General  on  behalf  of  the  Crown  was  entitled  to 
demand  as  of  right  a  trial  at  bar,  and  the  Attorney  General  stating 
to  the  Court  that  he  waived  his  right  to,  a  trial  at  bar,  the  yenua 
might  be  changed  to  the  city  of  London. 

The  action  was  by  a  shipowner  against  the  Secretary  of  the 
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Board  of  Trade,  under  39  &  40  Vict.  c.  80,  s.  10,  to  recover       i886 
•damages  for  wrongfully,  improperly,  and  without  reasonaUe  and       dixok 
probable  cause  detaining  his  ship  for  survey.  .  The  ship  was  de-     f^^eb. 
taihed  while  in  harboar  at  North  Shields  for  survey  under 
•39  &  40  Vict.  c.  80.   The  plaintiff  having  laid  the  venue  at  New- 
<;astle,  the  Attorney  General  moved  to  change  it  to  London. 

Sir  W,  Phillimore,  and  /.  Aspindll,  shewed  cause.  The  right 
of  the  Crown  to  change  the  venue  depends  on  s.  46  of  the  Crown 
Suits  Act,  1865,  28  &  29  Vict.  c.  104  (1),  and  unless  the  Crown 
would  have  a  right  to  a  trial  at  bar  it  has  no  right  to  change 
^he  venue.  The  Crown  has  a  right  to  a  trial  at  bar  only 
when  it  is  actually  and  immediately  interested  in  the  cause: 
-Chitty's  Archbold,  p.  586,  and  the  cases  there  cited.  It  has  the 
right  if  the  cause  is  one  which  touches  the  private  revenues  of 
the  duchies  in  the  hands  of  the  Crown,  or  the  hereditary  revenues 
•of  the  Crown ;  but  this  cause  can  in  no  way  affect  the  Crown, 
for  if  compensation  has  to  be  paid  it  will  be  paid  out  of  a  fund 
provided  by  fees  and  by  parliament.  (2)  In  BotDS  v.  Brenton  (3) 
41  trial  at  bar  was  granted  because  the  case  touched  the  revenues 

(1)  28  &  29  Vict.  c.  104,  s.  46 :  able  out  of  the  Mercantile  Marine 
**  Where  a  cause  in  which  Her  Ma-  Fund  the  following  sums,  so  far  as  they 
jesty's  Attorney  General  on  behalf  of  are  not  paid  by  any  private  person : 
the  Crown  is  entitled  to  demand  as  (a)  The  salaries  of  all  surveyors  and 
of  right  a  trial  at  bar,  is  at  any  time  officers  appointed,  and  all  expenses  in- 
depending  in  any  of  Her  Majesty's  curred  in  connection  with  the  survey 
superior  Courts  of  Law  at  West-  and  measurement  of  ships  imder  the 
minster  ....  and  the  Attorney  Gene-  Merchant  Bhipping  Acts,  1854  to 
ral  states  to  the  Court  that  he  waives  1876." 

his  right  to  atrial  at  bar,  the  following  The  Mercantile    Marine    Fund    is 

provisions  shall  have  effect :  (1.)  The  formed  from  various  fees  enumerated 

Comrt,  on  the  application  of  the  Attor-  in  ^  4  of  the  Act,  and  by  s.  5,  "  there 

ney  General,  shall  change  the  venue  to  shall  be  paid  to  the  Mercantile  Marine 

any  ooonty  in  which  the  Attorney  Fund  out  of  moneys  provided  by  parlia- 

•Ctoneral  elects  to  have  the  cause  tried."  ment  an  annual  sum  of  forty  thousand 

(2)  39  &  40  Vict.  c.  80,  provided      pounds "    If  45  &  46  Vict.  c.  55, 

by  s.  39,  that  compensation  payable  does  not  include  compensation  pay- 
by  the  Board  of  Trade  in  pursuance  of  able  by  the  Board  of  Trade  in  such 
that  Act  should  be  paid  outofmonejrs  an  action  still,  on  general  principles, 
provided  by  parliament.  That  part  of  parliament  would  vote  the  necessary 
8.  39  has  been  repealed  by  45  &  46  sums. 

Vict.  c.  55,  which  enacts  in    s.  3,         (3)  8  B.  &  C.  737. 
^*  There  shall  be  charged  on  and  pay- 
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1886  of  the  Duchy  of  Cornwall,  and  there  was  at  that  time  no  Prince 
Dixon  of  Wales,  80  that  those  revenues  were  then  in  the  hands  of  the 
Fabrbb.  Crown.  In  Lord  Bellamanfs  Case  (1)  the  Crown  would  haye 
paid  the  damages  out  of  its  private  revenues,  so  that  the  pre- 
rogative right  applied,  and  that  is  the  distinction  between  that 
and  similar  cases  relied  on  by  the  Crown  and  the  present  case. 
The  Crown  is  not  even  in  name  or  form  a  party  to  this  action,  it 
is  not  interested  in  it,  the  result  can  in  no  way  affect  the  dignity, 
privileges,  or  property  of  the  Crown. 

They  referred  also  to  Bex  v.  Webb  (2) ;  Attorney  Oeneral  to  the 
Prince  of  Wales  v.  Grossman  (3) ;  Attorney  Oeneral  v.  Churchill.  (4)  J 

Sir  C.  Bussell,  A.O.y  and  B.  8.  Wright,  in  support  of  the  ap- 
plication. The  Crown  would  have  a  right  to  a  trial  at  bar,  for 
this  is  an  action  against  the  defendant  as  a  public  ofiScer  acting 
under  the  instructions  of  a  department  of  State.  The  Board, 
of  Trade  is  the  real  defendant,  the  damages  will  be  paid  out  of 
moneys  to  be  provided  by  parliament ;  but  that  makes  no  diffe^ 
ence,  for  according  to  constitutional  law  payments  of  such  moneys 
are  payments  to  the  Crown,  and  the  ministers  are  servants  of 
the  Crown,  so  that  the  Crown  is  interested  in  an  action  such  as 
this :  Beg,  v.  Lords  Commissioners  of  the  Treasury.  (5)  The  Judi- 
cature Acts  have  not  altered  the  law  on  this  subject :  Attorney 
Oeneral  v.  Constable  (6) ;  the  old  cases  are  still  applicable,  and 
such  cases  as  Bawe  v.  Brenton  (7),  Buron  v.  Denman  (8),  and  Xonf 
BdlamonCs  Case  (1),  are  conclusive  in  favour  of  the  right  of  the 
Crown  to  have  a  trial  at  bar,  and  therefore  to  change  the  venue. 

Omt.  adv.  vult. 

Aug.  12.    The  following  judgments  were  delivered : — 

Field,  J.  An  action  has  been  brought  by  a  shipowner  against 
the  Board  of  Trade  under  39  &  40  Vict.  c.  80,  s.  10,  for  compen- 
sation for  the  detention  of  his  ship  for  provisional  survey  without 
reasonable  and  probable  cause.  The  action  is  brought  pursuant 
to  the  provisions  of  that  section  against  the  Secretary  of  the  Board 

(1)  2  Salk.  625.  (5)  Law  Rep.  7  Q.  B.  387. 

(2)  1  Sid.  412.  (6)  4  Ex.  D.  172. 

(3)  Law  Rep.  1  Ex.  381.  (7)  8  B.  &  C.  737. 

(4)  8  M.  &  W.  171.  (8)  2  Ex.  167. 


Field.  J. 
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**  by  his  o£Scial  title  as  if  he  were  a  corporation  sole."    The       1886 
plaintiff  laid  the  venue  at  Newcastle,  the  ship  having  been      Dixon 
detained  at  North  Shields,  and  thereupon  the  Attorney  General     fa^eb. 
came  into  Court,  according  to  the  practice  in  such  cases,  and 
alleged  that  this  cause  being  one  in  which  the  Crown  is  entitled 
to  demand  a  trial  at  bar,  the  Crown  was  willing  to  waive  that 
right,  and  he  therefore  claimed,  pursuant  to  the  provisions  of 
28  &  29  Yict.  c.  104,  a.  46,  to  have  the  venue  changed  to  any 
4X)unty  which  the  Attorney  General  might  select,  in  this  case 
to  the  city  of  London. 

Sect  46  of  the  Crown  Suits  Act,  1865,  28  &  29  Vict.  c.  104, 
enacts  that,  **  Where  a  cause  in  which  Her  Majesty's  Attorney 
General  on  behalf  of  the  Crown  is  entitled  to  demand  as  of  right 
a  trial  at  bar  is  at  any  time  depending  in  any  of  Her  Majesty's 
superior  Courts  of  Law  at  Westminster  ....  and  the  Attorney 
General  states  to  the  Court  that  he  waives  his  right  to  a  trial  at 
bar,  the  following  provisions  shall  have  effect :  (1.)  The  Court  on 
the  application  of  the  Attorney  General  shall  change  the  venue 
to  any  county  in  which  the  Attorney  General  elects  to  have  the 
•cause  tried " 

The  Attorney  General  having  in  the  manner  prescribed  by 
and  on  the  grounds  stated  in  that  section  applied  to  the  Court  to 
change  the  venue,  the  question  arises  whether  in  an  action  such 
as  this,  the  Crown  is  interested  so  as  to  be  entitled  to  demand  a 
trial  at  bar. 

Originally,  every  cause  was  tried  at  the  bar  of  the  Court  itself, 
and  then  for  convenience  the  practice  obtained  of  continuing  the 
cause  from  term  to  term  provided  the  justices  in  Eyre  did  not 
previously  come  into  the  county  where  the  cause  of  action  arose. 
The  Statute  of  Westminster  2  (13  Edw.  1,  c.  30),  gave  the  writ  of 
nisi  prius ;  but  that  statute  did  not  bind  the  Crown,  so  that  the 
Crown  still  retained  the  privilege  of  having  *a  cause  to  which 
it  was  a  party  or  which  touched  its  rights  tried  at  Westminster, 
and  the  practice  has  been  uniform  that  where  the  Crown  is  inte- 
rested the  Attorney  General  may  demand  a  trial  at  bar  as  of 
right.  The  Crown  may  be  interested  because  it  is  a  party  to  the 
suit,  or  it  may  be  privy  in  interest,  or  though  the  litigation 
is  between  two  subjects  still  the  Crown  may  be  interested,  and 


9. 

Fabbeb. 
Field,  J. 
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1886    .    may,  therefore^  claim  [an  interest  as  though  it  were  actually  a 

Dixon       party. 

Bex  T.  Hales  (1)  was  a  criminal  case  in  which  the  Grown  iras 
the  prosecutor,  and  the  king  obtained  a  trial  at  bar  as  of  right 
in  his  own  cause.  Bex  t.  Webh  (2)  was  a  civil  cause  in  which 
the  Crown  sued  in  trover  and  conversion,  and  it  was  held  that 
in  such  an  action  the  Crown  had  the  prerogative  of  trying  its 
personal  actions  where  it  pleased,  and  this  principle  was  re- 
affirmed in  Attorney  Qeneral  v.  ChvrchiU.  (3)  In  Attorney  Oenerd 
V.  Barker  (4)  the  Crown  was  lady  of  the  manor,  and  it  was  held 
that  the  Crown  was  interested  in  an  action  of  trespass  brought  by 
a  tenant  of  the  lady  of  the  manor  against  a  lessee  of  the  Grown. 
In  Attorney  General  to  the  Prince  of  Wales  v.  Chrossman  (5)  it 
was  held  that  on  an  information  filed  by  the  Attorney  Greneral  to 
the  Prince  to  recover  dues  payable  to  the  Prince  as  Duke  of  Corn- 
wall, the  Crown  would  have  a  right  to  allege  an  interest  in  the 
suit  and  to  claim  a  trial  at  bar;  but  Bramwell,  B.,  added  that  he 
decided  that  case  on  the  ground  of  convenience,  and  reserved  his 
opinion  on  the  question  of  the  right  of  the  Crown  to  lay  and 
keep  the  venue  where  it  would,  and  it  was  that  expression  of 
reserve  which  made  us  desire  to  consider  our  judgment  in  this 
case. 

The  Crown  can  intervene  when  the  cause  is  one  between  two 
subjects,  if  the  Crown  alleges  that  it  is  interested  in  the  suit  I 
am  inclined  to  doubt  whether  the  mere  assertion  of  interest 
would  be  enough,  and  I  do  not  wish  to  express  a  final  opinion  on 
this  point.  I  incline  to  think  that  the  Court  would  be  entitled 
to  inquire  into  the  nature  of  the  interest  alleged,  but  however 
that  may  be,  the  cases  of  Bowe  v.  Brenton  (6),  and  Paddock  v. 
Fwrester  (7),  are  examples  of  cases  between  subjects  in  which  the 
Crown  claimed  to  be  interested,  and  claimed  and  had  a  trial  at 
bar.  It  has  been  argued  that  there  is  a  limit  to  this  right,  and 
that  the  Crown  can  only  intervene  when  the  cause  is  one  which 
actually  and  immediately  affects  the  property,  the  rights,  or  the 

(1)  2  Stra.  816.  (4)  Law  Rep.  7  Ex.  177. 

(2)  1  Siderfin,  p.  412.  (5)  Law  Rep.  1  Ex.  381. 

(3)  8  M.  &  W.  171.  (6)  8  B.  &  C.  737. 
(7)  1  M.  &  G.  683. 


V. 


Field,  J. 
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rey^ue  of  the  Crown^  but  such  a  doctrine  is  not  consistent  with  1886 
Lord  Bdlamonfa  Case  (1),  where  the  Attorney  General  obtained  Dxzok 
a  trial  at  bar  in  an  action  against  the  governor  of  New  York  for  p^ 
matter  done  by  him  as  goyemor,  because  the  King  defended  it. 
Buron  y.  Denm<in  (2)  was  an  action  by  a  slaye-owner  against  a 
nayal  commander  for  seizing  his  slaves.  The  ministers  of  the 
Crown  adopted  and  ratified  the  act  of  the  defendant,  and  in  that 
case  also  a  trial  at  Bar  was  had. 

These  cases  were  tried  before  the  Crown  Suits  Act,  1865,  was 
passed,  and  that  Act  has  distinctly  recognised  this  privilege  or 
prerogative  of  the  Crown  while  enacting  in  s.  46  the  provision  as 
to  change  of  venue  on  which  the  question  in  this  case  arises. 
The  Judicature  Acts  do  not  interfere  with  this  right,  as  was  held 
in  Attorney  General  v.  Conafahle.  (3) 

In  the  present  case  the  action  is  a  personal  action,  it  is  one  to 
which  the  Crown  is,  as  it  seems  to  me,  directly  a  party,  because 
a  department  of  State  of  which  the  head  is  one  of  her  Majesty's 
ministers  is  sued  for  damages  for  certain  acts  done  by  the  authority 
of  that  department,  so  that  the  Crown  is  in  truth  a  party  to  the 
action.  This  case  falls  within  Lord  Bellamonfs  Case  (1),  and  the 
Crown  can  intervene  because  the  defendant  is  a  servant  of  the 
Crown. 

It  was  also  argued  that  the  money  to  pay  any  compensation  which 
might  be  awarded  against  the  Board  of  Trade  in  such  an  action 
as  this  would  be  provided  by  parliament,  and,  on  the  principle 
laid  down  in  Beg.  v.  Commissioners  of  the  Treasury  (4),  such  money 
is  voted  as  a  supply  to  the  Crown,  and  is  the  money  of  the  Crown, 
to  be  applied  by  the  Crown  as  directed  in  the  Appropriation  Acts. 
Such  money  is  therefore  money  belonging  to  Her  Majesty,  and 
this  fortifies  the  conclusion  to  which  I  have  come.  This  motion 
must  therefore  be  granted  with  costs. 

Wills,  J.  This  is  an  action  brought  under  the  provisions  of 
the  3§  &  40  Vict.  c.  80,  s.  10,  against  the  Secretary  of  the  Board 
of  Trade  to  recover  compensation  for  the  detention,  alleged  to  be 
without  reasonable  and  probable  cause,  of  a  sea-going  vessel  by 

(1)  2  Salk.  625.  (3)  4  Ex.  D.  172. 

(2)  2  Ex.  167.  (4)  Law  Rep.  7  Q.  B.  387. 
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1886       an  officer  of  the  Board  of  Trade  acting  under  s.  6  of  the  same 
Dixon       Act. 

Fabbeb.  '^^^  Attorney  General,  stating  that  the  Crown  is  interested  in 
the  litigation,  and  that  he  waives  a  trial  at  bar,  claims,  under  the 
provision  of  the  Crown  Suits  Act,  1865  (28  &  29  Vict  c.  104), 
s.  46,  that  the  Court  shall  order  the  venue  to  be  changed  trom. 
Newcastle  to  the  city  of  London  as  the  place  in  which  he  elects 
to  have  the  cause  tried. 

As  by  the  terms  of  s.  46  the  Attorney-General  is  entitled  to 
the  order  he  claims  in  any  cause  in  which  the  Crown  is  entitled 
to  demand  as  of  right  a  trial  at  bar,  the  only  matter  for  inquiry 
is,  whether  the  Crown  is  so  entitled  in  the  present  case. 

In  consequence  of  a  doubt  expressed  by  Bramwell,  B.,  in 
Attorney  Oeneral  to  the  Prince  of  Wales  v.  Grossman  (1),  as  to  the 
extent  of  the  rights  of  the  Crown  in  such  a  matter  we  took  time 
to  consider  our  judgment. 

The  authorities  seem  to  me  conclusive,  both  that  where  the 
Crown  is  interested  in  litigation,  whether  civil  or  criminal,  the 
Attorney  General  is  entitled  to  demand  a  trial  at  bar,  and  that 
he  is  entitled  to  it  on  his  statement  that  the  Crown  is  interested, 
and  without  more. 

Of  the  right  of  the  Crown  to  a  trial  at  bar  I  have  no  doubt. 
It  has  been  treated  in  argument  as  a  branch  of  the  royal  pre- 
rogative. The  right  of  the  Crown  to  intervene  and  take  upon 
itself  the  litigation  in  which  a  subject  is  involved  is  a  branch  of 
the  royal  prerogative.  The  right  of  the  Crown  when  in  the  posi- 
tion of  a  plaintiff  to  a  trial  at  bar  is  not  so,  in  my  opinion,  and  as 
clear  notions  on  any  question  affecting  the  peculiar  rights  of  the 
Crown  are  of  great  importance,  I  will  presently  state  my  view 
of  the  origin  and  history  of  the  right. 

It  is  said  in  Chitty's  Practice  (14th  ed.  p.  586)  to  be  the  right 
of  the  Crown  in  cases  in  which  the  Crown  is  "  actually  and  im- 
mediately interested."  Adjectives  and  adverbs  are  parts  of  speech 
which  require  to  be  watched,  and  in  my  opinion  the  adverbs 
here  used  are  misleading. 

In  Botoe  V.  Brenton  (2)  a  trial  at  bar  was  granted  in  a  case  in 
which  the  defendant  justified  alleged  mining  trespasses  under  a 
(1)  Law  Rep.  1  Ex.  381.  (2)  8  B.  &  C.  737. 
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giant  from  the  Duchy  of  Cornwall,  there  being  at  that  time  no  1886 
Prince  of  Wales,  so  that  the  dnchy  was  in  the  hands  of  the  Crown.  Dixon 
The  Crown  would  not  have  been  bound  by  the  judgment  between  p^^^. 
the  parties,  and  was  only  interested  in  the  sense  in  which  any 
subject  is  interested  in  a  decision  of  the  Courts  upon  points  of 
law  or  fact  which  are  identical  with  those  which  may  govern  his 
own  rights,  either  with  respect  to  one  of  the  parties  to  the  suit  in 
question  or  as  to  strangers.  In  Brown  y.  Lord  Oi'anvUle  (1)  a 
trial  at  bar  was  granted  on  an  allegation  by  the  Attorney  General 
that  the  rights  of  the  King  in  respect  of  the  duchy  of  Lancaster 
would  come  in  question ;  in  Paddock  v.  Forre^er  (2),  the  defend- 
ant justified  under  grants  from  the  Crown  of  the  right  of  getting 
coal,  and  the  Attorney  General  thereupon  came  into  Court  and 
stated  that  the  Crown  was  interested  in  the  question.  In  all 
these  cases,  which  are  not  an  exhaustiye  list,  but  examples  of  a 
class  of  cases  in  which  a  trial  at  bar  has  been  always  granted,  the 
interest  of  the  Crown,  however  substantial,  is  indirect  and  not 
immediate.  No  private  person  would  be  considered  **  interested  " 
in  the  litigation  so  as  to  make  him  either  a  necessary  or  even  a 
possible  party  to  the  contest. 

In  Lord  BeUamonfs  Case  (3)  the  report  is  very  short,  and  the 
roll,  if  it  exists  in  the  Becord  Office,  is  very  difficult  to  find. 
The  only  index  to  the  rolls  of  this  date  is  an  index  of  defend- 
ants, and  Lord  Bellamont's  name  is  not  to  be  found  in  it.  The 
records  of  this  period  are  entered  as  of  the  respective  terms  in 
which  issue  was  joined,  and  often  many  terms  before  that  in  which 
the  trial  was  had.  In  the  reports  the  case  appears  as  of  the  term 
in  which  the  trial  took  place,  and  to  search  for  a  case  under  these 
circumstances  is  very  often  futile.  I  think,  however,  it  suffi- 
ciently appears  from  the  short  report  in  Salkeld  that  Lord  Bella- 
mont  was  sued  by  someone  for  some  act  done  by  him  as  governor 
of  New  York,  and  that  the  Crown  undertook  his  defence  upon 
that  ground. 

In  Buron  v.  Benman,  reported  on  points  of  law  in  2  Ex.  167, 
the  defendant  was  sued  for  acts  done  by  him  as  a  naval  officer  in 
command  of  one  of  Her  Majesty's  ships,  and  the  Crown  took  upon 

(1)  1  Harr.  &  WoU.  270.  (2)  1  M.  &  G.  683. 

(3)  2  Salk.  625. 
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1886  itself  his  defence.  A  trial  at  bar  was  had.  I  have  caused  the 
jyixffs  roll  to  1>®  inspected  to  see  whether  the  trial  at  bar  was  had  on 
FAmasB  *^®  demand  of  the  Attorney  General :  but  it  is  incomplete  and 
stops  at  the  award  of  venire.  I  believe,  however,  that  there  is  no 
doubt  the  trial  at  bar  was  had  on  the  demand  of  the  Attorney 
General.  In  Lord  Bellamont's  Case  (I)  it  is  stated  in  the  report 
that  such  was  the  fact.  In  neither  of  these  cases  can  the  interest 
of  the  Crown  be  termed  *' actual"  or  ^^nunediate."  In  Bex  \. 
Hales  (2)9  which  was  a  prosecution  for  a  misdemeanor,  a  trial  at 
bar  was  refused  to  the  Attorney  General,  applying  on  behalf  of 
a  private  prosecutor,  but  granted  on  his  afterwards  stating  that 
the  Grown  had  taken  up  the  prosecution.  In  Beg.  y.  6Wro  (3), 
a  trial  at  bar  was  granted  on  the  demand  of  the  Attomej 
General  prosecuting  on  behalf  of  the  Grown. 

These  cases  make  it  abundantly  clear  that  the  right  to  a  trial 
at  bar  exists  when  demanded  on  behalf  of  the  Crown  both  in 
cases  in  which  the  private  rights  of  the  sovereign  in  respect 
of  the  estates  and  property  to  which,  or  to  the  fruits  of  which, 
the  sovereign  is  entitled  for  the  personal  use  and  advantage  of 
the  sovereign  are  in  question,  and  in  cases  in  which  the  sovereign 
intervenes  in  a  different  capacity,  as  the  head  of  the  state  and 
authorized  by  the  constitution,  through  the  responsible  ministers 
of  the  Crown,  to  enforce  law  and  good  government  and  to  afford 
the  protection  of  the  state  to  public  officers  sued  in  courts  of 
justice  for  acts  done  by  them  in  the  discharge  of  their  duties  as 
servants  of  the  Crown.  It  is  clear  also  that  the  right  applies 
equally  to  civil  cases  and  to  criminal  prosecutions  which  have 
been  removed  by  certiorari  into  the  Queen's  Bench,  and  which 
have  so  become  subject  to  many  of  the  incidents  of  civil  trials. 
It  would  be  more  accurate  to  say  that  the  right  exists  in  cases  in 
which  the  Crown  is  interested,  than  to  confine  it  to  cases  in  which 
the  interest  of  the  Crown  is  actual  and  immediate. 

Probably  what  the  learned  writer  meant  was  to  exclude  cases 
of  ordinary  criminal  prosecutions  in  which  the  Crown  is  merely 
the  nominal  prosecutor,  the  distinction  between  which  and  cases 
where  the  prosecution  is  really  that  of  the  Crown,  is  illustrated 

(1)  2  Salk.  625.  (2)  2  Stra.  816. 

(3)  Law  Rep.  9  Q.  B.  350. 
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and  emphasized  by  the  two  branches  of  the  case  of  Rex  y.  Hales  (1),       1886 
where  the  trial  at  bar  was  refused  to  the  Attorney  General  as      dixok 
^counsel  for  a  private  prosecutor,  but  awarded  on  his  application      fabrer. 
on  behalf  of  the  Crown. 

In  my  opinion  it  is  suflScient  for  the  Attorney  General  to 
allege  or  surmise  (in  the  language  of  the  older  cases)  that  the 
drown  is  interested  in  the  litigation.  As  a  matter  of  propriety 
or  courtesy  he  may  state  his  grounds  for  the  allegation ;  but  I  do 
not  think  he  is  bound  to  do  so,  or  that  the  Court  can  require  it 
of  him.  This  appears  to  me  to  be  the  result  of  the  authorities. 
If,  however,  it  were  necessary  to  consider  how  the  Crown  is  in- 
terested in  the  present  action,  I  think  it  clear,  as  I  have  pointed 
out,  that  the  right  exists  where  the  interest  of  the  Crown  is  that 
of  protecting  the  servants  of  the  great  departments  of  state  or  of 
conducting  such  litigation  as  may  be  necessary  for  the  efficient 
-conduct  of  the  public  administration.  The  case  of  Beg.  v.  Lords 
•Commissioners  of  the  Treasury  (2)  shews  that  in  the  most  correct 
legal  phraseology,  the  Commissioners  of  the  Treasury,  though 
•administering  funds  whose  destination  is  fixed  by  Act  of  Parlia- 
ment, are  servants  of  the  Crown,  and  not  of  parliament  or  the 
public,  nor  to  be  otherwise  described  than  as  servants  of  the  Crown. 

The  same  proposition  must  hold  of  the  persons  serving  in  other 
public  departments. 

I  proceed  to  inquire  what  is  the  origin  of  the  right  in  ques- 
tion :  and  I  think  it  clear  that  it  is  in  no  accurate  sense  a  branch 
of  the  royal  prerogative,  but  the  survival  of  a  very  ancient  state  of 
things  in  which  the  Crown,  in  respect  of  litigation,  stood  upon  the 
same  footing  as  the  subject;  the  difference  between  the  position  of 
the  Crown  and  the  subject  in  the  present  day  being  due  simply 
to  the  fact  that  the  Crown,  not  being  expressly  named  or  included 
by  necessary  implication  in  the  various  statutes  which  have  since 
then  modified  the  rights  of  the  subject  in  this  respect,  still 
retains  rights  which  have  been  taken  away  from  the  subject. 
That  this  is  so,  as  regards  the  right  of  the  Crown  to  determine 
the  place  of  trial  of  an  information  filed  by  the  Attorney  General 
on  behalf  of  the  Crown,  is  shewn  by  the  learned  and  interesting 
Judgment  of  the  Court  of  Exchequer  in  AUomey-Generai  v.  Lord 

(1)  2  Stra.  816.  (2)  Law  Rep.  7  Q.  B.  387. 
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1886  Churchtll  (1),  where  it  is  laid  down  that  the  right  to  lay  the  yenue 
Dixon  where  the  actor  in  the  litigation  chose  was  once  common  to 
Fabber.  Crown  and  subject;  that  the  right  of  the  subject  to  keep  the 
venue  where  it  was  once  laid  has  been  modified  by  legislation,, 
whereas  that  of  the  Crown  has  not,,  because  the  statutes  in  ques- 
tion do  not  bind  the  Crown ;  and  where  the  alleged  prerogative 
right  of  the  Crown  to  change  the  venue  at  its  option  was  denied, 
and  a  rule  for  that  purpose,  which  had  originally  been  granted 
absolute  in  the  first  instance  on  the  motion  of  the  Attorney 
General,  was,  after  full  argument  and  time  taken  to  consider  the 
judgment,  discharged. 

In  the  same  way,  trials  at  bar  were  anciently  had  in  all  causes, 
whether  at  the  suit  of  the  Crown  or  of  an  individual ;  but  by  the 
second  statute  of  Westminster,  c.  30,  a  writ  of  nisi  prius  was 
granted,  the  effect  of  which  was  to  deprive  the  subject  of  the 
right  to  a  trial  at  bar. 

In  Bacon's  Abridgment,  title  trial  (E),  it  is  said  ^^  By  the  statute 
of  second  Westminster,  c.  30,  trials  at  bar  which  were  before  had 
in  all  causes,  are  confined  to  such  causes  as  by  reason  of  the  great- 
ness and  variety  of  the  matters  in  question  require  a  more  solemn* 
examination."  Again, ''  The  Attorney  General  may  pray  a  trial 
at  bar  in  any  civil  cause  wherein  the  king  is  interested,  for  as  the 
statute  of  nisi  prius  does  not  extend  to  him,  the  king  has  a  right  to 
try  every  civil  cause  in  which  he  is  interested  at  bar."  See  also 
Comyns'  Digest,  title  Trials  (C  a).  In  Paddock  v.  Forrester  (2) 
a  trial  at  bar  was  ordered  on  the  suggestion  of  the  Attorney  General 
that  the  Crown  was  interested  in  the  matter  of  dispute.  Tindal, 
C.  J.,  said :  The  Attorney  General  **  has  stated  that  her  Majesty 
does  not  consent  that  any  writ  of  nisi  prius  shall  issue  in  this  case. 
We  are  therefore  bound  to  direct  that  the  cause  shall  be  tried  at 
bar."  In  a  note  to  that  case  the  learned  editor  says:  '^  As  the^ 
king  is  not  named  in  the  statute  of  Westminster  2,  c.  30,  which 
gives  the  writ  of  nisi  prius,  a  nisi  prius  is  not  grantable  where- 
the  king  is  a  party,  or  where  the  matter  in  question  in  an  action 
between  subjects  touches  the  king's  right,  without  a  special 
warrant  from  the  king,  or  the  assent  of  the  Attorney  General : 
2  Inst.  424 ;  6  Mod.  247."    See  also  Bex  v.  JolUffe  (3). 

(1)  8  M.  &  W.  171,  at  p.  193.  (2)  1  M.  &  G.  683. 

(3)  4  T.  R.  285,  at  pp.  288,  292. 
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This  yiew  of  the  origin  of  the  right  now  under  consideration  1886 
is  of  much  historical  interest.  I  am,  speaking  for  myself,  con-  "~  dixon 
vinced  that  in  the  early  periods  of  our  legal  history  the  sovereign  1,^^^^^^ 
snei  exactly  as  the  subject  did,  by  the  same  writ,  *^  per  attoma- 
tum  suum,"  just  as  the  subject  did,  with  the  same  process  and 
the  same  incidents  in  all  respects.  The  right  of  the  Crown  to 
bring  an  action  in  the  ordinary  sense  of  that  word,  and  as  distin- 
guished from  filing  an  information,  was  affirmed  in  Bradlatigh  r. 
Clarke  (1),  and  in  the  course  of  that  case  two  precedents  of  such 
actions  were  cited  from  the  Year  Books  of  the  reign  of  Henry  YL 
It  was  not  called  to  the  attention  of  their  Lordships  that  the 
Flacita  de  Quo  Warranto  are  full  of  such  actions.  The  records 
there  set  forth,  many  of  them  at  full  length,  date  from  the  6th 
Edward  I.  to  the  4th  Edward  IIL  Some  years  ago  I  had  occa- 
sion to  examine  them  very  carefully  and,  as  far  as  I  could,  ex- 
haustively with  reference  to  this  question,  and  I  am  able  to  say 
that  there  are  very  numerous  entries,  certainly  hundreds,  if  not 
more,  of  records  of  common  actions  brought  by  the  sovereign 
against  subjects  wholly  undistinguishable  in  the  manner  of  origi- 
nation, in  every  stage  of  procedure,  and  every  other  incidont 
connected  with  it,  from  an  ordinary  action  between  subject  and 
subject,  and  I  found  none  which  indicated  any  difference  in  the 
mode  of  suit,  or  incidents  of  process,  or  trial  between  actions  by 
the  king  and  actions  by  the  subject.  There  are  entries  of  the 
same  character,  although  from  their  abbreviated  nature  less  con- 
clusive, in  the  Abbreviatio  Placitorum,  which  carry  the  evidence 
back  to  the  reign  of  Bichard  I.  The  right  of  the  Crown,  there- 
fore, to  a  trial  at  bar,  at  all  events  where  the  Crown  is  the  com- 
plaining party,  is  in  my  opinion  not  a  branch  of  the  prerogative, 
but  an  interesting  and  instructive  survival  in  the  case  of  the 
Crown  of  a  state  of  things  in  which  at  an  early  period  of  our  legal 
history  the  rights  of  the  Crown  and  subject  were  identical.  The 
mode  in  which  the  Crown  can  claim  a  trial  at  bar  on  the  other 
hand  affords  a  genuine  instance  of  prerogative  right.  For  the 
Crown  can  here  do  what  no  subject  ever  could  do.  The  Attorney 
General  can  allege,  on  his  own  authority,  that  the  Crown  is 
interested  in  the  subject-matter  of  the  suit,  and  upon  such 
(1)  8  App.  Cas.  354,  at  p  375. 
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1886  allegation  can  intervene,  and  can,  having  done  so,  claim  fh& 
Djxon  ~^  ancient  right  of  both  Crown  and  subject,  which  for  many  centnriea 
has  been  taken  away  from  the  subject  by  legislation.  The  autho- 
rities already  cited  demonstrate  that  there  it  makes  no  difference 
to  the  existence  of  the  right  whether  the  Crown  is  the  com- 
plainant, or  has  taken  up  the  cause  of  the  plaintiff  or  that  of  the- 
defendant. 

Bule  absolute  to  change  the  venue. 

Solicitors  for  plaintiff:  Botterell  &  Boche.    . 
Solicitor  for  defendant :  The  Solicitor  to  the  Board  of  Trade. 

R.  B.  R. 


June  24 ;  [IN  THE  COURT  OF  APPEAL.] 
Aug.  a 
PANDORF  &  CO.  V.  HAMILTON,  FRASER,  &  CO. 

Ship — Charterparty — Bill  of  Lading — Exceptions — *^  Dangers  and  Accidents  of 
'  the  Seas  " — Damage  caused  by  Bats, 

A  ship  was  chartered,  and  a  cargo  shipped,  under  a  charterparty  and  bills  of 
lading  which  excepted  '' dangers  and  accidents  of  the  seas."  During  the 
voyage  the  cargo  was  damaged  by  sea-water  escaping  from  a  pipe  on  board  the 
ship,  owing  to  the  pipe  having  been  gnawed  through  by  rats. 

In  an  action  by  the  owners  of  the  cargo  against  the  shipowners  to  recover 
the  amount  of  the  damage  so  caused : — 

Eeldy  that  the  damage  was  not  within  the  exception,  and  the  defendants  were 
liable. 

Appeal  by  the  plaintiffs  from  the  judgment  of  Lopes,  L.J. 

The  action  was  brought  by  the  shippers  of  a  cargo  of  rice  to 
recover  damages  for  injury  to  the  rice  on  board  the  defendants'' 
ship,  during  a  voyage  from  Akyab  to  Liverpool,  caused  by  sea- 
water  passing  through  a  hole  in  a  pipe  connected  with  a  bath- 
room in  the  vessel,  the  pipe  having  been  gnawed  through  by  rats* 

The  excepted  perils  in  the  bills  of  lading  were  "  all  and  every 
dangers  and  accidents  of  the  seas,  rivers,  and  navigation,  of 
whatever  nature  and  kind  soever/' 

The  excepted  perils  in  the  charterparty  were  "  the  act  of  (Sod 
and  all  and  every  other  dangers  and  accidents  of  the  seas,  rivers,, 
and  steam  navigation,  of  whatever  nature  and  kind  soever,  and 
errors  of  navigation  during  the  voyage." 

At  the  trial  at  Liverpool,  it  was  admitted  that  all  reasonable- 
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piecautions  had  been  taken  to  keep  down  the  rats  on  the  voyage       1886 
to  Akyab.  Pahdobf 

The  following  questions  were  left  to  the  jury : —  HAimTON. 

^  Were  the  rats  that  caused  the  damage  brought  on  board  by 
the  shippers  in  the  course  of  shipping  the  rice  ?"  and 

^^Did  those  on  board  take  reasonable  precautions  to  prevent 
the  rats  coming  on  board  during  the  shipping  of  the  cargo  ?" 

The  jury  answered  the  first  question  in  the  negative,  and  the 
second  in  the  affirmative. 

The  amount  of  the  damage  was  settled  by  agreement. 

The  case  was  reserved  for  further  consideration,  and  afterwards 
Lopes,  L.J.,  gave  judgment  for  the  defendants,  holding  that  the 
damage  was  within  the  exception.  (1) 

The  plaintiffs  appealed. 

June  24.  Sir  Charles  BtuaeU,  A.O.,  and  Joseph  Walton^  for  the 
plaintiffs.  The  damage  to  the  cargo  does  not  come  within  the 
excepted  perils,  and  therefore  the  plaintiffs  are  entitled  to 
recover.  The  proximate  cause  ought  not  to  be  looked  to  in  con- 
struing charterparties  and  bills  of  lading,  but  the  efficient  cause. 
In  this  respect  there  is  a  difference  between  these  documents 
and  policies  of  marine  insurance :  Chartered  Mercantile  Bank  of 
India  v.  Netherlands  India  Steam  Navigation  Co.  (2) ;  Woodley  v. 
Mieheill(3);  The  Xantho.  (4:)  Here  the  efficient  cause  of  the  damage 
to  the  cargo  was  the  action  of  the  rats,  just  as  much  as  it  was  in 
the  cases  of  Laveroni  v.  Drwry  (5)  and  Kay  v.  Wheeler  (6),  which 
decide  that  injury  done  directly  to  the  cargo  by  rats  does  not  come 
within  the  exception  of  dangers  of  the  seas.  The  fetct  that  the 
rats  caused  the  damage  in  the  present  case  by  letting  the  water 
escape  into  the  cargo  does  not  raise  any  substantial  distinction. 
In  The  Chasca  (7),  damage  to  the  cargo  by  sea-water,  owing  to 
the  act  of  the  crew  in  boring  holes  in  the  ship,  was  held  not  to 
come  within  the  exception  of  dangers  of  the  seas.  The  definition 
of  perils  of  the  sea  in  Story  on  Bailments,  512a,  referred  to  in  the 

(1)  16  Q.  B.  D.  629.  (4)  To  be  reported. 

(2)  10  Q.  B.  D.  521.  (5)  8  Ex.  166 ;  22  L.  J.  (Ex.)  2. 

(3)  11  Q.  B.  D.  47.  (6)  Law  Rep.  2  C.  P.  302. 

(7)  Law  Bep.  4  A.  &  E.  446. 
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1886  judgment  in  the  Court  below  (1),  and  quoted  with  appiOYal  by 
Paiowbf  Oockbum,  C.  J.,  in  Nugent  v.  Smith  (2),  would  not  include  the 
HAimTOK    ^^^^g^  ill  the  present  case. 

Bigham,  Q.C,  and  /•  O.  Barnes,  for  the  defendants.  The 
damage  to  the  cargo  oomes  within  the  exception  of  "  dangers  and 
accidents  of  the  seas/'  for  the  findings  of  the  jury  shew  that  it 
could  not  have  been  prevented  by  the  exercise  of  any  reasonable 
skill  or  diligence  ou  the  part  of  the  shipowners:  Woodley  t. 
Michell  (3) ;  BvUer  v.  Fisher  (4),  Damage  by  sea^water,  occur- 
ring at  sea,  is  caused  by  a  danger  of  the  sea,  a^nd  not  the  less  so 
because  it  would  not  have  occurred  but  for  the  action  of  the  rats. 
If  the  water  is  the  efficient  cause  of  the  damage,  the  case  falls 
within  the  exception,  although  something  else  may  be  a  causa 
sine  qua  non:  West  India  Telegraph  Co.  v.  Home  and  Colonial 
Insurance  Co.  (5)  The  damage  was  caused  by  a  danger  of  navi- 
gation :  Laurie  v.  Douglas.  (6) 

Joseph  Walton,  in  reply,  referred  to  McArihur  v.  Sears  (7) ; 
CuJlen  V.  Butler.  (8) 

Cur.  adv.  vuU. 

Aug.  9.  LoBD  EsHEB,  M.B.  This  case  is  one  of  considerable 
importance. 

The  action  is  brought  by  the  charterers  of  a  ship,  who  are  also 
the  holders  of  bills  of  lading,  for  damage  done  by  sea-water  to  a 
cargo  of  rice  shipped  by  them  and  belonging  to  them.  The 
case  was  tried  before  Lopes,  L.J.,  first  of  all  with  a  jury,  and 
after  certain  questions  had  been  left  to  the  jury,  and  been 
answered  by  them,  by  himself  without  a  jury.  His  judgment  has 
been  given  in  favour  of  the  defendants  on  the  ground  that  the 
damage  done  to  the  rice  was  the  result  of  causes  excepted  in 
the  charterparty  and  the  bills  of  lading. 

The  questions  raised,  therefore,  are,  what  is  the  true  construction 
of  the  charterparty,  and  the  bills  of  lading,  which  are  in  this  case 
identical,  and  what  is  the  reasonable  mode  of   applying  that 

(1)  16  Q.  B.  D.  at  p.  635.  (5)  6  Q.  B.  D.  61. 

(2)  1  C.  P.  D.  at  p.  437.  (6)  15  M.  &  W.  746. 

(3)  11  Q.  B.  D.  47.  (7)  21  WendeU  (New  York),  190, 

(4)  3  Esp.  67.  (8)  5  M.  &  S.  461. 


LordEBher,M.R. 


VOL.  XVII.  QUEEN'S  BENCH  DIVISION.  673 

eonstniction  to  the  facts  of  this  case  ?    In  the  charterparty  and        1886 
the  bills  of  lading  the  exceptions  are,  '^  The  act  of  God  and  the     Pahix»f 
Queen's  enemies  and  all  and  eyery  other  dangers  and  accidents  of   ^^^^1^ 
the  seas,  riyers  and  steam  nayigation,  of  whatsoeyer  nature  or^ 
kind,  and  errors  of  nayigation  during  the  yoyage."  The  yessel  was 
chartered  by  the  plaintiffs  to  proceed  to  Akyab,  and  there  load  a 
cargo  of  rice,  and  the  rice  was  loaded  under  the  charterparty  and 
bills  of  lading  were  giyen  in  the  same  terms  as  the  charterparty. 
Therefore  the  rice  was  shipped  under  the  charterparty,  and  under 
the  bills  of  lading  at  Akyab.    During  the  yoyage  home  to 
Liyerpool,  rats  gnawed  through  a  pipe  communicating  with  a 
cistern  in  the  ship,  and  thereby  let  in  the  sea-water,  which 
damaged  the  rice. 

There  was  a  dispute  at  the  trial  as  to  whether  the  rats  had 
been  allowed  to  come  on  board  by  the  shippers  in  the  course  of 
shipping  the  rice  at  Akyab ;  this  question  was  left  to  the  jury. 
Another  question  was  put  to  the  jury, — "  Did  those  on  board 
take  reasonable  precautions  to  preyent  the  rats  coming  on  board 
during  the  shipping  of  the  cargo  ?  **  That  also  was  at  Akyab. 
The  jury  answered  the  first  question  in  the  negatiye,^that  is, 
that  the  rats  were  not  brought  on  board.  The  second  question 
they  answered  in  the  affirmatiye,  namely,  that  those  on  board  did 
take  reasonable  precautions  to  preyent  the  rats  coming  on  board 
during  the  shipping  of  the  cargo.  The  learned  judge  states  that 
at  the  trial  at  Liyerpool  there  was  no  dispute  about  the  cause  of 
the  damage  to  the  cargo ;  it  was  agreed  that  the  damage  was 
caused  during  the  yoyage  by  sea-water  passing  through  a  hole  in 
a  pipe  connected  with  a  bath-room  in  the  yessel,  such  pipe  being 
eaten  through  by  rats.  Therefore,  the  cause  of  damage  to  the 
rice  is,  that  rats  ate  through  the  pipe,  thereby  letting  the  water  in. 
The  question  is,  whether  on  the  true  construction  of  the  charter- 
party  and  the  bills  of  lading,  and  applying  it  in  the  legal  way 
to  the  facts,  the  cause  of  the  damage  is  a  peril  excepted  out  of 
the  bills  of  lading  and  charterparty. 

Now  charterparties,  bills  of  lading,  and  policies  of  marine 
insurance  are  documents  which  do  not  materially  differ  from  an 
ordinary  daily  form  of  eacL  As  mercantile  business  has  been 
enlarged  they  haye  differed  from  time  to  time,  but  they  do  not 


674  QUEEN'S  BENCH  DIVISION.  VOL.  XVH. 

1886        differ  from  day  to  day,  and  in  their  substantial  stroctore,  which 

Pabdobf     18  very  peculiar,  they  are  much  the  same  as  they  haye  been  from 

HAim-TON.   *^®  beginning.    Where  documents  are  in  daily  use  in  mercan- 

,  _.  jr~««  tile  affairs,  without  any  substantial  difference  in  form  from  time 

Ix>rdEBber,M.B.  ^  ^ 

to  time,  it  is  most  material  that  the  construction  which  was  given 
to  them  years  ago,  and  which  has  from  that  time  been  accepted 
in  the  Courts  of  Law,  and  in  the  mercantile  world,  should  not  be 
in  the  least  altered,  because  all  subsequent  contracts  have  been 
made  on  the  faith  of  the  decisions.  Therefore,  whether  one 
thinks  that  one  would  oneself  haye  come  to  the  same  conclusion 
as  the  judges  did  in  the  beginning  is  immaterial.  One  ought  to 
adhere  strictly  to  the  construction  which  has  been  put  upon  such 
documents. 

Moreoyer,  if  those  documents,  construed  as  the  judges  have 
construed  them  for  many  years,  have  also  for  many  years  been 
applied  in  a  particular  way  to  facts  similar  to  those  which  are  in 
question  at  this  day  in  a  cause,  it  is  equally  material  in  my 
opinion  to  adhere  to  that  application,  or  else  mercantile  business 
becomes  wholly  uncertain. 

Now  with  regard  to  charterparties,  bills  of  lading,  and  policies 
of  marine  insurance,  there  have  been  certain  rules  of  construction 
determined  upon  and  accepted,  and  there  has  been  a  distinction 
as  to  the  mode  of  construing  the  first  two  documents  and  the 
third.  With  regard  to  policies  of  marine  insurance  a  very  strict 
rule  as  to  the  application  of  the  doctrine  of  causa  proxima  has 
been  adopted.  It  was  pointed  out  long  ago  that  if  this  doctrine 
of  causa  proxima,  as  against  causa  remota,  is  taken  in  a  large 
sense  it  is  equally  applicable  to  charterparties,  bills  of  lading, 
and  policies  of  marine  insurance.  One  would  not  seek  either  as 
to  a  charterparty  or  a  bill  of  lading  a  cause  in  the  one  sense 
remote,  but  with  regard  to  policies  of  insurance  the  doctrine  of 
causa  proxima,  or  the  immediate  cause,  has  been  much  more 
strictly  applied  than  in  the  other  two  cases  ;  and  the  difference 
of  construction  has  been  that  in  a  policy  of  marine  insurance 
one  looks  strictly  only  to  the  causa  proxima  or  immediate  cause ; 
whereas  in  the  others  one  looks  to  that  which  is  called  in  the  law 
books  the  causa  causans,  which  has  been  interpreted  by  judges  to 
mean  the  real  effectiye  cause  of  the  damage.    AU  these  docu- 
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ments,  as  I  haye  said,  were  oonstracted  originally  in  a  yery        isse 
peculiar  elliptical  form  of  mercantile  language.    The  statement     pahdorp" 
that  the  shipowner  will  deliver  the  cargo  in  the  same  order  as  he    hai^tok 

has  receiyed  it,  excepting  the  act  of  God  and  so  on,  and  all  and       

eyery  other  dangers  and  perils  of  the  seas,  shews  that  it  is  a  most 
extraordinary  elliptical  form.  The  exceptions  do  not  describe 
the  damage,  although  if  the  document  were  construed  only  gram- 
matically they  would  be  rather  supposed  to  describe  the  damage ; 
they  describe  the  cause  of  the  damage,  not  the  damage.  It  is 
necessary,  therefore,  to  see  whether  the  cause  of  the  damage  is 
one  which  is  excepted. 

The  first  cause  which  may  produce  the  damage  is  the  act  of 
Gk)d,  as  it  was  called  in  the  old  times.  I  shall  not  now  enter 
into  a  discussion,  which  at  one  time  was  rather  rife,  as  to  what 
was  the  exact  meaning  of  the  term  *^  the  act  of  God.''  In  the 
older,  simpler  days  I  have  myself  never  had  any  doubt  but  that 
it  did  not  mean  the  act  of  God  in  the  ecclesiastical  and  biblical 
sense,  according  to  which  almost  everything  is  said  to  be  the  act 
of  God,  but  that  in  a  mercantile  sense  it  meant  an  extraordinary 
circumstance  which  could  not  be  foreseen,  and  which  could  not  be 
guarded  against.  But  in  this  case  there  cannot  possibly  be  any 
foundation  for  any  such  suggestion  as  that  this  gnawing  of  a  pipe 
by  rats  and  letting  in  sea^water  is,  within  the  terms  of  the  bills  of 
lading  and  charterparty,  the  act  of  God.  The  real  question  is 
whether  the  cause  here  could  be  said  to  be  a  cause  brought  about 
by  dangers  and  accidents  of  the  seas.  It  obviously  was  not  a 
danger  or  accident  of  steam  navigation  or  an  error  of  navigation. 
Therefore  the  only  term  in  the  bills  of  lading  and  charterparty 
under  which  the  cause  could  be  brought,  if  it  is  a  cause,  is  dangers 
or  accidents  of  the  seas. 

Now  it  has  been  long  ago  held,  that  these  words  **  dangers  of 
the  seas  "  are  really  the  same  as  perils  of  the  seas,  for  perils  and 
dangers  in  the  English  language  are  synonymous  words.  There- 
fore the  question  is,  whether  this  is  a  peril  of  the  sea  ?  That  de- 
pends  on  the  meaning  of  the  term  "  perils  of  the  seas  "  in  charter- 
parties,  bills  of  lading,  and  policies  of  insurance.  They  really  are 
the  perils  to  which  people  who  carry  on  their  business  on  that 
dangerous  element  the  sea  are  liable,  because  they  carry  on  their 
business  on  the  sea.    They  are  the  perils  of  the  sea,  not  the  perils 
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188G  of  journeying.     In  Amould  on  Marine  Insnrance,  Book  11. 

Pandorp  chap.  IL,  it  is  stated  that  "the  words  'perils  of  the  sea*  only 

„    ^'  extend  to  cover  losses  really  caused  by  sea  damage,  or  the 

r —  violence  of  the  elements,  'ex  marinas  tempestatis  discrimine.' 

I^rd  Eflher,  M.R.  * 

They  do  not  embrace  all  losses  happening  upon  the  seas."  (1) 
There  may  be  many  dangers  which  come  under  other  words,  but 
which  do  not  come  under  the  words  "  perils  of  the  seas.*'  If 
perils  of  the  seas  had  really  included  all  losses  happening  on  the 
sea  it  is  obvious  that  none  of  the  subsequent  words,  which  have 
been  added  to  charterparties,  bills  of  lading,  and  policies  of  in- 
surance, would  have  been  wanted,  or  would  have  been  included  in 
them.  Therefore  perils  of  the  seas  are  those  which  are  pecoliar 
to  carrying  on  business  on  the  sea.  They  obviously  therefore 
include  the  violence  of  the  sea  itself.  They  include  the  danger 
which  is  caused  to  things  being  on  the  sea  by  reason  of  the 
action  of  other  elements  which  act  upon  the  sea. 

But  rats  do  not  come  from  the  sea.  They  are  not  generated 
by  the  sea.  They  are  no  more  a  difficulty  on  board  ship  than  in 
a  warehouse  or  a  mill.  Therefore  a  priori  one  would  haye  said 
that  damage  done  to  the  ship  or  cargo  on  board  the  ship  by  rats 
could  not  be  a  peril  of  the  seas,  as  construed  from  the  beginning. 
The  first  time  a  similar  question  was  raised  (in  Bohl  v.  Parr  (2)) 
that  was  done  which  in  the  old  days  judges  were  in  the  habit  of 
doing  much  more  than  judges  have  been  in  the  habit  of  doing 
lately.  It  was  at  a  time  before  the  distinction  was  so  strictly 
drawn  between  the  construction  of  a  mercantile  document  being 
for  the  Court  and  not  for  the  jury,  and  the  question  being  partly 
for  the  Court  and  partly  for  the  jury.  Lord  Kenyon  asked  a 
mercantile  jury  at  Guildhall  whether  in  the  mercantile  world 
damage  to  the  ship's  bottom  by  worms  was  treated  as  a  peril  of 
the  sea.  The  jury  answered  that  it  was  not.  Thereupon  Lord 
Kenyon  having  asked  for  that  opinion  of  the  jury,  not  as  declsiye, 
but  in  order  to  instruct  him,  held  that,  upon  the  true  construc- 
tion of  the  policy,  damage  done  to  the  ship  by  worms  was  not 
within  the  term  "  perils  of  the  sea,"  and  that  decision,  which  he, 
having  had  himself  instructed  by  the  jury,  held  as  a  matter  of 
law,  has  been  adopted  from  that  time  to  this. 

My  Brother  Lopes,  in  his  judgment  in  the  present  case,  which 
(1)  Vol.  ii.  p.  741,  5th  Ed.  (2)  1  Esp.  445. 
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18  most  elaborate  and  careful,  has  not  controyerted  that  view :  he       1886 
has  adopted  the  view  that  damage  to  the  ship  or  cargo  by  rats  of    pakdorf 
itself  is  not  a  damage  caused  by  a  peril  or  danger  of  the  seas.         Hamilton. 

It  is  hardly  necessary  to  go  through  the  cases,  but  I  think  it  j^„^£r~^  p 
is  better  to  name  some  of  them  to  shew  how  clear  this  has  been. 
The  case  of  Bohl  v.  Parr  (1),  which  was  on  a  policy  of  insurance 
on  the  ship,  shews  it  very  strongly.  The  ship  sailed  from  St. 
Bartholomew,  and  arrived  safely  on  the  coast  of  Africa,  and 
began  to  trade.  Afterwards,  being  about  to  return,  it  was  found 
that  the  worms  had  eaten  her  bottom,  and  had  destroyed  it  so 
effectually  that  the  ship  could  barely  get  to  Cape  Coast,  where 
she  was  condemned  as  irreparable.  This  case  seems  to  me  very 
strongs  The  worms  had  eaten  the  bottom  of  the  ship — no  doubt 
it  was  a  wooden  ship  in  those  days — ^so  as  to  render  her  unfit  to 
be  on  the  seas,  so  that  it  was  wrong  to  continue  the  voyage,  and 
so  that  it  was  right  and  proper  to  take  her  into  a  port  of  distress, 
where,  if  what  had  happened  was  caused  by  the  perils  of  the  sea, 
she  was  from  the  other  circumstances  a  constructive  total  loss, 
yet  it  was  held  that  this  eating  by  the  worms  was  not,  even  in  a 
policy  of  insurance,  a  damage  caused  by  a  peril  insured  against — 
that  is  by  a  peril  of  the  sea.  The  damage  in  that  case  was 
done  by  worms,  but  the  result  must  have  been  the  same  if  it  had 
been  done  by  rats.  It  would  have  been  no  stronger  if  it  had 
been  done  by  rats  from  the  inside.  If  rats  ate  a  wooden  ship 
from  the  inside  nearly  through  to  the  outside  of  her  planks,  so 
that  she  became  wholly  unfit  and  unsafe  to  keep  the  seas,  and  she 
were  carried  into  a  port,  where  her  condition  was  such  that  she 
could  not  be  repaired  so  as  to  be  a  sea-going  ship,  in  the  ordinary 
business  sense  of  being  capable  of  repair,  that  would  not  be  loss 
caused  by  a  peril  of  the  sea. 

The  next  proposition  which  I  shall  lay  down  is  that  in  business 
if  it  is  attempted  to  distinguish  with  extreme  fineness  either  as 
to  construction  or  as  to  application  to  facts  the  possibility  of 
real  business  is  destroyed,  and  it  seems  to  me  impossible  to  hold 
with  anything  like  a  business  sense  of  responsibility  that  if  rats 
eat  within  the  eighth  of  an  inch  of  the  outside  of  the  planks  and 
80  make  a  ship  unfit  to  keep  on  the  seas  and  render  her  irrepar- 

(1)  1  Esp.  445. 
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1886        able,  that  constractiye  total  loss  is  not  a  loss  caused  by  perils 
Pando£f     of  the  sea,  yet  if  the  rats  were  to  eat  the  eighth  of  an  inch 
jQ^^^2^    further  it  would  be  a  loss  by  perils  of  the  sea.    That  is  far  too 
f  ^  ^TT"  ^  »  fioi©  for  me,  and  I  think  far  too  fine  for  business. 

If  that  case,  therefore,  is  carried  to  its  full  length,  the  damage 
caused  by  the  eating  by  rats  however  immediate  is  not  even  in  a 
policy  of  insurance  a  peril  of  the  seas  within  the  meaning  of  the 
policy,  and  much  more,  as  I  shall  presently  shew,  is  this  so  in  a 
charterparty  or  a  bill  of  lading. 

There  is  a  case  with  regard  to  rats — Hunter  v.  Potts  (1) — ^before 
Lord  EUenborough,  which  was  again  on  a  policy  of  insuiance. 
The  ship  having  touched  at  Antigua  was  detained  there  a  con- 
siderable time  by  the  sickness  of  the  crew,  and  while  she  lay  at 
that  island  the  rats  ate  holes  in  her  transums  and  other  parts  of 
her  bottom.  In  consequence  a  survey  was  called,  and  the  ship 
was  found  to  be  unfit  to  proceed  to  Honduras,  and  she  was  there- 
fore condemned  and  the  cargo  sold.  Here  was  a  ship  reduced  to 
extremities,  unfit  to  keep  the  sea  and  properly  sold,  but  the  loss 
having  been  charged  as  caused  by  a  peril  of  the  sea.  Lord  Ellen- 
boiough  was  clearly  of  opinion  that  it  was  not  a  loss  within  any 
of  the  perils  insured  against.  That,  again,  was  the  case  of  a 
policy  of  insurance. 

One  would  expect  to  find  in  America  the  same  law  as  in  Eng- 
land, because  the  American  people  of  business  have  adopted  the 
same  forms  of  bills  of  lading  and  of  policies  and  of  charterparties 
that  we  have  ourselves.  In  the  case  of  HaaarcCs  Administrator  v. 
New  England  Marine  Insurance  Company  (2)  the  damage  was 
caused  by  worms.  The  judge  directed  the  jury  that  *^  if  they 
should  find  that  in  the  Pacific  Ocean  worms  ordinarily  assail  and 
enter  the  bottoms  of  vessels,  then  the  loss  of  a  vessel  destroyed 
by  worms  would  not  be  a  loss  within  the  policy."  I  quote  this 
case  because  the  Court  there  adopt  the  English  decision  to  which 
I  have  referred.  They  say :  « In  1796  the  case  of  Bold  v.  Parr  (3) 
was  tried,  which  involved  this  question,  before  Lord  Eenyon  and 
a  special  jury.  EUs  Lordship  said  that  *  it  appeared  to  him  a 
question  of  fact  rather  than  of  law,  such  as  the  jury  were  competent 

(1)  4  Camp.  203.  (2)  8  Teters,  567. 

(3)  1  Esp.  445. 


VOL.  XVIL  QUEEN'S  BENCH  DIVISION.  679 

to  decide  on  from  the  opinion  on  the  subject  adopted  by  the       1886 
underwriters  and  merchants.'    And,  ^  the  jury  found  it  was  not  a     Pandobf 
loss  within  the  term  *  perils  of  the  sea  *  in  policies  of  insurance,    hamiltok. 
and,  of  course,  that  the  plaintiff  could  not  recover  for  a  total  loss.'  ^^^^^  ^ ,, 
There  seems  to  have  been  a  general  acquiescence  in  this  decision 
in  England,  as  it  has  never  been  overruled."  (1)    Then  some 
other  cases  are  cited,  and  it  is  said  that  in  America  the  Courts 
have  adopted  that  finding  of  the  English  jury,  and  acted  upon  it. 

I  should  like  to  notice  this  point,  which  is  raised  by  that  last 
case.  There  the  question  left  to  the  jury  was  whether  in  the 
Pacific  Ocean  it  was  ordinary  that  worms  should  appear. 

It  seems  to  me  that  there  must  be  a  distinction  between  rats 
and  some  worms  which  attacked  ships  in  the  old  days  at  sea.  If 
by  worms  are  meant  worms  which  ate  through  the  ship  from  the 
outside,  those  are  worms  which  are  generated  by  the  sea  and 
which  attack  from  the  outside,  and  this  would  immediately,  I 
think,  raise  the  question  which  was  left  to  the  jury  in  that  case. 
Therefore  the  real  ground  why  the  loss  was  not  held  to  come  with- 
in  the  term  **  perils  of  the  sea  "  was  this,  that  if  the  circumstances 
were  the  ordinary  circumstances  of  the  voyage  insured  then  the 
loss  was  not  within  the  terms  of  the  policy.  Then  it  would  come 
within  the  ordinary  circumstances,  not  the  extraordinary  circum- 
stances, of  the  voyage.  Therefore  to  my  mind  it  is  different  in  a 
case  of  seaworms — worms  which  are  peculiar  to  the  sea — attack- 
ing the  ship  from  the  sea,  which  I  think  would  be  a  peril  of  the 
sea,  unless  it  were  that  it  is  an  ordinary  circumstance  of  the 
voyage,  which  either  the  underwriter,  or  the  shipowner,  or  the 
owner  of  the  cargo,  ought  to  anticipate  as  an  ordinary  circum- 
stance of  the  voyage.  That  question  with  regard  to  the  attack 
of  worms  or  barnacles  can  hardly  arise  in  later  days,  because  it 
was  a  danger  to  wooden  ships  which  were  not  metalled.  The 
metalling  of  ships  was  invented  and  applied  chiefly  in  order  to 
guard  against  that  very  danger,  and  now  if  a  ship  were  sent  into 
seas  which  are  frequented  by  such  worms  without  being  metalled 
it  would  be  a  very  strong  circumstance  upon  which  a  jury  would, 
I  think,  find  that  the  ship  was  not  seaworthy  for  that  voyage 
even  when  she  started,  it  being  known  at  the  time  that  in  the 
(1)  8  Peters,  at  pp.  583,  584. 
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1886        ordinary  course  of  the  voyage  this  danger  must  be  anticipated. 

Pakdobf     Bat  with  regard  to  rats  it  stood  from  the  beginning,  as  I  say, 

Hampton.   8^^^*  ^  *^®  other  view  that  a  danger  to  the  ship  or  cargo  by 

Lord^^ME  ^^  ^^  ^^*  ^^^^^^  ^y  *^  excepted  peril  in  the  bill  of  lading  or 
by  a  sea  peril  as  insured  against  in  the  policy.  Coming  to  later 
times,  there  is  the  case  of  Laveroni  v.  Brury  (1),  which,  to  a 
certain  extent,  is  decisive  in  my  opinion.  There  the  question 
arose  upon  bills  of  lading.  The  cargo,  which  was  cheese,  a  thing 
most  liable  to  the  attacks  of  rats,  was  damaged  by  rats.  It  is 
true  that  the  sea-water  did  not  come  in.  The  only  damage  was 
the  damage  by  the  rats  themselves.  Pollock,  C.B.,  said :  ^  We 
agree  with  the  learned  judge,  that  the  true  question  is  whether 
damage  by  rats  falls  within  the  exception,  and  we  are  clearly  of 
opinion  that  it  does  not.  The  only  part  of  the  exception  under 
which  it  possibly  could  be  contended  to  fall  is  as  '  a  danger  or 
accident  of  the  sea  and  navigation,'  but  this  we  think  includes 
only  a  danger  of  the  sea  or  navigation  properly  so-called,  namely, 
one  caused  by  the  violence  of  the  winds  and  waves  [a  vis  major] 
acting  upon  a  seaworthy  and  substantial  ship,  and  does  not  cover 
damage  by  rats,  which  is  a  kind  of  destruction  not  peculiar  to  the 
sea,  or  navigation,  or  arising  directly  from  it,  but  one  to  which  such 
a  commodity  as  cheese" — (this  is  also  true  as  to  rice) — ^*  is  equally 
liable  in  a  warehouse  on  land  as  in  a  ship  at  sea."  With  regard 
to  the  observations  made  in  the  old  days  about  a  cat  being  on 

'  board,  it  was  characteristic  of  the  refined  minds  of  those  times  to 

deal  with  such  a  matter.  Pollock,  C.B.,  who  was  a  very  practical 
judge,  said  he  did  not  think  much  of  the  case  of  cats,  because 
from  the  way  in  which  cargoes  are  now  stowed  it  would  be  very 
difficult  for  a  cat  to  make  its  way  in  amongst  the  cargo ;  and  so 
it  would.  However  that  question  of  the  cats  was  dropped  long 
ago,  as  is  well  known. 

That  case  is  a  distinct  decision  that  damage  done  to  a  cargo 
by  rats,  where  it  does  not  let  in  sea^water,  is  not  damage  caused 
by  perils  of  the  sea.  I  have  dealt  with  the  cases  as  to  damage 
to  the  ship  by  rats  or  worms  under  a  policy  of  insurance.  Now  I 
come  to  the  case  of  damage  to  a  ship  or  a  cargo  under  the  excep- 
tion in  a  bill  of  lading,  or  a  charterparty.  In  the  case  of  a  bill 
(1)  8  Ex.  166;  22  L.  J.  (Ex.)  2. 
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of  lading  or  oharterparty,  not  the  last  immediate  cause,  but  the 

Teal  effectiye  cause,  is  to  be  looked  to,  so  that  it  must  come  to     Pamdorf 

this,  if  the  rats,  as  I  said  before,  eat  within  the  eighth  of  an  inch    hamh^ton. 

-of  the  outside  of  the  planks  of  the  ship  and  so  damage  the  ship,  lo^  &h^.M.ii» 

or  if  Tdts  eat  the  cargo,  or  otherwise  damage  the  cargo,  this  con- 

•duct  of  the  rats  is  not  a  cause  of  damage  which  is  excepted,  yet 

if  the  rats  go  a  little  further  and  let  the  sea-water  in,  then  the 

damage  to  the  cargo  is  to  be  excepted.    It  is  impossible,  and  it 

cannot  be  in  my  mind,  that  there  are  such  distinctions.    Therefore 

I  take  the  case  of  Laveroni  v.  Brnry  (1)  to  be  decisive,  not  only 

of  what  had  then  to  be  decided,  namely,  that  damage  caused  by 

rats  is  not  damage  caused  by  a  peril  of  the  sea,  but  also,  as  a 

necessaiy  consequence,  to  prove  this,  that  if  rats  gnaw  through  a 

pipe  and  let  the  water  in,  nevertheless,  as  the  rats  are  the  cause, 

and  the  sea  is  not,  and  the  letting  in  of  the  sea-water  is  only  an 

•effect  of  the  cause,  the  real  effective  cause  being  the  rats,  what 

the  rats  do  is  not  damage  caused  by  perils  of  the  sea. 

I  think  myself  the  cases  would  make  it  doubtful,  even  in  a 
policy  of  insurance,  whether  it  ought  not  to  be  held  that  where 
rats  gnaw  through  the  planks  of  the  ship,  the  act  is  so  closely 
immediate  that  the  coming  in  of  the  sea-water  should  be  treated, 
not  as  a  cause  at  all,  but  as  an  effect,  so  that  even  in  that  case 
there  would  be  causa  proxima  as  well  as  causa  causans ;  but  this 
is  a  matter  which  we  need  not  determine  on  the  presei^t  occasion, 
and  which  must  remain  open  until  the  point  is  raised. 

Taking  the  distinction  of  construction  which  has  always  been 
applied  as  between  charterparties,  bills  of  lading,  and  policies  of 
insurance,  I  feel  in  my  own  mind  perfectly  clear  that  where  the 
effective  cause  is  the  conduct  of  rats,  as  the  learned  judge  has 
found  here  in  terms,  and  properly  found,  it  cannot  be  held  that 
the  coming  in  of  the  sea- water  is  the  cause. 

Therefore,  with  the  greatest  deference,  I  cannot  agree  with  the 
judgment  of  my  Brother  Lopes.  I  have  read  his  judgment  with 
the  utmost  care,  and  I  think  he  has  in  reality,  although  he  did 
not  mean  to  do  it,  acted  upon  this :  ^'  The  immediate  cause  of 
damage  in  this  case,"  he  says,  *^  was  the  incursion  of  salt  water 
through  the  bole  in  the  pipe  eaten  through  by  the  rats;  the 
(1)  J8  Ex.  166 ;  22  L.  J.  (Ex.)  2. 
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1886        effective  caase  of  damage  was  the  rat  or  lats."  (1)    Therefore  it 

Fandobf     seems  to  me  that  he  has  inadyertently  applied  to  this  case  the 

Hawlton.   strictest  rule  of  the  causa  proxima,  which  is  only  applicable  to 

Lord  E^  M  R.  P^l^^^^^  ^^  insTiTance,  and  is  not  applicable  to  bills  of  lading  or 

charterparties.  In  my  opinion  it  has  been  held  from  the  beginning 

that  in  a  bill  of  lading  or  in  a  charterparty  the  effective  canse  is 

to  be  looked  to,  and  not  the  immediate  cause,  in  the  sense  of  its 

being  the  cansa  proxima,  as  in  the  case  of  a  policy  of  insurance. 

That  is  the  defect  in  the  careful  and  elaborate  judgment  which 

he  has  given. 

For  the  purpose  of  regularity  in  business,  and  in  order  that 
people  may  know  what  their  liabilities  are,  and  what  they  are 
undertaking,  it  seems  to  me  that  we  must  revert  back  to  the  old 
rule,  and  say  that  where  the  effective  cause  of  a  loss  under  a 
charterparty  or  a  bill  of  lading  is  the  damage  to  the  cargo  by 
rats  that  is  not  a  peril  excepted,  and  where  the  rats,  by  being  the 
effective  cause,  let  in  the  sea,  this  letting  in  of  the  sea  is  not  a 
cause  at  all.  It  is  the  effect  of  what  was  done  by  the  rats,  and 
the  rats  were  the  effective  cause. 

I  cannot  therefore  agree  with  the  judgment,  and  I  am  of 
opinion  that  it  must  be  overruled. 

BowEK,  L.  J.  The  judgment  I  am  about  to  read  is  the  judg^ 
ment  of  my  Brother  Fry  and  myself. 

This  was  an  action  brought  against  the  owners  of  a  ship  to 
recover  damages  for  sea  injury  to  the  cargo  caused  by  a  leakage 
of  which  rats  were  the  authois.  The  defendants'  ship  had  been 
chartered  by  the  plaintiffs  to  proceed  to  Akyab  and  there  load  a 
cargo  of  rice  for  LiverpooL  The  excepted  perils  in  the  charter- 
party  were  the  act  of  God,  and  all  and  every  other  dangera  and 
accidents  of  the  seas,  rivers,  and  steam  navigation  of  whatsoever 
nature  and  kind  and  errors  of  navigation  during  the  voyage,  and 
the  tenor  of  the  bills  of  lading  was  the  same.  It  appeared  that 
the  damage  was  caused  during  the  voyage  to  Liverpool,  after  the 
ship  had  left  Akyab,  by  sea-water  passing  through  a  hole  in  a 
metal  pipe  connected  with  a  bathroom  in  the  vessel,  this  pipe 
having  been  gnawed  through  by  rats. 

(1)  16  Q.  B.  D.  at  p.  633. 
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It  was  not  disputed  at  the  trial  that  all  reasonable  precautions       1S86 
had  been  taken  by  the  captain  and  his  crew  to  keep  down  the     Pahdorf 
rats  on  the  voyage  from  Liverpool  to  Akyab.    The  jury  found   h^^^on 
further  that  the  rats  which  caused  the  damage  were  not  brought 
on  board  by  the  shippers  in  the  course  of  shipping  the  rice  at 
Akyaby  and  that  those  on  board  had  taken  reasonable  precautions 
to  prevent  the  rats  coming  on  board  at  Akyab  during  the  ship- 
ping of  the  cargo.    There  was  on  the  other  hand  no  finding  of 
the  jury,  and  no  admission  by  the  parties,  as  to  the  condition  of 
the  vessel  in  respect  of  rats  when  she  left  Liverpool  for  Akyab, 
or  as  to  the  original  cause  of  the  presence  of  rats  on  board  the 
ship. 

The  case  was  dealt  with  by  Lopes,  L.  J.,  on  further  considera* 
tion,  and  he  directed  a  verdict  for  the  defendants,  on  the  ground 
that  the  case  was  one  of  danger  or  accident  of  the  seas  within 
the  exception  in  the  shipping  documeuts,  and  that  the  ship- 
owners were  thereby  exonerated.  From  this  judgment  the 
plaintiffs  now  appeal. 

That  damage  done  to  cargo  by  the  direct  action  of  rats,  which 
devour  it  on  the  voyage,  is  not  due  to  a  peril  of  the  sea,  was 
decided  in  Kay  v.  Wheeler  (1)  by  the  Exchequer  Chamber;  (see 
Laveroni  v.  Drury  (2),  and  Aymar  v.  Astor.  (3)  )  It  was  contended, 
however,  in  the  present  case,  on  behalf  of  the  shipowners,  that 
the  question  is  a  different  one  where  cargo  is  directly  damaged 
by  sea-water  entering  a  ship  through  leaks  which  rats  have 
caused,  and  that  although  the  shipowner  is  not  excused  when  the 
rats  eat  a  cargo  of  rice  directly — if  a  rat  eats  through  a  pipe 
which  lets  the  sea-water  in  upon  the  rice,  the  accident  is  one 
for  which  the  shipowner  will  not  be  responsible — a  distinction 
which,  if  it  exists,  must  be  admitted  to  savour  of  subtlety. 
By  the  common  law  of  this  country,  which  in  this  respect  is 
stricter  than  either  the  civil  law  or  the  law  of  many  continental 
nations,  a  carrier  by  sea  was  liable  for  loss  or  damage  to  goods, 
except  only  in  the  event  of  accidents  caused  by  the  act  of  God 
or  of  the  king's  enemies.    In  Dale  v.  Sail  (4),  the  loss  was  occa- 

(1)  Law  Rep.  2  C.  P.  302.  (3)  6  Cowen's   Reports,    Supreme 

(2)  8  Ex.  166 ;  22  L.  J.  (Ex.)  2.  Court  of  New  York,  p.  266. 

(4)  1  WUs.  281. 
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1886  sioned  by  a  leakage  caused  by  lats  gnawing  a  hole  in  the  bottom 
Pandobf  of  the  vessel.  The  goods  were  not  carried  under  any  bill  of 
Hamh^tok.  l*<liiig>  *^d  i*  ^^  ^^^^  ^^^  ^y  *^®  common  law  the  hoyman  was 
not  excused  on  the  ground  of  any  act  of  God.  The  larger  excep- 
tion to  the  carrier's  liability  contained  in  the  exception  of  perils 
of  the  seas  or  accidents  and  dangers  of  the  seas  has  sprang  up 
gradually  since  the  reign  of  Queen  Elizabeth,  no  such  provision 
being  found  in  the  forms  of  charterparties  or  of  bills  of  lading 
given  in  West's  Symboleographie,  but  being  known  apparently 
in  the  reign  of  Charles  I.  (see  Piclcering  v.  Barhley  (1),  Mors  v. 
Slew  (2),  and  Barton  v.  Wolliford.  (3)  )  The  cargo  in  the  present 
case  was  carried  under  a  bill  of  lading  containing  the  now  familiar 
exception,  and  we  have  to  consider  accordingly  whether  a  carrier 
who  would  not  be  excused  by  the  common  law  for  loss  due  to- 
leakage  caused  by  rats,  can  find  protection  under  the  express 
term  "  accident  or  danger  of  the  sea." 

The  exact  definition  of  the  term  "  dangers  or  accidents  of  the 
sea,"  or  of  the  cognate  expression  "  perils "  of  the  sea,  which 
latter  name  is  only  the  Latinised  equivalent  for  "  dangers,"  has- 
been  the  subject  of  perpetual  discussion  both  in  England  and 
America.  On  the  one  side  it  has  been  sought  to  confine  it  to- 
calamities  which  occur  only  through  the  violence  of  the  elements 
(ex  marina)  tempestatis  discrimine),  or  (to  use  the  language  of 
Marshall,  vol.  ii.  p.  487,  Part  I.  cap.  xii.  s.  1),  "  such  as  arise 
from  stress  of  weather,  winds,  and  waves,  from  lightning  and 
tempests,  rocks  and  sands,"  &c.  By  others  it  has  been  sought 
to  extend  it  so  as  to  include  all  inevitable  accidents  which  occur 
upon  the  seas,  or  at  all  events  all  such  as  occur  by  the  action  of 
sea-water  in  the  course  of  navigation,  for  which  human  negli- 
gence, or  for  which  at  all  events  the  carrier's  negligence,  is  not 
responsible.  The  term  "  peril  of  the  sea/'  is  one  which  has  long 
been  employed  in  policies  of  insurance  as  well  as  in  contracts  of 
carriage,  though  losses  which  fall  within  the  meaning  of  the 
policy  (owing  to  the  different  nature  of  the  contract)  are  not 
always  losses  which  would  fall  within  the  bill  of  lading  excep- 
tion. But  it  may  be  at  least  considered  probable  (subject  always 
to  any  question  of  usage  or  construction)  that  if  a  loss  is  not  due 
(1)  Style,  132.  (2)  8  Keb.  at  p.  73.  (3)  Comb.  66 
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to  a  peril  of  the  sea  within  the  meaning  of  a  policy  of  insurance,  1886 
neither  will  it  be  dne  to  a  peril  of  the  sea  within  the  meaning  of  pakdobp 
the  ordinary  bill  of  lading.  According  to  Lord  Tenterden  the  HAimToir. 
decision  of  the  judge  upon  what  is  a  peril  of  the  sea  may  be 
guided  by  usage  and  the  course  of  practice  among  merchants, 
and  it  is  observable  that  the  case  in  which  pirates  were  first  held 
to  be  a  peril  of  the  sea  was  decided  upon  a  certificate  of  mer- 
chants, read  in  court,  that  they  were  so  esteemed  (Style,  132). 
It  is  not  necessary  in  the  present  instance,  and  not  being  neces- 
sary it  would  be  undesirable,  to  lay  down  an  exhaustiye  definition 
as  to  the  meaning  of  the  term  **  perils  of  the  sea,"  either  in 
contracts  of  carriage  or  in  policies  of  insurance.  We  desire  to 
leave  ourselves  entirely  free  to  consider  (whenever  the  necessary 
occasion  arises)  whether  the  term  "  perils  of  the  sea  "  may  not 
embrace  other  dangers  beyond  those  which  are  due  directly  to 
the  violent  action  of  the  elements.  Unless  there  be  some  excep- 
tion to  such  a  definition  it  is  difficult  to  account  for  the  fact 
that  pirates  by  mercantile  custom  are  a  peril  of  the  sea,  or  that 
shipwreck  upon  a  hidden  boulder,  when  not  due  to  the  negli- 
gence of  the  master,  would  be  due  to  the  same  excepted  cause. 

It  is  sufficient  to  affirm  broadly  that  within  the  meaning  of 
an  ordinary  charterparty  or  bill  of  lading  a  loss  cannot  be  due  to 
the  perils  of  the  sea  which  the  exercise  of  reasonable  skill  and  dili- 
gence on  the  part  of  the  shipowner  might  have  averted.  In  the 
case  of  The  Schooner Beeside  (a.d.  1837)  (1),  Story,  J.,  thus  expresses 
himself :  *'  The  phrase  *  danger  of  the  seas,'  whether  understood 
in  its  most  limited  sense,  as  importing  only  a  loss  by  the  natural 
accidents  peculiar  to  that  element,  or  whether  understood  in  its 
more  extended  sense,  as  including  inevitable  accidents  upon  that 
element,  must  still,  in  either  case,  be  clearly  understood  to 
include  only  such  losses  as  are  of  an  extraordinary  nature,  or 
arise  from  irresistible  force,  or  some  overwhelming  power,  which 
cannot  be  guarded  against  by  the  ordinary  exertions  of  human 
skill  and  prudence."  So  again  in  Marshall  on  Insurance,  vol.  i. 
p.  234,  Part  I.,  cap.  vii.  s.  4  :  "If  any  loss  or  damage  happen  to 
the  goods,  from  any  fault  or  defect  of  the  ship  (not  arising  from 
sea  damage,  or  from  any  accident  or  misfortune  in  the  voyage, 
(1)  2  Sumner,  at  p.  571. 
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but  from  some  latent  defect  before  she  sailed),  the  owner  of  the 
goods  has  his  remedy  against  the  owners  of  the  ship  for  such  loss 
or  damage.*'  The  judgment  of  Lopes,  L.J.,  in  the  Court  below 
accepts  this  principle,  but  proceeds  upon  the  basis  that  the 
action  of  the  rats  in  gnawing  through  the  pipe  and  letting  in 
the  sea-water  upon  the  cargo  was  a  matter  beyond  all  human 
control — that  it  was,  to  adopt  his  own  words,  a  case  ''of  sea 
damage  at  sea  and  nobody's  fault."  The  burden  of  proof  of 
this  rested  upon  the  shipowner,  but  the  admission  made  during 
the  trial  of  the  case  and  the  finding  of  the  jury  seem  to  us  to 
fall  far  short  of  establishing  the  inference  drawn  by  Lopes,  L  J. 
It  is  consistent  with  both  the  verdict  and  the  findings  that  the 
presence  of  rats  may  have  constituted  an  original  vice  in  the  ship 
when  she  sailed  to  take  in  cargo,  which  continued  down  to  and 
at  the  time  when  she  in  fact  took  it  in.  Their  presence  at  snch 
a  time — so  far  as  their  presence  constituted  any  element  of 
danger  to  the  cargo — was  to  that  extent  a  defect  in  the  ship. 
Even  if  it  were  shewn  to  be  impossible  to  have  excluded  the 
rats  which  caused  the  mischief  to  the  pipe — a  topic  which  it  may 
be  said  we  have  not  the  materials  before  us  for  discussing  ex- 
haustively— it  would  still  we  think  be  doubtful  whether  a  ship 
with  rats  on  board  her  that  receives  goods  into  her  hold  ought 
not  to  bear  the  responsibility  for  all  damage  done  to  the  goods  by 
the  rats. 

The  burden,  as  we  have  said,  rests  upon  the  shipowner.  An 
owner  of  cargo  has  no  means  of  knowing  what  has  been  done  by 
the  ship  in  respect  of  rats  or  what  is  the  condition  of  the  vessel. 
He  has  a  right  to  assume  that  the  ship  is  reasonably  fit  for  the 
carriage  of  his  goods.  The  broad  inference  of  fact  which  most 
jpersons  would  accordingly  be  inclined  to  draw  is  that  rats 
capable  of  doing  substantial  mischief  to  a  ship  or  cargo,  and 
which  do  not  come  on  board  with  the  cargo  itself,  are  not  the 
kind  of  inevitable  misfortune  which  happens  to  ships  fit  to  carry 
cargo, — that  a  rat  and  all  the  direct  or  indirect  mischief  a  rat 
does  is,  in  other  words,  a  peril  of  the  ship  and  not  a  peril  of  the 
sea.  Sir  William  Jones  (Essay  on  the  Law  of  Bailments,  p.  105), 
commenting  upon  the  case  of  Dale  v.  Hall  (1),  in  which  the  rats 

(1)  1  Wils.  281. 
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had  gnawed  ont  the  oakum  and  made  a  small  hole  through  which  1886 
the  water  gushed,  says  that  it  must  have  been  at  least  ordinary  Pandorf 
negligence  to  let  a  rat  do  such  mischief  in  a  yessel,  and  quotes  hamiltox. 
the  Digest  (19,  2,  13,  6) :  "  Si  fuUo  yestimenta  polienda  acce-  ^,;^j^ 
perit,  eaque  mures  roserint,  ex  locato  tenetur,  quia  debuit  ab  hac 
re  cavere."  The  Court  of  Exchequer  in  Laveroni  v.  Drury  (1) 
seem  to  have  been  of  the  same  opinion.  Speaking  of  a  passage 
from  Boccus,  which  states  that  keeping  cats  on  board  excused 
the  shipowner  from  damage  by  rats,  Pollock,  C.B.,  says :  ^  What- 
ever might  have  been  the  case  when  Eoccus  wrote,  we  cannot  but 
think  that  rats  might  be  now  banished  from  a  ship  by  no  very 
extraordinary  degree  of  diligence  on  the  part  of  the  master."  (2) 
It  is  not  impossible  that  it  was  on  some  such  broad  common* 
sense  view  of  the  case  that  Lord  EUenborough  proceeded  when 
in  Hunter  v.  P(dts  (3)  he  held  that  a  loss  arising  from  rats  eating 
holes  in  the  ship's  bottom  is  not  within  the  perils  insured  against 
by  the  common  form  of  a  policy  of  insurance.  As  a  rule,  rats 
can  be  kept  out  of  ships  which  are  fit  to  carry  cargo,  and 
speaking  broadly,  a  loss  which  is  due  to  leakage  caused  by  rats- 
will  probably  be  found  to  be  due  not  to  the  perils  of  the  sea,  but 
to  the  defects  of  the  ship  or  the  want  of  precautions  of  the  ship-^ 
owner.  In  his  chapter  dealing  with  policies  of  insurance,  the 
learned  author  of  Kent's  Commentaries  says :  ''  It  has  even  been* 
a  vexed  question  whether  the  damage  done  to  a  ship  by  rats  was 
among  the  casualties  comprehended  under  perils  of  the  sea,  and 
the  authorities  are  much  divided  on  the  question.  The  better 
opinion  would,  however,  seem  to  be  that  the  insurer  is  not  liable 
for  this  sort  of  damage,  because  it  arises  firom  the  negligence  of 
the  common  carrier,  and  it  may  be  prevented  by  due  care,  and  is 
within  the  control  of  human  prudence  and  sagacity " :  vol.  iii. 
pp.  300,  301.  He  adds  in  a  note  some  references  to  a  number  of 
foreign  juridical  writers,  who  have  all  maintained  the  principle  that 
the  owner,  and  not  the  insurer,  is  liable  for  an  injury  by  rats,  and 
states  that  the  only  case  which  he  has  met  with  directly  to  the 
contrary  is  that  of  Oarrigves  v.  Caxe.  (4)  Story  on  Bailments,, 
s.  513,  adds :  that  '^  it  seems  that  a  loss  occasioned  by  a  leakage- 

(1)  8  Ex.  166 ;  22  L.  J.  (Ex.)  2.  (3)  4  Camp.  203. 

(2)  8  Ex.  at  p.  172.  (4)  1  Binney,  592. 


Bowen,  L.J> 


688  QUEEN'S  BENCH  DIVISION.  VOL.  XVn. 

1886  which  is  caused  by  rats  gnawing  a  hole  in  the  bottom  of  the  vessel 
Pandobv  is  not  in  the  English  law  deemed  a  loss  by  a  peril  of  the  sea."  Lord 
^jj^j^jf,  Tenterden  in  his  work  on  Shipping,  part  IV.  cap.  5,  s.  4,  adopts 
language  to  the  same  effect :  "  Where  rats/'  he  says,  '^  occasioned 
a  leak  in  the  vessel,  whereby  the  goods  were  spoiled,  the  master 
was  held  responsible  for  the  damage  notwithstanding  the  crew 
afterwards,  by  pumping,  &c.,  did  all  they  could  to  preserve  the 
cargo  from  injury.  And  this  determination  agrees  with  the  rule 
laid  down  by  Koccus,  who  says :  ^  If  mice  eat  the  cargo  and  thereby 
occasion  no  small  injury  to  the  merchant,  the  master  must  make 
good  the  loss,  because  he  is  guilty  of  a  fault  Yet  if  he  had  cats 
on  board  his  ship  he  shall  be  excused.'  This  rule  and  the  ex- 
ception to  it,  although  bearing  somewhat  of  a  ludicrous  air, 
furnish  a  good  illustration  of  the  general  principle,  by  which  the 
master  and  owners  are  held  responsible  for  every  injury  that 
might  have  been  prevented  by  human  foresight  or  care.  In 
conformity  to  which  principle,  they  are  responsible  for  goods 
stolen  or  embezzled  on  board  the  ship  by  the  crew  or  other 
persons,  or  lost  or  injured  in  consequence  of  the  ship  sailing 
in  fair  weather  against  a  rock  or  shallow  known  to  expert 
mariners." 

It  is  not  strictly  necessary  to  decide  what  would  be  the  result 
in  the  somewhat  improbable  case  of  a  shipowner  who  succeeded 
in  proving  that  the  presence  of  rats  that  have  caused  mischief  by 
leakage  to  the  cargo,  was  neither  du^  to  any  defect  in  the  reason- 
able condition  of  his  ship  nor  a  matter  which  by  reasonable  pre- 
cautions could  have  been  prevented.  This  hypothetical  case  of  a 
possible  exception  to  what  we  may  call  the  broad  and  natural  in- 
ference of  fact  is  reserved  by  Marshall,  vol.  i.,  p.  285,  part  L, 
cap.  vii.  sec.  4,  where  he  says  that  the  owners  are  liable  for 
damage  done  by  rats,  unless  it  appear  that  all  necessary  precau- 
tions were  used  to  prevent  it.  The  academical  question  which 
Marshall  and  other  writers  have  left  open  it  is  not  necessary  in 
the  present  case  to  close,  so  far  as  relates  to  leakage  caused  by 
rats  as  distinguished  from  damage  done  by  them  to  the  cargo 
directly. 

It  is,  however,  obvious  that  the  continental  writers  to  whom 
Story  refers  as  entertaining  a  view  that  in  such  a  case  the  owner 
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would  be  protected,  wrote  at  a  time  when  ships  were  very  dif-  1886 
ferent  from  the  carrying  ships  of  the  present  day,  nor  indeed  Pahboef 
were  their  views  followed  by  the  Court  of  Exchequer  in  Laveroni  hambLtow. 
V.  Drurtf  (1),  or  by  the  Exchequer  Chamber  in  Kay  v.  Wheeler,  (2) 
It  never  must  be  forgotten  that  the  English  law  is  less  indulgent 
to  the  carrier  than  either  the  Boman  law  or  the  law  of  many  con- 
tinental nations.  In  the  present  instance — ^the  burden  of  proof 
resting  with  the  shipowner — ^no  facts  have  been  established  which 
raise  this  speculative  point  It  was  consistent  with  all  the  find- 
ings that  the  mischief  done  to  the  pipe  and  the  incursion  of  sea- 
water  which  followed  would  never  have  happened  but  for  either 
a  defect  in  the  condition  of  the  ship  or  some  want  of  providence 
in  the  shipowner  or  his  servant&  The  question  therefore  does  not 
arise  whether  there  may  not  be  a*  conceivable  case  of  leakage 
caused  by  rats  which  would  not  fall  within  the  broad  and  every- 
day rule. 

For  these  reasons  we  are  of  opinion  that  the  judgment  of  the 
Court  below  must  be  reversed,  and  the  appeal  allowed  with 
costs. 

Appeal  allowed.    Jvdgment  for  the  plaintiffs. 

Solicitors  for  plaintiffs :  EoUams,  Son^  db  Coward. 
Solicitors  for  defendants:  W.  A.  Crump  &  San. 

(1)  8  Ex.  166 ;  22  L.  J.  (Ex.)  2.  (2)  Law  Rep.  2  C.  P.  302. 

P.  B.  H. 
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Aug.  6, 7.  

— Ex  PABTB  HUBBARD.    Is  be  HABDWICK. 


BiUof  Sale — Validity — Pledge  of  Goods— Delivery  to  Pledgee—Document  con- 
taining Terms  of  Pledge— Bills  of  Sale  Act,  1878  (41  A  42  Vict,  c  31% 
M.  3,  ir—BUls  of  Sale  Act,  1882  (45  &  46  Vict,  c  43),  ss.  3,  9. 

Where  goods  are  pledged  as  security  for  a  loan  and  delivered  to  the  pledgee, 
a  document  signed  by  the  pledgor,  recording  the  transaction  and  regulating  the 
rights  of  the  pledgee  as  to  the  sale  of  the  goods,  is  not  a  bill  of  sale  within  the 
Bills  of  Sale  Act,  1882,  and  is  therefore  not  liable  to  be  avoided  under  s.  9  for 
deviating  from  the  prescribed  form. 

Ex  parte  Parsons  (16  Q.  B.  D.  532)  explained. 

Appeal  against  an  order  of  the  Queen's  Bench  Division 
Follocky  B.y  and  Cave,  J.),  affirming  an  order  of  the  jndge  of 
the  Lewes  County  Court,  made  on  the  appUcation  of  the  official 
receiver  of  the  Court  as  trustee  in  the  bankruptcy  of  E.  J*  Hard- 
wick,  by  which  it  was  declared  that  certain  agreements,  made 
between  the  bankrupt  and  Walter  Hubbard,  were  void  as  against 
the  trustee,  and  that  five  tricycles  and  one  bicycle,  referred  to  in 
the  agreements,  which  were  in  the  possession  of  Hubbard,  were 
the  property  of  the  trustee,  and  Hubbard  was  ordered  to  deliyer 
them  up. 

On  the  14th  of  November,  1885,  the  bankrupt  borrowed  of 
Hubbard  20Z.,  and  agreed  to  repay  that  sum,  together  with  51. 
for  interest  and  expenses,  on  the  14th  of  March,  1886,  and,  by 
way  of  security  for  the  payment  of  those  sums,  he  then  and  there 
deposited  with  Hubbard  two  of  the  tricycles,  and  they  remained 
in  the  actual  possession  of  Hubbard  until  the  bankruptcy* 

The  following  document  was  at  the  same  time  signed  by  the 
bankrupt : — 

*^  An  agreement  made  the  14th  of  November,  1885,  between 
E.  J.  Hardwick,  of  the  one  part,  and  Walter  Hubbard,  of  the 
other  part,  whereby  the  said  Hardwick,  having  this  day  deposited 
at  his  risk  with  the  said  Hubbard  the  goods  comprised  in  the 
schedule  hereunder  written,  as  security  for  the  payment  of  the 
sum  of  20Z.  paid  by  the  said  Hubbard  to  the  said  Hardwick  this 
day  (the  receipt  whereof  the  said  E.  J.  Hardwick  hereby  acknow- 
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liedges),  and  of  the  sum  of  51.  for  interest  and  expenses,  doth        1886 


hereby  agree  to  pay  to  the  said  Hubbard  the  said  sums  of  20?.  ex  pabts 
and  5J.  on  the  14th  of  March,  1886.  And  it  is  farther  agreed  ^^»^»- 
that,  in  case  of  default  in  payment,  the  said  Hubbard,  after  three  Hardwick. 
days'  notice  in  writing  delivered  at  the  last  known  address  of  the 
said  Hardwick,  may  sell  the  said  goods  by  auction  or  otherwise, 
and  apply  the  proceeds  of  sale  in  or  towards  the  payment  of  any 
money  which  may  be  due  under  this  agreement,  and  of  the  ex- 
penses of  sale,  but,  until  such  default  is  made,  no  such  sale  is  to 
take  place,  nor  is  any  action  or  suit  to  be  brought  to  enforce  pay- 
ment of  the  said  sum  of  207.  and  interest.  And  the  said  Hard- 
wick hereby  agrees  that,  if  the  goods  be  sold,  and  do  not  realize 
sufficient  to  pay  the  amount  then  due  under  this  agreement,  and 
the  costs,  he  will  forthwith  pay  to  the  said  Hubbard  whatever 
sum  may  remain  owing  on  this  agreement,  with  interest  thereon 
until  such  payment,  at  the  rate  of  5  per  cent,  per  month.  And 
if  payment  shall  not  be  made  of  the  said  sums  of  201.  and  51. 
on  the  day  hereinbefore  appointed,  the  said  Hardwick  agrees  to 
pay  interest  thereon  until  payment,  at  the  rate  of  5  per  cent,  per 
month.  And  the  said  Hardwick  hereby  agrees  to  forthwith  pay 
to  the  said  Walter  Hubbard  such  sum  or  sums  as  he  may  pay 
for  any  insurance  he  may  effect  on  the  goods  comprised  in  the 
tsaid  schedule,  with  interest  thereon  at  the  rate  hereinbefore 
mentioned." 

The  schedule  comprised  the  two  tricycles. 

On  the  2nd  of  December,  1885,  the  bankrupt  borrowed  a  further 
sum  of  101.  Is.  from  Hubbard,  depositing  with  him  by  way  of 
security  a  bicycle,  and  he  signed  the  following  document,  dated 
the  2nd  of  December  :  "  In  consideration  of  101.  Is.  paid  me  this 
day  by  Walter  Hubbard  (receipt  of  which  I  hereby  acknowledge), 
I  hereby  agree  to  repay  the  same,  together  with  10s.  for  interest, 
on  the  16th  of  December,  1885,  and  interest  thereon  after  that 
day  at  the  rate  of  60  per  cent,  per  annum.  And,  for  securing 
payment  of  the  aforesaid  sum  and  interest,  I  deposit  a  Budge 
bicycle,  and  hereby  empower  and  authorize  you  to  sell  the  same 
in  any  manner  you  think  proper,  if  the  aforesaid  sums  are  not 
paid  on  the  16th  of  December,  1885." 

On  the   15th  of  January,  1886,  the  bankrupt  borrowed  of 
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Hnbbard  a  further  sum  of  15Z.  on  similar  terms,  depositing  with 
him  at  the  same  time  as  security  two  more  tricycles.  He  also- 
signed  a  document  similar  in  form  to  that  of  the  14th  of  November^ 
1885,  the  document  containing  a  statement  that  the  bankrupt 
had  "  this  day  deposited  "  the  two  tricycles  with  Hubbard. 

On  the  7th  of  February,  1886,  the  bankrupt  borrowed  of 
Hubbard  a  further  sum  of  13Z,  lOs.  on  similar  terms,  depositing 
with  him  at  the  same  time  as  security  another  tricycle,  and 
signing  the  following  document,  dated  the  7th  of  February : — 

"  I  deposit  with  W.  Hubbard  a  tricycle  to  secure  131. 10«.,  to- 
be  paid  on  the  6th  of  April,  1886,  and  if  not  paid  you  have  thi& 
authority  to  sell  it  in  the  manner  you  like  best.'* 

None  of  the  moneys  secured  by  these  deposits  had  been  paid 
by  the  bankrupt  before  the  bankruptcy. 

On  the  22nd  of  February,  1886,  a  receiving  order  was  made 
against  Hardwick,  and  on  the  2nd  of  March  he  was  adjudicated 
a  bankrupt. 

The  county  court  judge  was  of  opinion  that  the  case  was 
governed  by  the  ratio  decidendi  of  the  Court  of  Appeal  in  Ex 
parte  Parsons  (1) ;  that  the  four  agreements  were  bills  of  sale- 
within  the  Bills  of  Sale  Acts  of  1878  and  1882 ;  and  that  they 
were  void  under  s.  9  of  the  latter  Act,  because  they  were  not  m 
the  form  given  in  the  schedule  to  the  Act. 

Hubbard  appealed  to  the  Queen's  Bench  Division. 

Alfred  Cock,  Q.G.,  and  Duke,  for  the  appellant. 

Muir  Mackenzie,  for  the  official  receiver. 

The  Queen's  Bench  Division  (Pollock,  B.,  and  Cave,  J.)  were 
disposed  to  think  that  the  Bills  of  Sale  Acts  did  not  apply  to 
the  transaction,  but,  by  reason  of  the  judgments  of  the  Court  of 
Appeal  in  Ex  parte  Parsons  (1)  they  considered  that  they  weie 
bound  to  hold  that  the  Acts  did  apply.  They  therefore  affirmed 
the  decision  of  the  county  court,  but  gave  leave  to  appeaL 

Hubbard  appealed. 

Alfred  Cock,  Q.C.,  and  Duke,  (C  C.  Scott,  with  them),  for  th& 
appellant.  The  Bills  of  Sale  Acts  do  not  apply.  The  transaction 
was  in  substance  a  pawn  or  pledge.    The  goods  were  deposited 

(1)  16  Q.  B.  D.  632. 
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vith  the  lender  of  the  money  before  the  execution  of  the  docn-        1886 

ments.    The  docnments  are  not  within  the  Bills  of  Sale  Act  of    Expabtb" 

1882,  unless  they  are  within  the  definition  of  a  "bill  of  sale"     ^^^™^«>- 

In  bb 
contained  in  s.  4  of  the  Act  of  1878.  (1)    They  are  not  bills  of   Habdwick. 

sale  in  the  ordinary  sense  of  the  term,  and  they  do  not  come 

within  any  part  of  the  definition  in  s.  4.    The  possession  of  the 

goods  was  handed  over  to  the  pledgee  in  accordance  with  the 

agreement  of  pledge,  which  was  antecedent  to  the  documents ; 

the  documents  did  not  give  any  right  to  the  possession.    They 

only  record  the  previous  transaction  of  pledge,  and  define  the 

circumstances  under  which  the  power  of  sale,  which  the  pledgee 

has  by  virtue  of  the  pledge,  is  to  be  exercised.    The  Acts  do  not 

apply  to  any  transaction  in  which  actual  possession  of  the  goods 

is  delivered  to  the  grantee  or  pledgee  at  the  time;  the  Acts 

apply  only  to  cases  in  which  the  property  in  goods  is  transferred 

without  the  possession.     Here  the  general  property  in  the  goods 

remained  in  the  pledgor,  though  he  had  parted  with  the  possession. 

Only  a  special  property  passed  to  the  pledgee,  and  that  had  passed 

independently  of  the  documents.    They  are  not  "  transfers,"  nor 

are  they  "  authorities  or  licences  to  take  possession  of  personal 

chattels  as  security  for  a  debt"  Nor  are  they  "agreements  by  which 


(1)  41  &  ^  Vict  c.  31,8.3:  "This 
Act  shall  apply  to  every  bill  of  sale 
•  .  •  whereby  the  grantee  has  power, 
either  with  or  without  notice,  and 
either  immediately  or  at  any  future 
time,  to  seize  or  take  possession  of 
any  personal  chattels  comprised  in  or 
made  subject  to  such  bill  of  sale.'* 

Sect  4:  "The  expression  'bill  of 
sale,'  shall  include  bills  of  sale,  as- 
signments, transfers,  declarations  of 
trust  without  transfer,  inventories  of 
goods  with  receipt  thereto  attached,  or 
receipts  for  purchase-moneys  of  goods, 
and  other  assurances  of  personal  chat- 
tels, and  also  powers  of  attorney, 
authorities,  or  licences  to  take  pos8e»- 
eion  of  personal  chattels  as  security 
for  any  debt,  and  also  any  agreement 
...  by  which  a  right  in  equity  to 
any  personal  chattels,  or  to  any  charge 


or  security  thereon,  shall  be  conferred 

•  .  . 

The  BiUs  of  Sale  Act,  1882  (46  &  46 
Vict  c.  43),  is  by  s.  3  to  be  construed 
as  one  with  the  previous  Act,  and, 
by  the  same  section  '*  the  expression 

*  bill  of  sale,'  and  other  expressions  in 
this  Act  have  the  same  meaning  as  in 
the  previous  Act,  except  as  to  bills  ot 
sale  or  other  documents  mentioned  in 
s.  4  of  the  previous  Act,  which  may 
be  given  otherwise  than  by  way  of 
security  for  the  payment  of  money. 

•9 
•    .     • 

Sect.  9 :« A  bill  of  sale  made  or 
given  by  way  of  security  for  the  pay- 
ment of  money  by  the  grantor  thereof 
shall  be  void  unless  made  in  accordance 
with  the  form  in  the  schedule  to  this 
Act  annexed." 
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1886        a  right  in  equity  to  any  personal  chattels,  or  to  any  charge  or 

Expabtb"  security  thereon,"  is  conferred.  The  right  of  the  pledgee  is  a  legal 

HuBBABD.    right.    The  pledgor  might  be  entitled  to  an  account  in  a  Court 

Habdwioc    of  Equity,  but  that  would  not  be  a  right  in  equity ;  it  would 

be  equitable  relief  in  aid  of  a  legal  right.    The  Bills  of  Sale 

Acts  apply  only  to  documents  on  which  the  title  of  the  transferee 

of  goods  depends :  Marsden  v.  Meadows.  (1)     The  Acts  do  not 

apply  to  any  case  **  where  the  object  and  efifect  of  the  transaction 

are  immediately  to  transfer  the  possession  from  the  grantor  to 

the  grantee :"  Ex  parte  Close.  (2)     The  latter  case  is  not  really 

overruled  by  Ex  parte  Parsons  (3),  which  has  no  application  to 

the  present  case. 

Sir  H.  Davetfy  Q.G.,  ejid  MuirMacJcenzie,ioT  the  official  receiyer. 
The  policy  of  the  Act  of  1882  is  entirely  different  from  that  of 
the  preyious  Bills  of  Sale  Acts.  The  object  of  the  previous  Act» 
was  to  prevent  persons  from  gaining  fedse  credit  by  means  of  the 
possession  of  goods  which  were  not  their  own  property.  The 
object  of  the  Act  of  1882  is  to  protect  borrowers  from  the  devices 
of  money  lenders.  It  is  an  inference  of  fact  in  each  case  whether 
the  possession  of  the  goods  was  intended  to  be  taken  by  the 
grantee  on  the  faith  of  the  document,  or  whether  the  document 
is  only  a  record  of  a  transaction  previously  complete.  In  the 
present  case  the  fair  conclusion  from  the  examination  of  the 
bankrupt  is,  that  possession  of  the  goods  was  not  given  to  the 
appellant  till  after  the  execution  of  the  documents. 

The  documents  are  "transfers"  within  the  meaning  of  s.  4  of  the 
Act  of  1878,  and,  having  regard  to  the  evidence,  they  are  "  licences 
to  take  possession  "  of  the  goods  "  as  security  "  for  the  debt. 
They  give  the  grantee  a  power  to  sell  the  chattels.  K  there  was 
a  complete  antecedent  transaction  which  gave  the  grantor  a  power 
of  sale,  it  would  have  been  unnecessary  to  insert  a  power  of  sale 
in  the  documents.  At  any  rate  the  documents  confer  "  a  right 
in  equity  "  to  the  goods,  or  to  "  a  charge  or  security  thereon." 

[BowEN,  L. J,  referred  to  Beeves  v.  Barlow  (4)  as  shewing  the 
meaning  of  the  expression  "  a  right  in  equity."] 

The  grantee  has  under  the  documents  a  right  to  a  charge  which 

(1)  7  Q.  B.  D.  80,  84.  (3)  16  Q.  B.  D.  632. 

(2)  14  Q.  B.  D.  386,  393.  (4)  12  Q.  B.  D.  436. 
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can  be  enforced  in  equity  by  sale,  and  the  pledgor  would  be  1886 

entitled  to  an  account.  Expabte 

In  Marsden  v.  Meadows  (1)  the  goods  were  sold  by  the  sheriff  ^^J*^*"*- 

under  an  execution.    The  Divisional  Court  have  rightly  inter-  Habdwick. 
preted  Ex  parte  Parsons.  (2) 

LoBD  EsHEBy  M.B.  It  appears  that  the  only  difficulty  which 
was  felt  by  the  Divisional  Court  arose  out  of  the  interpretation 
which  they  put  on  some  of  the  language  which  was  used  by  this 
Court  in  Ex  parte  Parsons.  (2)  With  great  deference  to  the  * 
learned  judges,  I  think  that,  if  they  had  examined  the  judgments 
delivered  in  Ex  parte  Parsons  (2)  as  a  whole,  they  would  have 
seen  that  they  have  been  attributing  to  us  that  which  we  never 
intended  to  say.  In  coming  to  the  conclusion  at  which  they  did 
arrive  they  must  have  thought  that  we  intended  in  Ex  parte 
Parsons  (2)  to  overrule  several  recent  cases  in  this  Court,  to  the 
decision  of  which  some  of  us  had  been  parties.  All  that  we  then 
intended  to  say  about  Ex  parte  Close  (3)  and  In  re  Gv/nningham  db 
Co.  (4)  was  with  reference  to  what  we  supposed  (whether  rightly 
or  wrongly)  to  have  been  the  ratio  decidendi  of  those  cases.  In 
my  judgment  in  Ex  parte  Parsons  (5)  I  said :  '^  Then  this  dif- 
ficulty arises,  that  two  learned  judges,  for  whose  opinion  we  have 
the  greatest  respect,  have  in  substance  held  this — ^that,  when 
there  is  such  an  ordinary  transaction  as  an  advance  of  money 
upon  the  security  of  goods,  the  arrangement  being  that  possession 
of  the  goods  is  to  be  given  to  the  lender  immediately,  you  cannot 
by  any  possibility  express  the  transaction  in  the  statutory  form, 
and  therefore  the  legislature  could  not  have  intended  to  deal 
with  such  a  transaction  at  alL  The  true  conclusion  must,  • 
therefore,  be  that  s.  9  does  not  apply  to  a  document  by  which 
the  right  to  immediate  possession  of  goods  is  given.  The  legis- 
lature could  not  have  intended  to  prevent  such  transactions 
altogether."  That  shews  what  we  supposed  to  have  been  the 
ratio  decidendi  in  Ex  parte  Close  (3)  and  In  re  Cunningham  ik 
Co.  (4)  I  went  on  to  say,  ^^  Is  that  a  process  of  reasoning  which 
the  Court  ought  to  allow  ?  "    But  Cave,  J.,  in  his  judgment  in  Ex 

(1)  7  Q.  B.  D.  80.  (3)  14  Q.  B.  D.  386. 

(2)  16  Q.  B.  D.  632.  (4)  28  Ch.  D.  682. 

(6)  16  Q.  B.  D.  644. 
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1886        parte  Parsons  (1)  explains  that  he  did  not  intend  to  say  what  he 
ExPABTi  ~  was  supposed  to  have  said  in  Ex  parte  Close.  (2)    It  is  strange, 
HuBBABD.    i^o^ever,  that  Lindley,  L  J.,  in  Ex  parte  Parsons  (1)  had  ezacUy 
Habdwiok.   the  same  idea  about  the  ratio  decidendi  of  Ex  parte  Close  (2) 
Lord  E^.M.R.  ^ud  In  ro  Cunningham  dk  Co.  (3)  as  I  had,  for  he  said  (4) :  ^  It 
appears  to  me  that  the  reasoning  of  the  judges  in  the  two  cases 
which  have  been  cited — ^that,  because  you  cannot  express  a  trans- 
action in  the  form  given  in  the  schedule  to  the  Act  of  1882, 
therefore  the  Act  does  not  apply  to  it — ^is  erroneous."    Perhaps 
^  we  ought  now  to  set  the  matter  right  by  saying  that,  if  the  learned 
judges  in  those  two  cases  had  used  that  process  of  reasoning,  we 
could  not  have  agreed  with  them ;  and,  if  that  word  ''if"  had 
been  inserted,  the  learned  judges  in  the  present  case  could  hardly 
haye  come  to  the  conclusion  at  which  they  arrived  as  to  the 
meaning  of  Ex  parte  Parsons.  (1)     The  ground,  therefore,  of 
their  judgment  cannot  be  supported. 

We  must  see,  however,  whether  their  decision  was  right  without 
vouching  for  it  a  supposed  opinion  of  the  Court  of  Appeal,  which 
had  no  existence  in  fact.  The  documents  which  it  is  sought  to 
avoid  are  not  bills  of  sale  in  the  ordinary  meaning  of  the  term. 
The  question  is  whether  they  are  bills  of  sale  within  the  Act  of 
1882,  and  this  they  cannot  be  unless  they  satisfy  the  terms  of  the 
definition  contained  in  s.  4  of  the  Act  of  1878.  It  cannot  be 
denied  that  bills  of  sale  are  dealt  with  differently  by  the  two 
Acts ;  the  objects  of  the  two  Acts  are  different,  but  they  both 
relate  to  the  same  subject-matter.  Are  these  documents  then 
''  bills  of  sale  "  within  s.  4  of  the  Act  of  1878  ?  It  is  argued  that 
they  are  **  transfers ''  of  personal  chattels.  I  think  the  word 
'  ''transfer  "  in  s.  4  means  a  document  which,  though  not  in  foim 
a  bill  of  sale,  assumes  to  transfer  the  property  in  goods  in  the 
same  way  as  a  bill  of  sale  would.  I  suppose  a  mortgage  would 
come  within  that  description.  But  it  is  impossible  to  say  that  these 
documents  assume  to  transfer  the  property  in  any  goods.  Then 
it  is  said  that  they  are  authorities  or  licences  to  deal  with  the 
possession  of  personal  chattels  as  security  for  a  debt  If  that  was 
the  definition  in  s.  4  they  would  be  within  it    But  those  are  not 

(1)  10  Q.  B.  D.  632.  (3)  28  Ch.  D.  682. 

(2)  14  Q.  B.  D.  386.  (4)  16  Q.  R  D.  647. 
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the  words  of  the  definition ;  the  words  are>  ^'  authorities  or  licences        1886 
to  takepo9semon  of  personal  chattels  as  security  for  any  debt."    If    bxp^ 


these  documents  gave  the  grantee  a  right  to  take  po88eamn  of  ^^'bbabd. 
goods,  eyen  though  it  was  a  right  to  take  immediate  possession,  habdwxgk. 
then,  as  we  held  in  Ex  parte  Parsons  (1),  they  would  be  within  lohie^ilk. 
the  Act  But  a  right  to  take  possession  means  a  right  to  take  it 
whether  the  grantor  likes  it  or  not.  If  the  real  transaction  does 
not  depend  on  the  power  of  the  one  party  to  take  possession 
against  the  will  of  the  other,  but  on  the  one  voluntarily  giving 
and  the  other  receiving  possession — ^if  the  transaction  does  not 
begin  at  all  until  the  grantor  voluntarily  gives  possession  of  the 
goods  to  the  grantee— that  is  not  an  ^'  authority  or  licence  to  taie 
possession  of  personal  chattels."  This  excludes  &om  the  defini- 
tion such  a  transaction  as  a  pledge  of  goods,  for  the  essence  of  a 
pledge  is  that  the  grantee  says  to  the  grantor,  I  will  lend  you 
money  if  and  when  you  deposit  certain  goods  with  me.  It  is  not, 
I  will  lend  you  money  on  the  security  of  an  authority  to  take 
possession  of  certain  goods.  The  transaction  begins  with  the 
voluntarily  giving  possession  of  the  goods  by  the  pledgor  to  the 
pledgee.  This  is  the  nature  of  a  pledge,  and  the  expressions 
used  in  the  documents  now  in  question  seem  to  describe  a  pledge 
in  the  simplest  terms.  The  grantee  was  advancing  money  to 
the  grantor  on  the  security  of  an  actual  deposit  of  goods.  All 
the  four  documents  are  substantially  to  the  same  effect  No 
doubt  they  regulate  the  rights  of  the  grantee  with  regard  to 
goods  of  which  he  has  already  the  possession,  but  they  give  him 
no  authority  to  take  possession  of  the  goods.  When  a  transac- 
tion is  one  of  pledge,  and  nothing  more,  the  document  which 
describes  it  is  not  a  *'  bill  of  sale  "  in  the  ordinary  sense  of  the 
words,  or  within  s.  4  of  the  Act  of  1878,  and  therefore  it  is  not 
within  the  Act  of  1882.  The  decision  of  the  Divisional  Court 
was  wrong,  but  it  was  wrong  only  by  reason  of  their  wrongly 
interpreting  the  language  used  in  Ex  parte  Parsons  (1),  and 
giving  to  it  a  meaning  which  it  will  not  properly  bear. 

BowEK,  L. J.    We  have  to  decide  whether  certain  documents 
are  ''  bills  of  sale  "  and  avoided  as  such  by  the  Act  of  1882.    It 

(1)  16  Q.  B.  D.  582. 
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is  to  be  observed  that  the  Act  avoids  certain  documents,  which  it 
describes  as  bills  of  sale.  It  often  happens  that,  if  a  document 
which  relates  to  a  transaction  fails,  the  transaction  itself  Mis  to 
the  ground ;  the  invalidity  of  the  document  puts  an  end  to  the 
validity  of  the  transaction.  On  the  other  hand,  it  may  often 
happen  that  the  transaction  will  stand  by  its  own  strength,  even 
if  the  document  is  avoided*  In  the  present  case  Hubbard  agreed 
to  lend  the  money  on  the  security  of  certain  machines.  Hardwick 
signed  an  agreement.  The  money  was  advanced  by  Hubbard, 
and  the  machines  were  left  with  him.  The  document  narrated 
what  had  been  done ;  it  acknowledged  the  receipt  of  the  money, 
and  it  contained  certain  conditions  and  provisions  as  to  the  sale 
of  the  machines  by  Hubbard,  if  default  should  be  made  by  Hard- 
wick in  the  repayment  of  the  money  at  the  time  appointed. 
What  was  the  nature  of  that  transaction  ?  There  are  two  well- 
known  and  entirely  distinct  kinds  of  transaction.  There  is  a 
mortgage  of  chattels,  when  there  is  no  delivery  of  the  chattels 
to  the  mortgagee,  but  the  general  property  in  them  passes  to 
hiTn  by  the  mortgage  deed.  There  is  another  entirely  distinct 
transaction,  which  was  known  to  the  Bomans,  and  has  been  long 
familiar  to  English  law,  the  transaction  of  a  pawn  or  pledge, 
where  there  must  be  a  delivery  of  the  goods  pledged  to  the 
pledgee,  but  only  a  special  property  in  them  passes  to  him,  in 
order  that  they  may  be  dealt  with  by  him,  if  necessary,  to 
enforce  his  rights — ^the  general  property  in  the  goods  remaining 
in  the  pledgor.  A  special  property  in  the  goods  passes  to  the 
pledgee  in  order  that  he  may  be  able — if  his  right  to  sell  arises — 
to  sell  them.  In  all  such  cases  there  is  at  Common  Law  an 
authority  to  the  pledgee  to  sell  the  goods  on  the  default  of  the 
pledgor  to  repay  the  money,  either  at  the  time  originally  ap* 
pointed,  or  after  notice  by  the  pledgee.  If  the  pledge  is  accom- 
panied by  a  written  document,  still  the  essence  of  the  transac- 
tion is  that  actual  possession  of  the  goods  should  be  given  to  the 
pledgee.  Woidd  you  expect  the  document  to  give  the  pledgee 
a  right  to  take  possession  of  the  goods  ?  On  the  contrary,  you 
would  only  expect  that  it  would  regulate  the  terms  on  which  they 
were  to  be  held  and  appUed  by  him.  That  is  exactly  what  the 
documents  now  in  question  do.    The  transaction  appears  to  me 
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to  be  a  pawn  or  pledge,  accompanied  by  a  doctiment  regulating 
the  rights  of  the  pledgee  with  regard  to  the  goods  of  which  the 
possession  is  deUvered  to  him.  I  consider  it  clear  that  a  docu- 
ment of  this  kind,  which  is  not  intended  to  transfer  the  property 
in  goods,  or  to  give  any  right  to  the  possession  of  them,  is  not 
within  either  of  the  Bills  of  Sale  Acts,  and  is  not  struck  at  by 
either  of  them.  It  was  argued  that  the  Act  of  1882  was  intended 
to  give  further  protection  to  borrowers,  and  to  place  further 
restrictions  on  lenders  of  money.  Very  likely  that  is  so.  But 
the  expression  "  bill  of  sale  "  is  defined  in  the  Act  of  1882  by 
reference  to  the  Act  of  1878 — either  to  s.  4  or  to  the  entire  Act, 
i.e.,  to  8.  4  as  modified  by  s.  8.  It  is  not  necessary  now  to  deter- 
mine what  is  the  exact  bearing  of  s.  3  on  &  4 ;  if  it  were,  I  should 
wish  to  take  further  time  for  consideration.  It  must  be  admitted 
that,  unless  these  documents  £el11  within  s.  4,  the  case  of  the 
trustee  for  upsetting  them  must  fail.  Do  they  fall  within  s.  4  ? 
That  section  includes  all  ordinary  bills  of  sale,  and  also  a  number 
of  other  documents.  Are  these  documents  '^  transfers  "  ?  They 
cannot  be  if  it  is  essential  to  a  '^  transfer  "  that  it  should  pass  the 
general  property  in  goods,  for  they  do  not  pass  any  property  at 
alL  If  they  even  passed  a  special  property  in  the  goods,  I  doubt 
whether  the  word  ^^  transfer  "  would  apply  to  them.  Nothing  is 
more  confusing  than  the  expression  '^  a  document  which  passes 
the  property  in  goods."  It  is  the  contract  which  passes  the  pro- 
perty. These  documents  do  not  of  themselves  pass  any  property 
at  alL 

It  was  next  argued  by  Sir  H.  Davey  that  these  documents  are 
'^  licences  to  take  possession  of  personal  chattels  as  security  for  a 
debt."  Are  they  licences  to  take  possession  at  all?  By  that 
expression  is  meant  a  licence  which  gives  an  option  to  the 
licensee  to  leave  the  possession  of  the  goods  with  the  licensor  or 
to  take  it  from  him.  It  seems  to  me  that  only  such  documents 
can  fieJl  within  this  definition  as  are  consistent  with  the  possession 
of  the  goods  remaining  with  the  grantor,  and  that,  if  it  was  never 
intended  that  the  possession  should  remain  with  him,  but  it  was 
intended  that  the  possession  should  at  once  be  given  to  the 
grantee,  it  is  impossible  to  say  that  the  definition  applies.    It 
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1886  seems  to  me  that  Caye,  J.,  laid  down  the  law  ooirectly  in  Ez 
Ex  PARTE  pc^rte  Close  when  he  said  (1)  that  the  Bills  of  Sale  Acts  do  not 
Hubbard,  i^elude  "  any  case  where  the  object  and  effect  of  the  transacticHi 
Habd^ck.  are  immediately  to  transfer  the  possession  from  the  grantor  to  the 
BotJ^.j.  grantee."  Our  present  decision  rehabilitates  Exparie  dose  (2), 
if  it  was  ever  supposed  to  have  been  impeached.  £b  parte 
Parsons  (3)  does  not  decide  that  the  Bills  of  Sale  Act  of  1882 
applies  to  documents  which  regulate  the  rights  and  liabilities  of 
the  pledgor  and  pledgee  of  goods ;  it  does  not  decide  anything  to 
the  contrary  of  that  which  Cave,  J.,  affirmed  in  Ex  parte  dose  (2) ; 
it  does  not  decide  that  any  documents  Ml  within  the  Act  of 
1882  which  are  not  **  bills  of  sale  *'  either  in  th^  ordinary  sense 
of  the  words  or  in  the  interpretation  given  to  them  by  the  Act  <tf 
1878 ;  and  it  does  not  decide  that  the  Act  of  1882  strikes  at  any 
documents  the  object  and  effect  of  which  is  to  transfer  the  imme- 
diate possession  of  goods  from  the  grantor  to  the  grantee.  But 
Ex  parte  Parsons  (3)  does  decide  that  the  Acts  apply  to  documents 
which  authorize  the  grantee  to  take  possession  of  goods,  notwith- 
standing that  they  authorize  him  to  take  immediate  possession, 
and  it  does  decide  that  it  is  no  answer  to  the  Act  to  say  that  the 
nature  of  the  transaction  was  such  that  the  document  could  not 
be  brought  within  the  form  scheduled  to  the  Act  I  think  the 
language  used  by  the  judges  of  the  Court  of  Appeal  in  Ex  parte 
Parsons  (3)  proceeded  from  a  misconception  on  their  part  of  the 
ratio  decidendi  of  Ex  parte  Close  (2),  but  it  does  not  follow  that 
they  overruled  the  real  ratio  decidendi. 

The  third  contention  was  that  these  documents  are  "agree- 
ments by  which  a  right  in  equity  to  personal  chattels,  or  to  a 
charge  or  security  thereon,"  is  conferred.  The  answer  is  that  these 
documents  do  not  confer  any  right  in  equity,  but  only  regulate 
the  exercise  of  a  legal  right.  I  think  that  those  words  were 
intended  to  bring  within  the  Act  documents  which  create  a  right 
in  equity  as  distinct  from  a  right  at  law.  If  any  authority  were 
needed  for  this  view,  it  will  be  found  in  Beeves  v.  Barlow  (4)  where 
it  was  the  foundation  of  the  decision  of  the  Court  of  AppeaL 

(1)  14  Q.  B.  D.  393.  (3)  16  Q.  B.  D.  682. 

(2)  14  Q.  B.  D.  386.  (4)  12  Q.  B.  D.  436. 
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Fby,  L.  J.  The  first  inquiry  is,  what  is  the  true  nature  of  the 
transaction  which  is  evidenced  by  each  of  these  documents  ?  In 
my  riew  the  documents  truly  express  the  real  terms  of  the  trans- 
action. It  has  been  suggested  that  the  Court  ought  to  read 
between  the  lines,  and  to  see  that  they  do  not  express  the  real 
transaction,  but  that,  in  fact,  the  document  was  first  executed, 
and  that  thus  the  lender  of  the  money  was  enabled  to  seize  the 
chattels.  I  can  see  nothing  in  the  evidence  to  lead  to  such  a 
conclusion.  On  the  contrary,  I  think  that  the  chattels  were 
deposited  with  the  lender  first,  that  the  document  was  then 
executed,  and  that  the  borrower  then  received  the  money. 

The  question  then  arises  whether  s.  9  of  the  Act  of  1882  makes^ 
these  documents  void.  It  appears  to  me  that  the  effect  of  s.  9^ 
is  to  make  void  every  document  which  is  included  in  s.  4  of  the 
Act  of  1878,  which  does  not  in  substance  comply  with  the  statutory 
form.  Hy  present  impression  is  that  s.  4  is  not  modified  by  s.  8,. 
but  that  s.  3  applies  the  provisions  of  the  Act  to  each  of  the  in- 
struments which  is  mentioned  in  s.  4.  Is  then  a  document  such 
as  those  with  which  we  are  now  dealing  aimed  at  by  the  Act  of 
1882  ?  It  appears  to  me  that  these  documents  really  describe  a 
transaction  of  pawn  or  pledge,  and  do  nothing  more.  There  i£P 
no  transfer  of  the  general  property  in  the  goods ;  it  remains  in 
the  pledgor.  A  special  property  only  passes  to  the  pledgee.  A 
power  of  sale  of  the  goods  by  the  pledgee  arises  on  default  in 
payment  by  the  pledgor  of  the  money  advanced  at  the  time  spe- 
cified or  on  notice  by  the  pledgee.  Is  a  transaction  of  pawn  or 
pledge  within  s.  4  ?  It  was  not  contended  that  it  is.  I  agree  with 
the  view  of  Cave,  J.,  that  docximents  which  only  regulate  the 
relations  of  the  pledgor  and  pledgee  of  chattels  are  not  within  s.  4, 
and  I  rest  my  decision  of  this  case  upon  that. 

I  ought,  perhaps,  to  refer  to  those  words  in  s.  4  which  have 
been  relied  upon.  It  was  argued  that  these  documents  are  ^^  trans- 
fers." I  am  of  opinion  that  they  are  not,  for  the  general  property 
in  the  goods  remains  with  the  borrower ;  there  is  no  transfer  to 
the  lender  of  anything  but  a  special  property.  Are  these  docu- 
ments '^  authorities  or  licences  to  take  possession  of  personal 
chattels  as  security  for  a  debt "  ?  The  answer  is  that  they  are 
nothing  of  the  kind.     Possession  of  the  goods,  which  is  essential 
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1886        to  the  validity  of  every  pawn  or  pledge,  was  given  to  the  pledgee, 
Expabtb"  ^^^  1*  18  impossible  to  take  possession  of  that  of  which  you  have 
HuBBAED.    already  got  possession.    The  possession  preceded  the  execution 
Habdwick.  of  the  documents.    I  agree  with  Bowen,  L.  J.,  that  when  s.  4  speaks 
fit^ITj.      of  an  agreement  "  by  which  a  right  in  equity  to  any  personal 
•chattels  shall  be  conferred/'  it  means  a  right  in  equity  as  dis- 
tinguished from  a  right  at  law.    In  the  present  case  the  instru- 
ments conferred  no  equitable  right  whatever ;  they  only  regulated 
the  exercise  of  a  legal  right.    No  doubt  a  pledgee  may  in  some 
cases  enforce  his  charge  in  a  Court  of  Equity,  but  in  that  case 
the  relief  which  the  Court  of  Equity  would  give  would  not  be  in 
respect  of  "  a  right  in  equity,"  but  would  be  equitable  relief  in 
Tespect  of  a  legal  right.    These  documents,  therefore,  do  not  in 
any  opinion  come  within  any  part  of  the  definition  in  s.  4.     It 
appears  to  me  that  Ex  parte  Parsons  (1)  when  properly  under- 
-stood,  does  not  in  any  way  conflict  with  our  present  decision. 

Appeal  aJhwed. 

Solicitor  for  appellant :  J.  Sheldon  Hepworthyfor  C.  O.  Barnes^ 
Hastings. 

Solicitor  for  oflScial  receiver :  W.  Murton. 

(1)  16  Q.  B.  D.  532. 

W,  Jj,  c. 
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DAY  V.  WARD.  M86 

AuQ  2  12 
Practice — Solicitor^  PrivUege  of^tohe  sued  only  in  High  Court — Mayor 'h  ^''   * 

Court. 

A  solicitor  of  tlie  High  Court,  who  had  also  been  admitted  a  solicitor  in  tho 
Mayor's  Court,  was  sued  in  the  latter  court : — 

Sddy  that  he  was  not  entitled  to  have  the  action  removed  into  the  High 
Court  on  the  ground  of  the  privilege  of  a  solicitor  of  the  High  Court  to  be 
sued  in  that  court  only. 

Appeal  from  the  order  of  Day,  J.,  at  chambers,  granting  a  writ 
of  certiorari  to  remove  an  action  from  the  Mayor's  Court  into  the 
High  Conrt, 

The  defendant  in  the  action  was  a  solicitor  of  the  High  Conrt, 
and  had  obtained  the  order  for  the  certiorari  on  the  ground  that 
he  was  as  such  solicitor  entitled  to  the  privilege  of  being  sued 
only  in  the  High  Court.  The  defendant  had  signed  the  roll  of 
the  Mayor's  Court,  and  been  admitted  as  a  solicitor  in  such 
court. 

Olyiif  for  the  plaintiflF,  moved  to  rescind  the  order  of  Day,  J. 
He  contended  that  the  defendant  being  a  solicitor  both  of  the 
High  Court  and  the  Mayor's  Court,  might  be  sued  in  either 
court. 

He  cited  Walfard  v.  Fleetwood.  (1) 

Prohyn,  for  the  defendant,  shewed  cause. 

Cur  adv.  wU. 

Aug.  12.  The  judgment  of  The  Coubt  (Field  and  Butt,  JJ.), 
was  delivered  by 

Field,  J,  The  ground  upon  which  the  order  for  the  certiorari 
was  made  in  this  case  was  that  the  defendant  being  a  solicitor  of 
the  High  Court  was  entitled  to  the  privilege  of  being  sued  only 
in  the  High  Court.  The  right  so  claimed  is  based  upon  the  old 
practice,  which  is  very  clearly  stated  in  Tidd's  Practice,  p.  75. 
He  there  says :  "  An  attorney  when  duly  admitted,  enrolled,  and 

(1)  14  M.  &  W.  449. 
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1886        certificated,  is  supposed  to  be  always  present  in  court :  and  on  that 

dIy        account  has  many  privileges  belonging  to  him  in  common  with 

Ward.      *^®  other  officers  of  the  Court.    Where  an  attorney  of  the  King'a 

Bench  or  Common  Pleas  is  plaintiff,  he  is  entitled  to  sue  in  his 

own  court  by  attachment  of  privilege,  and  may  lay  and  retain  the 
venue  in  Middlesex.  VThen  he  is  defendant,  he  must  be  sued  in 
his  own  court  by  bill,  even  as  acceptor  of  a  bill  of  exchange,  and 
cannot  be  arrested  or  holden  to  special  bail."  At  p.  77,  the 
learned  author  says :  "  these  privileges  are  allowed  not  so  much 
for  the  benefit  of  attorneys  as  of  their  clients."  In  answer  to  the 
claim  of  privilege  so  made  by  the  defendant,  the  plaintiff  sets  up 
in  his  affidavit  the  fact  that  the  defendant  is  also  enrolled  as 
a  solicitor  on  the  roll  of  the  Mayor's  Court.  It  appears  that  the 
Mayor's  Court,  being  an  inferior  court,  is  within  the  provisions  of 
the  27th  section  of  the  Solicitors  Act,  1843  (6  &  7  Vict.  c.  73),. 
and  therefore,  the  defendant  having  been  admitted  a  solicitor 
of  the  High  Court,  and  such  admission  continuing  in  force,  he 
was  entitled  to  be  admitted  in  the  Mayor's  Court  on  signing  the 
roll  thereof,  and  that  the  defendant  did  in  pursuance  of  the  sec- 
tion sign  such  roll  and  was  admitted  accordingly.  Under  these 
circumstances  the  question  arises  whether  the  defendant  is  privi- 
leged against  being  sued  in  the  Mayor's  Court.  The  reason 
stated  for  the  privilege  is  that  he  is  supposed  to  be  always 
present  in  the  High  Court,  but  I  suppose  that  being  a  solicitor 
of  the  Mayor's  Court  he  is  also  bound  to  be  present  in  that 
court  If  this  reasoning  were  applied  in  this  case,  it  would  be 
impossible  to  say  where  the  defendant  could  be  sued ;  for  if  he 
were  sued  in  this  court,  it  might  equally  well  be  argued  that 
he  was  bound  to  be  present  in  the  Mayor's  Court,  and  ought 
to  be  sued  there.  If  there  had  been  a  subsisting  privilege  with 
regard  to  such  a  case  as  this,  we  should  not  have  been  inclined 
to  alter  it ;  but  it  does  not  appear  to  us  that  there  is  such  a 
privilege.  The  privilege  is  stated  to  exist  for  the  benefit  of 
the  clients,  but,  where  a  solicitor  is  on  the  roll  of  the  High 
Court,  and  also  on  that  of  an  inferior  court,  it  would  be  impos- 
sible to  determine  in  which  court  his  presence  was  most  requi- 
site in  the  interests  of  his  clients.  The  ground  of  the  alleged 
privilege  of  being  sued  only  in  the  superior  Court  appears  to 
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me  to  fail  in  this  case,  because  the  reason  for  it  here  appears        188G 
to  apply  equally  to  the  inferior  court  as  to  the  High  Court.  dat 

For  these  reasons  we  think  that  the  order  for  the  certiorari       ^^^ 
must  be  rescinded. 

Order  rescinded. 
Solicitor  for  plaintiff:  N.  White. 
Solicitor  for  defendant :  Ward. 

E.  L. 


[IN  THE  COURT  OF  APPEAL.]  June  8,  9; 

THE  FINE  ART  SOCIETY,  LIMITED  v.  THE  UNION  BANK  OF 
LONDON,  LIMITED. 

Trover ^Conver9um — Post  Office  Order  cashed  through  Bankers — Negotidblv 
Instrument — Estoppel. 

The  plaintifb  banked  with  the  defendants.  It  was  the  duty  of  the  plaintifls' 
secretary  to  pay  all  moneys  received  by  him  on  behalf  of  the  plaintiffs  into  the 
defendants'  bank  to  the  credit  of  the  plaintiffs.  The  secretary  without  the 
knowledge  of  the  plaintiffs  kept  an  account  at  the  defendants'  bank.  He  paid 
into  the  defendants'  bank  to  his  own  credit  certain  post  office  orders  belonging 
to  the  plaintiffs  which  the  defendants  subsequently  cashed  The  Post  Office 
regulations  with  regard  to  post  office  orders  provide  that,  when  presented  for 
payment  by  a  banker,  they  shall  be  payable  without  the  signature  by  the  payee 
of  the  receipt  contained  in  the  order,  provided  the  name  of  the  banker  present- 
ing the  order  is  written  or  stamped  upon  it : — 

add,  that  there  had  been  a  wrongful  conversion  of  the  post  office  orders 
above  mentioned  by  the  defendants;  and  that  the  regulations  of  the  Post 
Office  with  regard  to  the  payment  of  post  office  orders  presented  through 
bankers  did  not  give  to  those  instruments  in  the  hands  of  bankers  the  character 
of  instruments  transferable  to  bearer  by  delivery  so  as  to  bring  the  case  within 
the  doctrine  of  Goodwin  v.  Bobarts  (1  App.  Gas.  476),  and  thus  give  the  defend- 
ants a  good  title  to  the  post  office  orders  independently  of  the  authority  given  to 
the  pUdntiffjB'  secretary. 

Appeal  from  the  judgment  of  Day,  J.,  in  an  action  against  the 
defendants  fox  wrongfully  disposing  of  certain  post  office  orders 
the  property  of  the  plaintiffs,  and  for  receiving  the  amounts 
thereof  and  not  accounting  to  the  plaintiffs  for  the  same. 

The  case  came  on  for  trial  before  Day,  J.,  and  a  special  jury, 
when  the  jury  was  by  consent  discharged,  and  the  learned  judge 
held  that  there  had  been  a  conversion  of  certain  post  office 
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1886  orders  belonging  to  the  plaintiffs  by  the  defendants  upon  the 
FiN.B  Abt  fects  proved  before  him,  which  were  as  follows : — 
SooiBTY  r£^Q  plaintiffs  banked  with  the  defendants,  A  person  named 
Vmov  Bank  Mugford  was  employed  by  the  plaintiffs  as  their  secretary*  It 
was  his  dnty  to  open  letters  addressed  to  the  plaintiffs  and 
receive  from  the  other  officials  of  the  plaintiffs  all  moneys  which 
might  come  to  their  hemds  on  behalf  of  the  plaintiffs  and  to  pay 
all  moneys  so  received  by  him  to  the  plaintiffs'  account  with  the 
defendants.  Mugford  had  a  banking  account  with  the  defend- 
ants, but  there  was  no  evidence  to  shew  that  this  fetct  was  known 
to  the  plaintiffs.  He  had  received  a  number  of  post  office 
orders  on  behalf  of  the  plaintiffs  and  wrongfully  paid  them  in  to 
his  own  account  with  the  defendeuits.  The  defendants  had  sub- 
sequently cashed  these  orders.  It  appeared  that  the  orders  were 
issued  by  the  Post  Office  in  a  form  and  under  regulations  by  which 
it  was  provided  that  the  payee  of  the  order  should  in  ordinary 
cases  sign  a  receipt  in  the  form  appearing  in  the  order,  but  among 
the  Post  Office  regulations  with  regard  to  post  office  orders  there 
was  one  in  the  following  terms : — "  Any  money  order  made  pay- 
able to  any  person  or  persons  whomsoever  at  a  post  office  in  any 
city,  town,  or  place  within  the  United  Kingdom  may  be  presented 
for  payment  by  or  through  any  banker  or  bankers  either  at  such 
post  office  at  which  the  same  is  made  payable  or  at  the  chief 
money  order  office  in  London,  notwithstanding  that  the  form 
of  receipt  on  such  money  order  may  not  bear  cmy  signature 
purporting  to  be  the  signature  of  the  person  or  persons  to  whom 
such  money  order  is  made  payable,  provided  that  the  name  of 
the  banker  or  bankers  by  or  through  whom  such  money  order  is 
presented  for  payment  be  written  or  stamped  upon  the  face 
thereof;  and  the  name  of  such  bemker  or  bankers  so  written  or 
stamped  as  aforesaid  shall  be  accepted  at  such  post  office  or 
chief  money  order  office  as  a  sufficient  receipt  for  the  amount  of 
such  money  order." 

The  learned  judge  gave  judgment  for  the  plaintiffs  for  the 
amount  of  the  post  office  orders  so  received  by  the  defendants. 

Against  this  judgment  the  defendants  appealed. 

Oohenf  Q.C7.,  and  PoUard,  for  the  defendants.     There  was  no 
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conversion  of  the  post  office  orders  by  the  defendants.    The  orders        1886 

were  handed  to  the  defendants  by  an  agent  of  the  plaintiffs,  who    Fnra  A»r 

was  authorized  to  deliver  them  to  the  defendants  for  the  purpose  ^^^ 

of  ffettine:  the  same  cashed :  and  the  defendants  received  and  ^^S^  ^^^^ 
^         o  ...  OP  London. 

cashed  them.     All  that  was  done  by  the  bank  in  receiving  and 

cashing  the  post  office  orders  was  exactly  what  they  were  autho- 
rized to  do  in  pursuance  of  the  authority  given  to  the  plaintiffs' 
agent,  and  therefore  could  not  amount  to  a  conversion.  The 
fraud  was  in  the  subsequent  misapplication  of  the  proceeds  by 
the  agent,  for  which  the  defendants  are  not  responsible. 

So  far  as  regards  the  physical  dealings  with  the  piece  of  paper, 
the  defendants  did  nothing  which  they  were  not  intended  by  the 
plaintiffs  to  do  or  which  Mugford  was  not  authorized  to  instruct 
them  to  do.  A  person,  who  deals  with  goods  as  a  mere  inter- 
mediary in  the  course  of  his  business,  is  not  liable  as  for  a  con- 
version: HoUins  V.  Fowler.  (1)  It  is  apparent  from  the  Post 
Office  regulations  that  it  is  part  of  the  business  of  bankers  to 
collect  post  office  orders. 

The  plaintiffs  cannot  sue  for  misapplication  of  the  proceeds  of 
the  orders  because  they  were  not  received  by  the  defendants  on 
account  of  the  plaintiffs.  It  was  as  if  the  orders  had  been  cashed 
by  Mugford,  and  the  proceeds  misapplied  by  him. 

Secondly,  the  post  office  orders  were,  by  virtue  of  the  Post 
Office  regulations,  in  the  nature  of  instruments  payable  to  bearer 
in  the  hands  of  a  banker,  and  so,  being  taken  by  the  defendants 
in  good  faith,  the  defendants  obtained  a  title  to  them  inde- 
pendently of  Mugford's  title :  Ooodwin  v.  Bobarts.  (2)  Thirdly, 
the  plaintiffs  are  under  the  circumstances  estopped  from  setting 
up  their  title  to  these  post  office  orders  against  the  defendants. 
They  intrusted  to  their  agent,  for  the  purpose  of  its  being  paid 
into  and  cashed  through  a  bank,  an  instrument  which  in  the 
hands  of  a  banker  becomes  a  quasi  negotiable  instrument,  an 
instrument  on  the  face  of  it  stating  that  when  presented  by 
any  banker  it  is  payable  without  the  signature  of  the  payee. 
They  thus  gave  Mugford  the  means  of  committing  this  fraud  and 
of  inducing  the  bank  to  collect  the  orders  and  hand  over  the  pro- 
ceeds to  him ;  and  the  case  comes  within  the  proposition  that  of 
(1)  Law  Rep.  7  H.  L.  757.  (2)  1  App.  Gas,  476. 

3  D  2  2 
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1886        two  innocent  parties  the  one  that  has  conduced  to  the  commia- 
FinbAbt"  sion  of  a  fraud  must  suffer.     On  this  ground  also,  the  decision  in 
®^^^     Ooodwin  v.  Boharta  (1)  applies. 
Uniw  Bank      They  also  cited  Olyn,  MUU,  &  Co.  v.  Ead  and  West  India  Dock 
Co.  (2)  ;  Symonds  v.  Atkinson  (3) ;  Stiemetd  v.  Holden.  (4) 

Finlay,  Q.C.y  and  B.  Vaughan  Williams^  for  the  plaintiffs; 
There  was  a  conversion  by  the  defendants  of  the  post  oflBce 
orders:  The  authority  given  by  the  plaintiffs  to  Mugford  was 
to  pay  the  orders  in  to  their  account,  i.e.,  to  heuid  the  orders  to 
the  bank,  with  instructions  to  collect  the  amounts  and  credit  the 
plaintiffs'  account  with  them.  The  defendants  received  and 
dealt  with  the  orders  on  Mugford's  account,  and  not  on  the  plain* 
tiffs'  account.  So  dealing  with  them  was  a  conversion.  The 
question  quo  intuitu  a  chattel  is  dealt  with  is  material  in  ascer- 
taining whether  there  has  been  a  conversion.  Mugford,  in  paying- 
the  orders  into  the  bank  to  his  own  account,  clearly  converted 
them ;  and  it  must  follow  that  the  bank  also,  in  dealing  with 
them  after  such  wrongful  delivery  of  them  by  Mugford  on  his  own 
account,  were  guilty  of  a  conversion.  The  defendants  took  the 
orders  as  Mugford's  agents  to  collect  them,  and  their  keeping* 
them  for  Mugford  and  cashing  them  was  wrongful  as  against  the 
plaintiffs.  It  is  also  clear  that  the  defendants  were  liable  as  for  a 
misapplication  of  the  proceeds. 

They  cited  on  these  points  Arnold  v.  Cheque  Bank  (5) ;  Ogden 
V.  BefMis  (6) ;  Patent  Safety  Gun  Cotton  Co.  v.  Wilson.  (7) 

The  answer  to  the  argument  that  in  the  hands  of  the  bank 
these  orders  were  quasi  negotiable  instruments  is  that  they  do 
not  acquire  that  character  till  after  there  has  already  been  a 
wrongful  conversion  of  them  by  receiving  them  on  account  of 
Mugford.  The  case  is,  therefore,  altogether  distinguishable  from 
Goodwin  v.  Bobarts.  (1)  The  post  office  order  does  not  become  a 
quasi  negotiable  instrument  in  the  hands  of  the  banker  by  virtue 
of  the  post  office  regulation.  It  is  merely  a  provision  for  con- 
venience in  business,  that  in  the  case  of  presentment  by  a  banker 

(1)  1  App.  Cas.  476.  (4)  4  B.  &  C.  5. 

(2)  7  App.  Cas.  591.  (5)  1  C.  P.  D.  678. 

(3)  1 H. &  N.  146;  25  L. J.(Ex.)313.        (6)  Law  Eep.  9  C.  P.  513. 

(7)  49  L.  J.  (C.  P.  D.)  713. 
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the  receipt  which  is  in  other  cases  required  will  not  be  required,        1886 
because  it  may  be  presumed  that  a  banker  is  presenting  on    FikeAbt 
behalf  of  the  owner  of  the  order,  and  the  status  of  the  banker  is     ^"* 
regarded  as  a  sufficient  guarantee  that  all  is  right.     With  regard  '^^^  Bank 
to  the  question  of  estoppel,  there  was  nothing  in  the  nature  of 
negligence  in  the  conduct  of  the  plaintiffs,  and  there  is  no  finding 
of  £Uiy  negligence.     If  any  such  question  was  intended  to  be 
raised,  the  opinion  of  the  jury  ought  to  have  been  taken  upon  it. 
Cohen,  Q.C7.,  in  reply. 

Cur.  adv.  wit 

Aug.  9.  The  following  judgments  were  delivered : — 

LoBB  EsHEB,  M.E.  In  this  case  the  plaintiffs  have  brought  an 
action  against  the  defendants  for  the  alleged  wrongful  conversion 
of  certain  post  office  orders.  The  circumstances,  which  were 
somewhat  peculiar,  were  in  effect  as  follows.  The  plaintiffs  re- 
ceived certain  post  office  orders,  and  handed  them  to  a  clerk  of 
theirs  to  be  paid  in  to  their  account  at  their  bankers,  the  defend- 
ants. The  clerk  himself  had  an  account  at  the  same  bank. 
There  was,  however,  no  evidence  to  shew  that  this  fact  was  known 
to  the  plaintiffs. 

The  clerk  paid  the  orders  in  question  in  to  his  own  account, 
^nd  the  bank  acting  for  him  presented  the  orders  to  the  post 
office,  received  the  money  for  them,  and  placed  it  to  his  credit. 
The  clerk  in  acting  as  he  did  was  guilty,  no  doubt,  of  gross 
fraud,  and  it  is  clear  that  he  exceeded  the  authority  given  to 
him,  for  the  orders  were  heuided  to  him  to  pay  in  to  the  account 
of  his  employers  the  plaintiffs,  not  his  own  account.  The  bank 
received  them  innocently,  but  they  received  them  not  for  the 
plaintiffs  but  for  the  clerk,  who  in  so  paying  them  in  to  his  own 
account  was  acting  without  authority.  It  seems  to  me  that  such 
receipt  was  in  itself  strong  evidence  of  a  conversion.  The  plain- 
tiffs' property  was  handed  to  the  defendants,  and  received  by 
them  as  the  property  of  the  person  so  handing  it  over,  he  having 
no  authority  so  to  deal  with  it.  But  when  the  defendants  took 
the  post  office  orders  to  the  post  office,  and  handed  them  over 
in  exchange  for  the  money,  I  cannot  doubt  that  there  was  a 
conversion.    For  these  reasons,  looking  at  these  documents  merely 
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1886        as  post  office  orders,  and  as  such  not  being  negotiable  instm- 

FinbAbt""  nieiits,  I  cannot  doubt  that  what  took  place  amounted  to  a  con- 

®^^      version,  and,  therefore,  in  this  view  of  the  case  the  defendants 

Union  Bank  would  be  liable. 
OP  London. 

But  it  was  suggested  that  these  documents  had  been  treated 

*  '  '  as  between  the  Post  Office  and  bankers  and  parties  presenting 
them  through  bankers  as  if  they  were  negotiable  instruments^ 
though  in  fact  they  are  not,  so  that  the  doctrine  applied  in 
Qoodwin  v.  Bobarta  (1)  was  applicable.  But  that  decision  was 
upon  a  special  case,  in  which  there  was  a  statement  to  the  effect 
that  the  documents  there  in  question  had  been  treated  as  nego- 
tiable instruments  by  all  parties  dealing  with  the  same,  by  bankers 
and  mercantile  men  both  in  this  country  and  all  over  Europe  for 
more  than  fifty  years.  It  was  held  upon  that  statement  in  the 
Courts  below  and  ultimately  in  the  House  of  Lords,  that  for  the 
purposes  of  the  question  at  issue  the  documents  must  be  treated 
as  if  they  were  negotiable  instruments.  And  so,  if  there  had 
been  a  conversion,  it  was  one  of  which  advantage  could  not  be 
taken.  I  do  not  think  it  can  be  said  that  the  documents  here  in 
question  have  obtained  the  same  position  as  that  of  the  docu- 
ments in  Goodwin  v.  Bobarta.  (1)  It  seems  clear  that  they  have 
not  been  treated  as  negotiable  instruments  by  the  general  prac- 
tice in  England.  I  do  not  think  it  is  shewn  that  bankers  or 
merchants  or  the  Post  Office  have,  for  all  purposes  and  with 
regard  to  all  persons^  so  treated  them.  They  have  none  of  the 
attributes  of  negotiable  instruments.  It  is  urged  that  the  doc- 
trine of  estoppel,  as  stated  in  Ooockoin  v.  Bobarta  (1),  ought  to  be 
applied  to  this  case.  The  House  of  Lords  there  said  that,  even 
if  the  instruments  were  not  negotiable,  the  mode  in  which  they 
had  been  treated  both  here  and  abroad  was  such  that  it  must  be 
taken  that  the  plaintiff  was  aware  of  it,  and  that  in  handing 
them  over  to  another  person  he  put  it  in  his  power  to  hand  them 
over  as  negotiable  instruments.  I  think  that  the  proposition  as 
there  stated  was  only  stated  as  applicable  to  the  facts  of  the 
special  case,  which  contained  a  statement  that  the  form  of  instru- 
ment then  in  question  had  been  treated  as  a  negotiable  instru- 
ment by  the  mercantile  world,  and  by  all  parties  dealing  with  it, 
(1)  1  App.  Gas.  476. 
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both  in  this  country  and  abroad.     It  does  not  seem  to  me  that       1886 

there  is  anything  in  this  case  upon  which  such  an  estoppel  could    fdis  Abt 

be  founded  against  the  plaintiffs.     It  might  possibly  have  been  ^'^'* 

argued  that  there  was  an  estoppel  if  they  knew  of  the  fact  that  I^^ion  Bank 
^                                                   rr                 J                                                OP  London. 
their  clerk  kept  an  account  at  the  same  bank,  although  as  at       

'  o  LoidEBher,M.E. 

present  advised  I  do  not  think  that  would  be  so.  But  I  do  not 
think  there  was  anything  to  shew  such  knowledge  on  their  part. 
I  should  say  that  as  an  ordinary  matter  of  business  persons  would 
not  suppose  that  such  was  the  case.  For  these  reasons  I  think 
the  case  falls  within  the  ordinary  rules  as  to  conversion,  and  not 
within  the  doctrine  of  Ooodmn  v.  Bolarts.  (1) 

Fbt,  L.J.9  delivered  the  judgment  of  himself  and  Bowen,  L.J. 
The  facts  of  this  case  are  shortly  as  follows :  The  plaintifiGs  banked 
with  the  defendants.  The  plaintiffs  employed  as  their  secretary 
one  Mugford,  whose  duty  it  was  to  open  the  letters  which  reached 
the  plaintiffs,  emd  to  receive  from  the  other  officials  of  the  plain- 
tiffs aU  moneys  which  came  to  their  hands,  and  to  pay  into  the 
bank  of  the  defendants  all  moneys  which  he  received.  Mugford 
also  had  a  banking  account  with  the  defendants.  There  is  no 
evidence  that  that  fact  was  known  to  the  plaintiffs,  Mugford's 
employers.  Mugford,  in  the  way  above  mentioned,  received  a 
considerable  number  of  post  office  orders,  and  these  he  wrongfully 
paid  into  the  defendants'  bank  to  his  own  account 

For  the  amount  of  these  orders,  together  with  other  sums  not 
now  in  controversy,  this  action  has  been  brought  and  judgment 
given  by  Day,  J.  From  this  judgment  the  defendants  have 
appealed. 

Three  questions  have  been  raised  by  the  defendants.  In  the 
first  place  they  say  that  there  was  no  conversion  by  them  of  the 
post  office  orders  or  misappropriation  of  the  moneys  received  by 
virtue  of  them ;  secondly,  that  the  post  office  orders  were  instru- 
ments transferable  to  bearer  by  delivery ;  and  thirdly,  that  the 
plaintiffs  were  by  intrusting  those  orders  to  Mugford  estopped 
from  setting  up  their  legal  title  to  them. 

Now  first  as  to  conversion.  We  are  of  opinion  that,  when 
Mugford  handed  a  post  office  order  across  the  counter  of  the  bank 
with  a  direction  to  the  defendants  to  take  it  and  to  receive  the 

(1)  1  App.  Cas.  476. 
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1886        money  for  it  and  to  carry  that  money  to  the  credit  of  his  acconnt, 

Fmx  Abt    a^^d  when  the  bank  clerk  so  took  the  post  office  order,  the  bank 

SooMTY     converted  it;  for,  to  use  the  language  of  Lord  Ellenborough  in 

Union  Bank  McComhie  v.  Davies  (1),  "  a  man  is  guilty  of  conversion  who  takes 
OF  London.  .  o       ^^ 

my  property  by  assignment  from  another  who  has  no  authority 

to  dispose  of  it ;  for  what  is  that  but  assisting  that  other  in  carry- 
ing his  wrongful  act  into  effect?  "  It  is  said,  indeed,  that  in  the 
present  case  Mugford  had  authority  to  dispose  of  the  post  office 
orders  by  handing  them  over  to  this  very  bank.  But  the  answer 
is  that  his  authority  was  only  to  hand  them  to  the  bank  with 
directions  to  receive  the  money  on  account  of  the  plaintiffs,  and 
that  consequently  the  act  of  Mugford  in  handing  them  to  the 
bank  with  the  directions  which  he  gave  was  £Ui  act  as  wholly  un- 
authorized as  if  he  had  no  authority  whatever  to  dispose  of  them. 

But  we  are  further  of  opinion  that  the  act  of  the  bank  in 
receiving  the  money  from  the  post  office  and  treating  the  same 
as  the  money  of  Mugford  was  a  wrongful  application  of  the  money 
by  the  bank.  The  point  which  thus  arises  arose  for  decision 
in  the  case  of  Arnold  v.  Cheque  Bank  (2),  and  we  see  no  reason  to 
differ  from  the  conclusion  arrived  at  in  that  case. 

In  the  next  place  the  defendants  contend  that  these  poet 
office  orders  were  documents  transferable  to  bearer  or  were  in 
the  nature  of  such  documents,  and  that  the  bank,  having  taken 
them  in  good  faith,  obtained  a  title  to  them  independent  of  the 
title  or  want  of  title  in  Mugford.  It  appears  that  money  orders 
are  issued  by  the  post  office  on  a  form  and  under  regulations 
which  provide  that  the  payee  of  the  order  shall  in  ordinary  cases 
sign  a  receipt  in  the  form  appearing  on  the  order.  But  amongst 
the  regulations  is  one  in  the  following  terms :  "  Any  money  order 
made  payable  to  any  person  or  persons  whomsoever  at  a  post  office 
in  any  city,  town,  or  place  within  the  United  Bingdom  may  be 
presented  for  payment  by  or  through  any  banker,  or  bankers, 
either  at  such  Post  Office  at  which  the  same  is  made  payable  or  at 
the  chief  money  order  office  in  London,  notwithstanding  that  the 
form  of  receipt  on  such  money  order  may  not  bear  any  signature 
purporting  to  be  the  signature  of  the  person  or  persons  to  whom 
such  money  order  is  made  payable,  provided  that  the  name  of 
the  banker  or  bankers,  by  or  through  whom  such  money  order 
(1)  6  East,  538,  at  p.  540.  (2)  1  C.  P.  D.  578. 
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is  presented  fox  payment,  be  written  or  stamped  upon  the  face       1886 

thereof;  and  the  name  of  such  banker  or  bankers,  so  written  or    fikk Art 

stamped  as  aforesaid,  shall  be  accepted  at  such  post  office  or  chief     °^^^' 

money  order  office  as  a  sufficient  receipt  for  the  amount  of  such  Union  Bank 
"'                                                             "^                              ,                     OF  London. 
money  order."    It  was  contended  that  the  eflTect  of  this  regula-        

tion  was  to  make  a  post  office  order  an  instrument  which  passed 

by  delivery  amongst  all  persons  haying  banking  accounts,  and  we 

were  pressed  with  the  case  of  Ooodmn  y.  Eobarts  (1)  in  the  House 

of  Lords.    But  in  our  opinion  that  is  not  the  true  effect  of  the 

regulation.  We  think  its  operation  is  only  to  make  the  signature 

of  the  banker  a  substitute  for  the  signature  to  the  receipt  of  the 

original  payee.    In  the  case  before  the  House  of  Lords  the  special 

case  stated  a  custom  on  the  English  and  foreign  exchanges  to 

treat  the  scrip  there  in  question  as  passing  by  delivery ;  and  the 

decision  of  the  case  entirely  turned  upon  the  question  whether 

the  law  of  England  would  follow  and  give  effect  to  this  custom. 

But  in  the  present  case  there  is  no  evidence  of  any  like  custom 

with  regard  to  post  office  orders.    Nor  is  there  any  such  custom 

of  which  we  have  judicial  cognizance. 

In  the  third  place  it  was  argued,  or  perhaps  rather  suggested 
than  argued,  that  there  was  something  in  the  conduct  of  the  plain- 
tiffs by  which  they  were  estopped  as  against  the  bank  from  setting 
up  their  legal  title  to  the  post  office  orders.  There  appears  to  us 
to  have  been  no  neglect  of  any  duty  which  the  plaintiffs  owed 
to  the  defendants  or  to  the  general  public,  and  in  fact  there  was 
no  negligence  at  all ;  for  the  plaintiffs  could  not,  and  if  they 
could  they  were  not  bound  themselves  to  carry  the  post  office 
orders  to  the  bank,  and  they  were  therefore  acting  reasonably  and 
prudently  in  entrusting  the  orders  to  the  care  and  custody  of 
Mugford,  their  servant ;  and  by  this  reasonable  conduct  they  can- 
not be  estopped  from  asserting  their  legal  claim  to  the  proceeds 
of  the  orders. 

For  these  reasons  we  are  of  opinion  that  the  decision  of  Day,  J., 

was  right  and  that  the  appeal  fails. 

Appeal  dismissed. 

Solicitors  for  the  plaintiffs :  Stibbard,  Othsan,  <&  Co. 
Solicitors  for  the  defendemts :  Lyne  dt  Holman. 

(1)  1  App.  Cas.  476.  E.  L. 
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1886  COODE  AND  ANOTHER  V.  JOHNS  ahd  Akother. 

Jtine22, 


,  Landlord  and  Tenant-'Agrieulitmd  Headings  Act,  1883  (46  A  47  Viet,  c  61X 
8S.  49  to  62,  wnd  2nd  Sched.— Distress  for  Bent^BaUifs  Fee  on  Levy- 
Percentage. 

In  distress  for  rent  Tinder  the  Agricultural  Holdings  Act,  1883  (46  &  47 
Vict.  c.  61),  the  landlord,  and  not  the  bailiffj^s  "  the  person  making  the  distress  '* 
under  s.  49,  and  is  therefore  entitled  to  the  "  percentage  "  referred  to  in  the 
second  schedule  to  the  Act. 

Appeal  by  motion  from  the  decision  of  the  judge  of  the  county 
court  at  Truro  in  favour  of  the  defendants. 

The  action  was  to  recover  61.  3s.  Gd.  as  having  been  received 
by  the  defendants  to  the  use  of  the  plaintiffs. 

The  plaintiffs  were  the  owners  of  a  farm  at  Tadock,  Cornwall, 
and  in  October,  1885,  caused  a  distress  under  the  Agricultural 
Holdings  Act,  1883  (46  &  47  Vict.  c.  61),  to  be  levied  on  the 
goods  of  their  teneuit  for  246Z.  lis.  arrears  of  rent ;  the  defend- 
ants acted  as  bailiff  and  assistant  respectively,  and  received  from 
the  tenant  61.  3$.  6d.,  being  2J^  per  cent,  on  the  amount  of  rent 
due,  and  claimed  to  retain  that  sum  in  addition  to  the  ^'  bailiff's 
fee  '*  of  11.  Is.  for  the  levy,  as  provided  by  the  second  schedule  of 
the  Act. 

The  case  was  heard  on  the]  18th  of  March,  1886;  when  the 
county  court  judge  gave  judgment  for  the  defendants  on  the 
ground  that  the  landlord  was  not  entitled  to  the  percentage  as 
"  the  person  making  the  distress  "  under  s.  49  of  the  Act. 

EdlamSy  for  the  plaintiffs.  Upon  the  true  interpretation  of  the 
Agricultural  Holdings  Act,  1883,  the  landlord,  and  not  the 
bailiff,  is  entitled  to  the  percentage  referred  to  in  the  second 
schedule  to  the  Act.  The  percentage  is  to  be  paid  to  ^'  the  per- 
son making  the  distress."  A  specific  sum  of  one  guinea  is  allowed 
"  to  bailiff  for  levy,"  or,  where  the  distress  is  withdrawn,  **  reason- 
able costs  and  charges."  It  is  the  landlord  who  makes  or  causes 
the  distress  to  be  made ;  he  therefore  is  the  person  entitled  to 
the  percentage,  to  meet  the  charges  he  incurs  in  carrying  out  the 
proceedings  for  the  recovery  of  the  rent :  this  is  made  abundantly 


V. 

Johns. 
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clear  by  ss.  50  and  51.    The  landlord  is  the  person  who  puts  the       isse 
machinery  of  the  Act  in  motion,  and  who  is  responsible  to  the      ooode 
tenant  for  any  irregularities  which  may  be  committed.     The 
bailiff  is  the  mere  servant  of  the  landlord,  though  appointed  by 
the  judge  of  the  county  court. 

Charles,  Q.G.  (Harris,  with  him),  for  the  defendants.  Where 
the  bailiff  of  the  county  court  makes  the  levy,  he  is,  by  the  very 
terms  of  s.  49  and  the  schedule,  the  person  entitled  to  the  per- 
centage, by  analogy  to  the  provisions  of  57  Geo.  3,  c.  93,  which 
is  still  in  force.  K  the  landlord  makes  the  distress  himself, 
which  he  may  do,  he  takes  the  percentage ;  otherwise,  not. 

Gbovb,  J.  I  think  the  words  of  the  Act  are  sufficiently  clear. 
The  provisions  which  apply  more  immediately  to  the  question 
before  us  are  s.  49  to  s.  52,  both  inclusive,  and  the  second 
schedule.  Sect.  49  enacts  that  "  no  person  whatsoever  making 
any  distress  for  rent  on  a  holding  to  which  this  Act  applies,  when 
the  sum  demanded  and  due  shall  exceed  201.  for  or  in  respect  of 
such  rent,  shall  be  entitled  to  any  other  or  more  costs  and  charges 
for  and  in  respect  of  such  distress,  or  any  matter  or  thing  done 
therein,  than  such  as  are  fixed  and  set  forth  in  the  second  schedule 
hereto."  Taking  that  section  alone,  who  is  the  person  contem- 
plated as  "  the  person  making  the  distress  ?"  Clearly,  the  land- 
lord or  other  person  making  the  distress  is  not  the  bailiff.  If  the 
bailiff  were  the  person  there  contemplated,  why  is  he  mentioned 
in  the  schedule  as  the  person  who  is  to  have  a  fee  of  one  guinea 
"  for  levy  ?"  He  is  there  treated  as  the  person  executing  the  levy : 
and  in  no  part  of  the  Act  that  I  can  discover  is  he  treated  as 
"  the  person  making  the  distress."  He  does  not  elect  to  levy ; 
he  does  not  set  the  law  in  motion ;  he  merely  executes  the  war- 
rant or  process ;  and,  in  order  to  prevent  abuse,  and  to  insure  the 
due  performance  of  his  duty,  he  is  by  s.  52,  to  be  appointed  by 
the  county  court  judge,  and  for  any  dereliction  is  liable  to  have 
his  appointment  summarily  cancelled.  He  is  no  longer,  as  he 
possibly  was  at  the  time  of  the  passing  of  the  57  Geo.  3,  c.  93,  a 
personal  servant  of  the  landlord :  he  is  an  officer  of  the  county 
court.  The  schedule  referred  to  in  s.  49  is  as  follows :  "  Levying 
distresa    3  per  cent,  on  any  sum  exceeding  20Z.  and  not  exceeding 


716  QUEEN'S  BENCH  DIYISION.  VOL.  XTIL 

18S6  50Z. ;  2 J  per  cent,  on  any  sum  exceeding  501.  To  bailiff,  for  lery, 
CooDB  !?•  Is.  To  man  in  possession,  if  boarded,  3s.  6d.  per  day ;  if  not 
Johns  boarded,  5s.  per  day.  For  advertisements,  the  sum  actually  paid." 
Then  comes  the  percentage  payable  to  the  auctioneer,  and  then 
these  words,  '^Reasonable  costs  and  charges  where  distress  is 
withdrawn  or  where  no  sale  takes  place,  and  for  negotiations 
between  landlord  and  tenant  respecting  the  distress ;  such  costs 
and  charges,  in  case  the  parties  differ,  to  be  taxed  by  the  registrar 
of  the  county  court  of  the  district  in  which  the  distress  is  made/' 
It  may  be  that  one  guinea  for  the  levy  may  in  some  cases  be  an 
inadequate  fee ;  but  in  most  cases  it  would  be  ample  or  perhaps 
too  large.  I  think  a  great  deal  of  light  is  thrown  upon  the  ques- 
tion who  is  "  the  person  making  the  distress  "  mentioned  in  s.  49, 
by  a  reference  to  ss.  50  and  51.  The  50th  section  repeals  so 
much  of  the  2  Wm.  &  Mary,  c.  5,  as  requires  appraisement  before 
sale  of  goods  distrained,  as  respects  any  holding  to  which  this 
Act  applies ;  and  it  goes  on  to  provide  that,  "  for  the  purposes  of 
sale,  the  goods  and  chattels  distrained  shall,  at  the  request  in 
writing  of  the  tenant  or  owner  of  such  goods  and  chattels,  be 
removed  to  a  public  auction-room  or  to  some  other  fit  and  proper 
place  specified  in  such  request,  and  be  there  sold;'*  and  that 
"  the  costs  and  expenses  attending  any  such  removal,  and  any 
damage  to  the  goods  and  chattels  arising  therefrom,  shall  be 
borne  and  paid  by  the  party  requesting  the  removed."  And  s.  51 
enacts  that  "  the  period  of  five  days  provided  in  2  Wm.  &  Mary, 
c.  5,  within  which  the  tenant  or  owner  of  goods  and  chattels  dis- 
trained may  replevy  the  same,  shall,  in  the  case  of  any  distress 
on  a  holding  to  which  this  Act  applies,  be  extended  to  a  period 
of  not  more  than  fifteen  days,  if  the  tenant  or  such  owner  make  a 
request  in  writing  in  that  behalf  to  the  landlord  or  other  person 
levying  the  distress,  and  also  give  security  for  any  additional 
costs  that  may  be  occasioned  by  such  extension  of  time :  Pro- 
vided that  the  landlord  or  person  levying  the  distress  may,  at 
the  written  request  or  with  the  written  consent  of  the  tenant  or 
such  owner  as  aforesaid,  sell  the  goods  and  chattels  distrained,  or 
part  of  them,  at  any  time  before  the  expiration  of  such  extended 
period  as  aforesaid."  Neither  of  these  sections  can  have  any 
application  to  anything  to  be  done  by  the  bailiff:  they  both 
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clearly  refer  to  arrangements  between  the  tenant  or  owner  of  the       1886 
goods  and  the  landlord  or  other  person  making  the  distress,  that  '~  coodb 
is,  the  person  who  causes  the  lery  to  be  made,  who  puts  the      jQ^g. 
proceedings  in  motion.    The  bailiff  would  have  no  authority  to 
agree  with  the  tenant  or  owner  of  the  goods  distrained  for  an 
extension  of  the  time  for  replevying,  or  to  fix  the.  amount  of 
security  to  be  required  for  any  additional  costs  that  may  be  in- 
curred by  the  extension  of  the  time  for  selling  the  goods,  or  to 
agree  to  a  sale  before  the  expiration  of  the  extended  period.    I 
therefore  think  the  decision  of  the  county  court  judge  was  wrong, 
and  that  this  appeal  must  be  allowed. 

Grantham,  J.    I  am  entirely  of  the  same  opinion.    It  never  ^ 

could  have  been  meant  that  a  landlord  who  has  to  levy  a  distress 
should  do  it  at  his  own  cost,  and  that  the  ministerial  officer,  the 
bailiff,  should,  in  addition  to  the  prescribed  fee  of  one  guinea  for 
the  performance  of  the  duty  imposed  upon  him,  receive  to  his 
own  use  the  percentage  mentioned  in  the  schedule, — ^which  might 
in  some  cases  amount  to  a  very  considerable  sum, — without 
rendering  any  service  whatever  in  return.  The  object  of  the 
schedule  evidently  wa|,  to  protect  the  tenant  against  extortionate 
charges  by  the  bailiff  and  others  employed  in  carrying  out  the 
levy ;  and  the  percentage  was  intended  as  a  compensation  or 
indemnity  to  the  landlord  for  the  expenses  he  might  be  put  to, 
such  as  engaging  the  services  of  a  solicitor,  in  causing  the  levy 
to  be  made ;  any  extra  expense  incurred  by  the  bailiff  beyond  the 
guinea  being  amply  provided  for  by  the  last  clause  of  the 
schedule.  The  bailiff's  trouble  is  not  materially  enhanced  by  the 
amount  of  the  levy.  The  whole  solution  of  this  question  turns 
upon  what  is  the  meaning  of  the  words  "  or  other  person  levying 
the  distress."  That  these  words  do  not  mean  the  bailiff  is  clear, 
as  it  seems  to  me,  from  the  language  of  the  51st  section.  The 
time  for  selling  the  goods  distrained  may  be  extended  at  the 
request  and  for  the  convenience  of  the  tenant  or  owner  of  the 
goods  distrained;  a;nd  the  extended  time  may  be  shortened. 
That  must  necessarily  be  a  matter  of  arrangement  between  the 
landlord  and  the  tenant  or  owner  of  the  goods,  with  which  the 
bailiff  could  have  nothing  to  do.    For  these  reasons,  I  think  the 
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1886        bailiff  in  this  case  was  only  entitled  to  the  prescribed  fee  of  one 

OooDB       gninea  for  levying  the  distress. 

jQ^  Judgment  for  the  plaintiffs. 

Solicitor  for  plaintiffs :  E.  W.  Williamson^  for  Coade,  ShUsan, 
&  Co.,  St.  Austell 

Solicitors  for  defendants :  Chregory,  Boweliffes,  &  Co.yfor  Hodge, 
Hockin,  &  Marraeky  Truro. 

J.  S. 


July  30.  [IN  THE  COURT  OP  APPEAL.] 

Ex  PARTE  FRYER.    In  be  FRYER. 

Bankruptcy — Judgment  Creditor — Order  for  Committal — Receiving  Order  in 
lieu  of  Committal^'Damages  payaMe  hy  Corespondent  in  Divorce  Suit — 
Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  62),  a.  103,  sulhs.  B—Debiors  Act, 
1869  (32  <b  33  Vict,  c  62),  «.  6— Divorce  Court  Act  (20  <fc  21  Vict,  c  86), 
88.  33,  62. 

By  B.  103,  8ub-8.  5,  of  the  Bankruptcy  Act,  1883,  "  where,  under  s.  5  of 
the  Debtors  Act,  1869,  application  is  made  by  a  judgment  creditor  to  a  Court, 
having  bankruptcy  jurisdiction,  for  the  committal  of  a  judgment  debtor,  the 
Court  may,  if  it  thinks  fit,  decline  to  commit,  and  in  lieu  thereof,  with  the 
consent  of  the  judgment  creditor  .  .  .  make  a  receiving  order  agamst  the 
debtor,"  Held,  that  a  receiving  order  cannot  be  made  on  the  application  of  every 
person  who  is  entitled  to  apply  to  the  Court  under  s.  6  of  the  Debtors  Act, 
but  only  on  the  application  of  a  person  who  is  strictly  speaking  a  '*  judgment 
creditor." 

In  a  suit  for  divorce  by  a  husband  the  jury  gave  a  verdict  in  his  favour,  with 
lOOOZ.  damages  against  the  co-respondent,  and  the  judge  ordered  him  to  pay  the 
10002.  into  court.  A  subsequent  order  was  made,  directing  that  the  co-respon- 
dent should  pay  the  1000/.  to  the  husband  forthwith,  for  the  purpose  of  settle- 
ment upon  the  children  of  the  marriage. 

Held,  that  under  this  order  the  husband  was  not,  within  the  meaning  of  sub-s.  5 
of  s.  103,  a  "judgment  creditor"  of  the  co-respondent,  and  that,  on  the  co- 
respondent's default  in  paying  the  money,  the  Court  had  no  jurisdiction  to  make 
a  receiving  order  against  him  in  lieu  of  committing  him. 

Decision  of  Cave,  J.,  reversed. 

A  judgment  debtor  makes  default  in  the  paying  the  judgment  debt,  and  the 
Court  has  power  to  commit  him  under  s.  6  of  the  Debtors  Act,  if  he  has  had  the 
means  of  paying  any  part  of  it,  though  he  has  not  had  the  means  of  paying 
the  whole. 

Appeal  firom  a  receiving  order  made  against  the  appellant  by 
Gaye,  J.,  under  sab-s.  5  of  s.  103  of  the  Bankruptcy  Act»  1883. 
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The  appellant  was  co-respondent  in  a  suit  for  divorce  instituted       1886 
by  a  husband  against  his  wife.    At  the  trial  before  Butt,  J.^and     Exfabtb 
a  special  jury,  the  jury  found  a  verdict  for  the  petitioner,  with      ^»^™»« 
lOOOZ.  damages  against  the  co-respondent.    A  decree  nisi  for  the      Fsteb. 
dissolution  of  the  marriage  was  made,  and  the  co-respondent  was 
ordered,  within  fourteen  days  from  the  service  of  the  order  on 
him,  to  pay  into  court  the  sum  of  lOOOZ.,  being  the  amount  of 
damages  assessed  by  the  jury. 

On  the  11th  of  August,  1885,  on  the  application  of  the  petitioner, 
the  Court  made  an  order  by  which  it  was  ordered  that  the  order 
of  the  5th  of  April,  1884,  should  be  varied,  and  that  the  co-re- 
spondent should  pay  the  sum  of  lOOOZ.  to  the  husband  forthwith, 
for  the  purpose  of  settlement  upon  the  children  of  the  marriage. 
No  part  of  the  lOOOZ.  was  paid,  and  on  the  31st  of  May,  1886,  the 
husband  issued  a  judgment  summons  against  the  co-respondent, 
under  s.  5  of  the  Debtors  Act,  1869. 

On  the  evidence  Cave,  J.,  held  that  the  co-respondent  had, 
since  the  dates  of  the  orders  of  the  Divorce  Court,  had  the  means 
of  paying  at  any  rate  a  considerable  part  of  the  lOOOI.,  and,  with 
the  consent  of  the  husband,  he  made  a  receiving  order  against  the 
co-respondent  in  lieu  of  a  committaL 

The  co-respondent  appealed. 

Charmdl,  Q.O.,  and  Sidney  Woolf,  for  the  appellant.  (1.)  The 
power  given  by  sub-s.  5  of  s.  103  of  the  Bankruptcy  Act,  1883  (1), 

(1.)  Sect.  103  provides  ''  (1.   Itsball  on  payment  by  him  of  the  prescribed 

be  lawful  for  the  Lord  Chancellor  by  fee,  make  a  receiving  order  against  the 

order  to  direct  that  the  jurisdiction  and  debtor.    In  such  case  the  judgment 

powers  imder  s.  5  of  the  Debtors  Act,  debtor  shall  be  deemed  to  have  com- 

1869,  now  vested  in  the  High  Court,  mitted  an  act  of  bankruptcy  at  the 

shall  be  assigned  to  and  exercised  by  time  the  order  is  made." 

the  judge  to  whom  bankruptcy  business  On  the  1st  of  January,  1884,  the 

is  assigned.  Lord  Chancellor  made  an  order  under 

"(5.)  Where,  under   s.   5  of  the  s.  103,  that  on  and  after  that  day  "  the 

Debtors  Act,  1869,  application  is  made  jurisdiction  and  powers  under  s.  6  of 

by  a  judgment  creditor  to  a  Court  the  Debtors  Act,  1869,  now  vested  in 

having  bankruptcy  jurisdiction  for  the  the  High  Court  of  Justice,  shaU  be 

committal  of  a  judgment  debtor,  the  assigned  to  and  exercised  by  the  judge 

Court  may,  if  it  thinks  fit,  decline  to  to  whom  bankruptcy  business  is  as- 

commit,  and,  in  lieu  thereof,  with  the  signed." 

consent  of  the  judgment  creditor,  and  Rules  265-270  of  the  Bankruptcy 
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1886  to  make  a  receiving  order  against  a  debtor  in  lieu  of  a  committal 
ExFABTx  exists  only  where  the  application  for  a  committal  is  made  by  "  a 
Fbtbb.  judgment  creditor  *'  in  the  strict  sense  of  the  word.  A  receiving 
Fbteb.  order  cannot  be  made  on  the  application  of  every  person  who  is 
entitled  to  apply  for  a  committal  order  nnder  s.  5  of  the  Debtors 
Act.  In  Linton  v.  Linton  (1)  it  was  held  that  arrears  of  monthly 
payments  of  alimony,  payable  by  a  husband  under  an  order  of  the 
Divorce  Court,  constituted  a  debt  enforceable  under  s.  5  of  the 
Debtors  Act,  1865.  But  in  the  present  case  the  husband  is  not 
a  "judgment  creditor  '*  of  the  co-respondent  in  respect  of  the 
damages ;  the  order  of  the  11th  of  August  directs  that  the  damages 
are  to  be  paid  to  him,  but  only  "  for  the  purpose  of  settlement 
upon  the  children  of  the  marriage."  Under  s.  83  of  the  Act 
20  &  21  Vict.  c.  85,  the  Divorce  Court  has  full  power  to  direct 
how  the  damages  are  to  be  applied.  They  are  not  the  property  of 
the  husband  or  due  to  him  personally ;  the  order  merely  makes 
him  a  quasi  receiver  to  collect  the  money ;  it  does  not  make  him 
"  a  judgment  creditor.*'  The  principle  of  the  decision  in  Ex  parte 
Muirhead  (2)  applies.  There  it  was  held  that  damages  ordered 
by  the  Divorce  Court  to  be  paid  by  a  co-respondent  to  the  husband, 
the  husband  undertaking  to  pay  them  into  the  registry  to  abide 
the  further  order  of  the  Court,  would  not  support  a  bankruptcy 
petition  by  the  husband  against  the  co-respondent,  on  the  ground 
that  the  husband  had  no  title  to  the  money  at  law  or  in  equity, 
but  was  in  the  position  of  a  receiver.  If  a  person  to  whom 
damages  are  ordered  to  be  paid  in  this  way  in  a  divorce  suit  can- 
not present  a  bankruptcy  petition  in  respect  of  them,  he  cannot 
in  this  indirect  mode  obtain  a  receiving  order. 

(2.)  But,  even  if  the  husband  is  "  a  judgment  creditor  "  of  the 
co-respondent,  a  receiving  order  can  be  made  only  if  the  circum- 
stances would  have  justified  a  committal.    An  order  for  committal 


Eules,  1883,  relate  to  the  procedure  weeks,  or  until  payment  of  the  sum 

under  s.  5  of  the  Debtors  Act,  1869,  and  due,  any  person  who  makes  default  in 

s.  103  of  the  Bankruptcy  Act,  1883.  payment  of  any  debt  or  instalment  of 

Sect.  5  of  the  Debtors  Act,  1869,  any  debt  due  from  him  in  pursuance 

provides,  "  Subject  to  the  procedure  of  any  order  or  judgment  of  that  or 

hereinafter  mentioned,  and  to  the  pre-  any  other  competent  Court." 

scribed  rules,  any  Court  may  commit  (1)  15  Q.  B.  D.  239. 

to  prison  for  a  term  not  exceeding  six  (2)  2  Ch.  D.  22. 
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can  be  made  only  where  there  has  been  default  in  payment  of  the       1886 

exact  sum  which  has  been  ordered  to  be  paid.    It  must  be  shewn    j:x  pabtb 

that  the  debtor  has.  or  has  had  since  the  order  was  made,  the      *"»"»• 

In  bb 
means  of  paying  substantially  the  whole  sum  ordered  to  be  paid,      Fbtsb. 

and  here  it  is  only  shewn  that  he  has  had  the  means  of  paying 

a  part  of  it.    The  debtor's  means  must  be  strictly  proved :  Chard 

V.  Jerv%$.  (1) 

Cooper  WiUia,  Q.Cf  and  Herbert  Reed,  for  the  husband.  The 
lOOCZ.  is  due  under  the  judgment  of  the  Court  of  the  5th  of  April, 
and,  though  that  was  varied  by  the  subsequent  order  of  the  11th 
of  August,  there  is  a  final  judgment  for  the  payment  of  lOOOZ. 
The  effect  of  the  order  of  the  11th  of  August  is  very  different  from 
that  of  the  order  which  was  made  in  Ex  parte  Muirhead  (2).  There 
the  husband  had  undertaken  to  pay  the  damages  into  Court,  when 
he  received  them,  to  abide  the  further  order  of  the  Court,  and  under 
those  circumstances  the  Court  held  that  he  was  a  mere  conduit- 
pipe  or  receiver.  In  the  present  case  the  Court  has  already 
decided  that  the  money  is  to  be  settled  on  the  children,  and  the 
husband  is  in  the  position  of  a  trustee  of  the  lOOOZ.  for  the  children. 
The  objects  of  the  trust  are  clearly  defined,  and  as  trustee  he  is  a 
judgment  creditor  of  the  co-respondent  for  lOOOZ. 

The  object  of  varying  the  original  order,  and  making  the  lOOOZ. 
payable  to  the  husband,  was,  that  he  might  be  able  to  prove  for 
it  in  the  bankruptcy  of  the  co-respondent :  Patterson  yl  Patter- 
son. (3)  The  order  of  the  Divorce  Court  could  be  enforced  by  a 
fi.  fa. :  Pritehard  v.  Pritchard.  (4)  Sect.  52  of  the  Act  20  &  21 
Yict.  c.  85,  enables  orders  of  the  Divorce  Court  to  be  enforced  in 
the  same  way  as  orders  of  the  Court  of  Chancery  were  enforced,  and 
rule  17  of  Order  XLIL  of  the  Rules  of  the  Supreme  Court,  1883, 
gives  power  to  enforce  them  by  fi.  fa.  or  elegit.  Sub-s.  5  of  s.  103 
of  the  Bankruptcy  Act  applies  to  every  case  in  which  proceedings 
can  be  taken  under  s.  5  of  the  Debtors  Act  in  respect  of  a  judgment 
or  order  for  the  payment  of  a  sum  of  money.  In  Wood  v.  Wood{o) 
it  was  held  that  the  petitioner  in  a  divorce  suit,  being  entitled  to 
enforce  payment  of  damages  against  the  co-respondent  by  process 

(1)  9  Q.  B.  D.  178.  (3)  Law  Rep.  2  P.  &  D.  189. 

(2)  2  Ch.  D.  22.  (4)  Ibid.  53. 

(6)  Law  Rep.  1  P.  &  D.  467. 
Vol.  XVIL  8  E  2 


722  QUEEN'S  BENCH  DIVISION.  VOL,  XVH. 

1886        of  contempt,  was  a  creditor  within  s.  149  of  the  Bankruptcy  Act, 
1861,  and  that  the  di 
covered  the  damages. 


Ex  PASTE    1861,  and  that  the  discharge  of  the  co-respondent  in  bankruptcy 
Fbtbb, 

In  be 
Fbtbb*  Channell,  Q.C.,  in  reply.      In  Pritchard  v.  Pritehard  (1)  the 

damages  were  given  to  the  petitioner  himself. 


LoBD  EsHEB,  M.E.  (after  stating  the  facts).  The  question  is 
whether  Cave,  J.,  had  power  to  make  a  receiving  order,  and  this 
depends  upon  whether  the  case  is  brought  within  the  terms  of 
sub-s.  5  of  s.  103  which  confers  the  power  '^  where  application  is 
made  under  s.  5  of  the  Debtors  Act  by  a  judgment  creditor  for  the 
committal  of  a  judgment  debtor."  It  is  essential  that  the  appli- 
cant should  be  a  ''judgment  creditor."  Can  the  husband,  whose 
relation  to  the  co-respondent  in  this  matter  is  determined  by  the 
order  of  the  Divorce  Court,  be  said  to  be  a  "judgment  creditor" 
of  the  co-respondent  within  the  meaning  of  sub-s.  5  of  s.  103  ?  If 
he  is  not  a  judgment  creditor  there  was  no  jurisdiction  to  make 
the  receiving  order.  The  relation  between  the  husband  and  the 
co-respondent  under  the  order  of  the  Divorce  Court  depends  on 
the  construction  of  the  Divorce  Court  Act.  Under  that  Act  an 
application  may  be  made  by  a  petitioner  to  recover  damages 
against  the  co-respondent,  on  the  ground  of  his  having  committed 
adultery  with  the  petitioner's  wife,  and  the  damages  are  to  be 
ascertained  by  the  verdict  of  a  jury.  What  is  the  next  step 
after  the  verdict?  The  same  result  does  not  follow  as  in  a 
common  law  action.  There  the  entry  of  judgment  after  verdict  is 
a  merely  ministerial  act  at  the  instance  of  the  successful  plaintiff, 
without  any  interference  of  the  Court.  The  legal  result  is  that 
the  plaintiff  can  at  once  issue  a  writ  of  fi.  fa.,  and  put  it  into 
the  hands  of  the  sheriff  for  execution.  But  nothing  of  this  kind 
happens  after  a  verdict  for  damages  in  the  Divorce  Court.  The 
entry  of  judgment  for  the  damages  is  not  a  purely  ministerial  act. 
There  must  be  an  application  to  the  judge,  who  has  a  judicial 
authority  as  to  the  manner  in  which  the  damages  are  to  be  paid 
or  applied,  and  who  has  power  to  so  dispose  of  the  damages  that  not 
a  farthing  of  them  shall  go  to  the  husband.  They  may  be  settled 
upon  the  wife,  who  has  then  become  a  stranger  to  the  husband,  or 

(1)  Law  Rep.  2  P.  &  D.  189. 
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they  may  be  entirely  settled  on  the  children  of  the  marriage.  1886 
The  Court  no  doubt  has  power  to  make  an  order  that  the  damages  expabtb 
shall  be  paid  to  the  husband  for  his  own  personal  benefit,  but  this  ^^»- 
shews  that  the  verdict  has  not  the  same  result  as  the  verdict  in  a  Fbtsb. 
common  law  action,  for  it  cannot  be  enforced  without  an  order  of  l^^^^jir, 
the  Court.  Under  s.  52  of  the  Divorce  Court  Act  judgment  can 
be  enforced  by  process.  A  writ  of  fi.  fa.  can  be  issued.  But  this  is 
not  the  same  fi.  fa.  as  is  issued  to  enforce  the  judgment  in  a  common 
law  action.  It  does  not  issue  by  the  voluntary  act  of  the  party. 
What  then  is  the  relation  between  the  co-respondent  who 
is  cast  in  damages  in  the  Divorce  Court  and  the  husband? 
The  Divorce  Court  need  not  order  the  damages  to  be  paid  to 
the  husband  at  all.  It  may  order  them  to  be  paid  into  Court,  or 
to  be  paid  to  the  registrar  of  the  Court,  or  to  any  other  person, 
including  the  husband  himself,  as  a  receiver  or  collector.  If  an 
order  is  made  for  payment  of  the  damages  to  the  husband  in 
order  that  he  may  bring  the  amount  into  court  to  be  dealt  with 
by  the  Court,  what  is  the  relation  thereby  constituted  between 
the  co-respondent  and  the  husband  ?  Is  it  the  relation  of  debtor 
and  creditor  ?  That  seems  to  have  been  the  question  in  Ex  parte 
Muirhead  (1),  which  was  a  decision  of  the  Court  of  Appeal  and  is 
binding  on  us — ^that  is,  we  are  bound  to  follow  it  so  far  as  it  laid 
down  a  principle  which  is  applicable  to  the  present  case.  As  I 
understand  it,  the  decision  there  was  that  the  relation  between  a 
husband  and  a  co-respondent,  under  an  order  exactly  equivalent 
to  the  order  in  the  present  case,  was  this,  that  the  husband  was 
constituted  an  officer  of  the  Court,  to  collect  the  money  for  the 
Court  in  order  that  the  Court  might  deal  with  it.  It  is  not 
necessary  for  us  now  to  determine  what  would  be  the  relation 
between  a  husband  and  a  co-respondent,  if  an  order  had  been 
made  by  the  Divorce  Court  that  damages  recovered  against  the 
latter  should  be  paid  to  the  husband  for  his  own  benefit.  But 
Ex  parte  Muirhead  (1)  is  a  decision  that,  where  an  order,  such 
as  that  in  the  present  case,  has  been  made  for  payment  of  the 
damages  to  the  husband,  he  is  constituted  an  officer  of  the  Court 
to  receive  the  damages  on  behalf  of  the  Court.  If  that  is  the 
relation  of  the  husband  to  the  co-respondent,  can  it  be  said  that 

(1)  2  Ch.  D.  22. 
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1886        he  is,  within  the  meaning  of  snb-s.  5  of  8.  103,  '^a  judgment 

ExpABTB    creditor'*  of  the  co-respondent?    I  think  that  the  words  "  judg- 

^^"^      ment  creditor"  must  be  construed  according  to  their  ordinary 
In  bb 
Fkybb.      meaning,  unless  there  is  something  in  the  context  or  in  the 

LQniBibM^,M.B.  subject-matter  which  shews  that  they  are  used  in  a  different 
sense,  and  I  can  see  nothing  which  authorizes  us  to  say  that  they 
are  used  in  any  but  their  ordinary  sense.  I  think  it  is  impossible 
to  say  that  a  person  who  is  thus  constituted  an  officer  of  the 
Court  to  collect  a  sum  of  money  is  a  '^  judgment  creditor  "  of  the 
person  who  is  to  pay  the  money  within  the  ordinary  meaning  of 
the  words.  Consequently,  the  application  for  a  committal  was 
not  made  by  a  '^  judgment  creditor,"  and  Cave,  J.,  had  no  juris- 
diction to  make  a  receiving  order  in  lieu  of  a  committal,  and  his 
order  is  a  bad  one. 

Sut  under  s.  5  of  the  Debtors  Act  the  learned  judge  had 
power  to  deal  with  the  case  in  the  ordinary  way.  This  seems  to 
me  to  follow  from  Linion  v.  Linton.  (1)  The  co-respondent  owed 
the  money ;  he  was  bound  under  an  order  of  the  Divorce  Court 
to  pay  lOOOI.  It  was  shewn  that,  since  the  date  of  the  order,  he 
had  been  able  to  pay,  not  the  whole  10002.,  but  a  part  of  it,  and 
that  he  had  neglected  to  do  so.  That,  in  my  opinion,  brought 
him  within  the  jurisdiction  of  the  Court  to  commit  him,  or  to 
make  an  order  for  the  payment  of  the  amount  by  instalments.  I 
wholly  reject  the  argument  that  if  the  debtor  has  not  had  the 
means  of  paying  the  whole  sum  which  he  was  ordered  to  pay, 
though  he  has  had  the  means  of  paying  a  part  of  it,  the  Court 
has  no  jurisdiction  under  s.  5  of  the  Debtors  Act.  He  is  bound 
to  pay  each  pound  of  the  sum  which  he  is  ordered  to  pay,  and,  if 
he  neglects  to  pay  any  part  of  it  which  he  is  able  to  pay,  he 
makes  a  default  in  obeying  the  order,  and  the  Court  has  juris- 
diction under  s.  5  to  deal  with  that  default.  I  think  that  the 
proper  order  to  make  under  the  circumstances  is  that  the  appel- 
lant do  pay  lOOL  within  a  month,  and  that  he  then  pay  71. 10s. 
per  month  until  the  whole  lOOOZ.  is  paid. 

BowEN.  L.J.  I  am  of  the  same  opinion.  The  question  is 
whether  Cave,  J.,  had  jurisdiction  to  loake  a  receiving  order  in 

(1)  13  Q.  B.  D.  239. 
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lieu  of  a  committal,  and  this  depends  upon  whether,  under  the       1886 

special  order  of  the  Divorce  Court,  the  husband  is  a  ^'judgment    ezpabtb'* 

creditor  "  of  the  co-respondent.    The  order  was  made  under  s.  33      ^**"' 

Ik  Bs 
of  the  Act  20  &  21  Vict.  c.  85,  and  it  provided  in  effect  that  the      fbtbb. 

damages  awarded  against  the  co-respondent  should  be  paid  to  the  bowcd^.^. 
husband,  but  for  the  purpose  only  of  settlement  on  the  children 
of  the  marriage.  Then  we  have  the  authority  of  Ex  parte  MmV' 
head  (1),  which,  although  it  raised  a  different  question,  was  decided 
upon  grounds  which  are  applicable  to  the  present  case.  The 
decision  in  that  case  was,  that,  where  such  an  order  is  made  by 
the  Divorce  Court,  no  debt  at  law  or  in  equity  to  the  husband  is 
created,  but  he  is  simply  constituted  the  receiver  of  the  Court  for 
the  completion  of  the  order,  and  it  is  obvious  that  he  could  main- 
tain no  action  at  law  or  in  equity  in  respect  of  the  sum  ordered  to 
be  paid  to  him.  Whether  that  sum  could  be  made  the  subject  of 
proof  in  the  bankruptcy  of  the  co-respondent  it  was  not  then  neces- 
sary to  decide.  If  that  be  the  true  effect  of  the  decision  in  Ex  parte 
Mmrhead  (1),  how  can  we  say  that  a  husband,  for  whom  such  a 
qualified  advantage  has  been  created  for  the  benefit  of  his  children, 
is  a  "judgment  creditor  "  of  the  co-respondent  within  sub-s.  5  of 
s.  103  ?  Turning  to  the  Debtors  Act,  does  it  follow  that  all  the 
persons  who  may  apply  under  it  for  an  order  of  committal  are 
necessarily  "judgment  creditors"?  Sect.  4  of  the  Act  draws  a 
distinction  between  the  rights  which  may  be  enforced  by  imprison- 
ment, but  it  in  no  way  defines  the  persons  who  are  to  make  the 
application ;  it  confines  itself  to  the  definition  of  the  offences 
which  are  to  be  punished.  The  power  of  committal  given  by 
s.  5  is  for  default  in  payment  of  any  debt  or  instalment  of  any 
debt  due  in  pursuance  of  "  any  order  or  judgment"  At  first 
sight  one  would  say  that  many  persons  might  apply  under  that 
section  for  a  committal  who  did  not  strictly  fill  the  character  of  a 
"judgment  creditor."  But  still  no  one  is  entitled  to  a  receiving 
order  in  lieu  of  a  committal,  unless  he  is  a  "judgment  creditor" 
within  the  meaning  of  sub-s.  5  of  s.  103  of  the  Bankruptcy  Act. 
Sect.  103,  and  the  subsequent  order  of  the  Lord  Chancellor, 
transfers  bodily  to  the  Bankruptcy  Court  the  jurisdiction  under 
s.  5  of  the  Debtors  Act  which  was  previously  vested  in  the  High 

(1)  2  Ch.  D.  22. 
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1886  Courty  and  it  has  been  argued  that  by  the  use  of  the  words 
BxpARTB  "  judgment  creditor  "  in  sub-s.  5  it  was  intended  to  include  in  one 
Fbteb.  compendious  phrase  all  the  persons  who  could  apply  for  a  com- 
Fbybb.  inittal  under  s.  5  of  the  Debtors  Act,  whether  they  were  strictly 
speaking  judgment  creditors  or  not,  and  to  empower  the  Court  of 
Bankruptcy  to  make  a  receiving  order  on  the  application  of  any 
person  who  was  entitled  under  the  Debtors  Act  to  apply  for  a 
committal.  The  first  diflBculty  in  the  way  of  this  construction  is 
the  broad  one,  that  the  section  is  a  penal  one,  and  we  ought  not 
therefore  to  go  beyond  the  ordinary  meaning  of  the  words,  unless 
we  can  see  some  strong  reason  for  doing  so.  I  confess  that  I  can 
see  no  reason,  except  the  argument  that  the  words  "judgment 
creditor "  are  used  in  a  popular  sense,  as  including  all  persons 
who  could  apply  for  a  committal  under  the  Debtors  Act.  But,  if 
that  was  intended,  the  words  "  by  a  judgment  creditor  '*  would 
have  been  superfluous,  and  it  would  have  been  more  apt  to  say  at 
once  that  any  one  who  could  apply  under  s.  5  of  the  Debtors  Act 
should  be  entitled  to  apply  for  a  receiving  order.  I  cannot  help 
thinking  that  the  sounder  view  is,  that  only  a  "judgment  creditor  " 
in  the  strict  legal  sense  of  the  words  was  intended. 

With  regard  to  the  order  which  ought  now  to  be  made,  I 
agree  that  Linton  v.  Linton  (1)  is  an  authority  that  the  husband 
is  entitled  to  apply  under  s.  5  of  the  Debtors  Act,  though  he  is 
not  a  "judgment  creditor  "  of  the  co-respondent,  and  I  think  that 
the  proper  order  is  that  which  the  Master  of  the  Eolls  has  stated. 

Fry,  LJ.  The  question  is  whether  Cave,  J.,  was  right  in 
making  a  receiving  order.  The  order  was  made  in  Chambers, 
and  he  had  not  the  advantage  of  hearing  counsel  The  applica- 
tion was  made  under  s.  5  of  the  Debtors  Act,  and  it  is  not  dis- 
puted that  the  husband  was  entitled  to  apply  under  that  section, 
or  that  it  was  competent  for  the  judge  to  make  an  order  for  pay- 
ment by  instalments.  The  question  is,  whether  he  had  power  to 
make  a  receiving  order  in  lieu  of  a  committal.  It  has  been 
argued  that  there  was  no  jurisdiction  to  commit,  because  there 
was  no  evidence  that  the  bankrupt  had  had  the  means  of  paying 
the  whole  sum  which  he  had  been  ordered  to  pay.    In  my  judg- 

(1)  15  Q.  B.  D.  239. 
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ment  it  is  not  necessary  to  express  any  opinion  on  this  point, 
but  I  do  not  intend  to  intimate  that  I  in  any  way  dissent  from 
the  yiew  which  has  been  expressed  by  the  Master  of  the  Eolls. 

Then  comes  the  question,  whether  sub-s.  5  of  s.  103  applies  to 
the  present  applicant;  is  he  a  "judgment  creditor"  within  that 
sub-section  ?  It  is  obvious  that  a  judgment  creditor  can  exist 
only  when  there  is  a  judgment  debt  and  a  judgment  debtor.  The 
applicant  has  obtained  from  the  Divorce  Court  an  order  directing 
the  co-respondent  to  pay  lOOOZ.  into  court,  and  that  order  was 
afterwards  varied  by  directing  him  to  pay  the  lOOOt  to  the  hus- 
band "for  the  purpose  of  settlement  upon  the  children  of  the 
marriage."  The  whole  of  the  lOOOZ.  is,  therefore,  to  be  held  for 
the  benefit  of  the  children  ;  the  husband  has  no  beneficial  interest 
whatever  in  it.  He  has  been  appointed  a  collector  in  the  name 
of  the  Court,  and  has  no  legal  or  equitable  interest,  except  the 
obligation  to  receive  the  money  and  hold  it  subject  to  the  order 
of  the  Court.  We  should  be  frittering  away  Ex  parte  Muir- 
head  (1)  if  we  were  to  hold  that  there  was  any  distinction  between 
the  position  of  the  husband  in  that  case  and  the  position  of  the 
applicant  in  the  present  case.  I  recognise  the  distinction  between 
the  question  which  arose  in  Ex  parte  Muirhead  (1) — whether  the 
husband  could  petition  in  bankruptcy  against  the  co-respondent — 
and  the  present  question,  whether  he  is  a  judgment  creditor — ^and 
I  only  refer  to  Ex  parte  Muirliead  (1)  as  shewing  the  relation 
which  exists  between  the  husband  and  the  co-respondent  under 
such  an  order  of  the  Divorce  Court.  I  think  that  no  debt  in 
either  a  legal  or  an  equitable  sense  was  due  from  the  co-respond- 
ent to  the  husband,  and  that  the  husband  was  not  a  "judgment 
creditor  "  of  the  co-respondent.  Consequently,  the  contingency 
contemplated  by  sub-s.  5  of  s.  103  had  not  arisen,  and  Cave,  J., 
had  no  jurisdiction  to  make  a  receiving  order.  I  agree  that  the 
order  mentioned  by  the  Master  of  the  Bolls  is  that  which  we 
ought  now  to  make.  But  I  think  that  we  ought  to  make  no 
order  as  to  costs. 

Solicitors  for  appellant :  Crowders  dt  Vizard. 

Solicitors  for  respondent :  O.  Thompson  &  Son. 

(1)  2  Ch.  D.  22. 
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[IN  THE  COURT  OP  APPEAL.] 

Ex  PABTE  NOBBIS.   In  BE  SADLER. 

Bankruptcy — Secured  Creditor — Amendment  of  VcUwUion  of  Security — Tkne 
-^Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52\  Sched,  IL,  rr.  12, 13. 

By  the  Bankruptcy  Act,  1883,  Sched.  II.,  r.  12  (a),  where  a  security  is  Talued 
by  a  creditor  in  his  proof  the  trustee  may  at  any  time  redeem  it  on  payment  to 
the  creditor  of  the  assessed  value.  By  r.  13  a  creditor  who  has  valued  his 
security  may  '*  at  any  time  "  amend  the  valuation  and  proof  on  shewing  **  to 
the  satisfaction  of  the  trustee,  or  the  Court,  that  the  viduation  and  proof  were 
made  bonft  fide  on  a  mistaken  estimate,  or  that  the  security  has  diminished  or 
increased  in  value  since  its  previous  valuation." 

A  secured  creditor  having  stated  in  his  proof  the  value  at  which  he  assessed 
his  security,  the  trustee  gave  him  written  notice  that  *'  it  was  his  intention  "  to 
redeem  the  security  so  valued,  and  thereupon  applied  for  and  received  from  the 
Board  of  Trade  the  amoimt  required  for  such  redemption.  Before  any  further 
step  was  taken  the  creditor  applied  to  amend  his  proof  and  valuation,  the 
security  having  increased  in  value : — 

Heldy  reversing  the  judgment  of  Cave,  J.,  that  nothing  had  occurred  to 
prevent  the  amendment  from  being  allowed. 

Sembte,  that,  upon  the  true  construction  of  rr.  12, 13,  the  amendment  could 
not  be  allowed  after  the  trustee  in  the  exercise  of  his  right  of  redemption  bad 
paid  the  assessed  value  of  the  security  to  the  creditor;  and,  that  it  could  not  be 
allowed  after  the  trustee  had,  under  r.  12  (c),  elected  to  redeem  the  security  at 
the  assessed  value. 

Appeal  from  the  refusal  of  Cave,  J.,  to  allow  E.  T.  Norris,  a 
creditor  of  B.  D.  Sadler,  a  bankrupt,  to  amend  the  yalaation 
which  he  had  made  in  his  proof  of  debt  of  a  security  which  he 
held  for  his  debt. 

On  the  12th  of  December,  1885,  Norris  lodged  with  the  trustee 
in  the  bankruptcy  a  proof  for  a  debt  of  337Z.  9».  Id.  The 
aflSdavit  of  proof  stated  that  Norris  held  as  security  for  his  debt 
a  policy  of  assurance  for  200Z.  on  the  life  of  the  bankrupt,  and 
that  he  estimated  the  policy  to  be  of  the  value  of  211.  7s.  9d. 

On  the  14th  of  December,  the  trustee  wrote  to  the  solicitors 
of  Norris  a  letter  in  which,  referring  to  Norris's  proof,  he  said, 
*'  I  beg  to  give  you  notice  that  it  is  my  intention  to  redeem  the 
policy  valued  in  such  proof  at  211.  la.  9i." 
^  On  the  19th  of  December,  the  trustee  applied  to  the  Board  of 
Trade  for  a  cheque  for  211.  Is.  9d.,  to  enable  him  to  carry  out  the 
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purchase  of  the  policy,  and  on  the  24th  of  December  he  received 
from  the  Board  a  cheque  for  that  amount.  Meanwhile,  on  the 
23rd  of  December,  the  bankrupt  had  died,  and  the  policy  there- 
upon became  payable.  On  the  3Ist  of  December,  Norris's 
solicitors  wrote  to  the  trustee  saying,  **We  are  instructed  by 
him  "  (Norris)  **  to  withdraw  his  proof,  and  we  beg  to  do  so  accord- 
ingly." On  the  1st  of  January,  1886,  the  trustee  marked  the 
proof  as  admitted,  but  he  did  not  give  any  notice  of  this  to 
Norris.  On  the  8th  of  January  the  trustee's  solicitors  wrote  to 
Norris's  solicitors  stating  that  the  trustee  claimed  to  have  the 
policy  transferred  to  him  for  the  amount  of  valuation.  On  the  24th 
of  February,  Norris's  solicitors  wrote  to  the  trustee's  solicitors  that 
Norris  insisted  on  his  right  to  amend  his  valuation  under  r.  13 
of  Sched.  XL  to  the  Bankruptcy  Act,  1883,  and  to  retain  the  full 
amount  of  the  sum  assured  by  the  policy.  The  trustee  declined 
to  assent  to  this,  and  Norris  gave  notice  of  an  application  to  the 
Court  for  an  order  that  he  might  be  at  liberty  to  amend  his 
valuation  of  the  policy  by  increasing  it  to  the  amount  of  the 
insurance,  and  to  amend  his  proof  accordingly. 

July  5.  Cave,  J.,  refused  the  application  with  costs,  on  the 
ground  that  it  was  made  too  late. 
Norris  appealed. 

Aug.  10.    Sidney   Wool/,  for   the  appellant.      Bule    13    of 
Schedule  II.  (1)  to  the  Act  entitles  the  creditor  to  amend  his 
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(1)  Schedule  n.,r.  11 :  "  If  a  secured 
creditor  does  not  either  realize  or  sur- 
render his  security,  he  shall,  hefore 
ranking  for  dividend,  state  in  his  proof 
the  particulars  of  his  security,  the 
date  when  it  was  given,  and  the  value 
at  which  he  assesses  ,it,  and  shall  be 
entitled  to  receive  a  dividend  only  in 
respect  of  the  balance  due  to  him 
after    deducting    the    value    so   as- 


Rule  12.  "  (a.)  Where  a  security  is 
80  valued  the  trustee  may  at  any 
time  redeem  it  on  payment  to  the 
creditor  of  the  assessed  value. 

*<(6.)  If  the  trustee  is  dissatisfied 


with  the  value  at  which  a  security  is 
assessed,  he  may  require  that  the  pro- 
perty comprised  in  any  security  so 
valued  be  offered  for  sale  at  such  times 
and  on  such  terms  and  conditions  as 
maybe  agreed  on  between  the  creditor 
and  the  trustee,  or  as,  in  default  of 
such  agreement,  the  Court  may  direct. 
If  the  sale  be  by  public  auction  the 
creditor,  or  the  trustee  on  behalf  of 
the  estate,  may  bid  or  purchase. 

"(c.)  Provided  that  the  creditor 
may  at  any  time,  by  notice  in  writing, 
require  the  trustee  to  elect  whether  he 
will  or  will  not  exercise  Yns  power  of 
redeeming  the  security  or  requiring  it 
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valuation  of  his  security  **  at  any  time  "  on  shewing  that  the 
security  has  diminished  or  increased  in  yalue  since  its  valuation. 
The  rule  does  not  limit  the  time  within  which  the  amendment 
may  be  made,  and,  whatever  may  be  the  implied  limitations, 
the  mere  fSeict  that  the  trustee  has  told  the  creditor  that  he  in- 
tends to  redeem  the  security  at  the  amount  of  the  valuation, 
nothing  more  having  been  done,  cannot  deprive  the  creditor  of 
the  right  expressly  given  to  him  by  r.  13.  Kule  12  of  Schedule  L 
does  not  apply  to  the  present  case,  and  there  is  no  inconsistency 
between  the  provisions  of  the  two  schedules.  Schedule  L 
applies  to  valuation  for  the  purpose  of  voting  at  meetings  of 
the  creditors ;  Schedule  II.  applies  to  valuation  for  the  purpose 
of  receipt  of  dividends. 

PyhCj  for  the  trustee.  The  valuation  by  the  creditor  was  equi- 
valent to  an  offer  by  him  to  sell  his  security  at  the  assessed  value, 
and  the  trustee's  letter  of  the  14th  of  December  was  an  accept- 
ance of  that  offer,  and  a  contract,  or  quasi-contract,  for  the  sale  of 
the  policy  at  that  price  was  thus  constituted. 

The  words  "at  any  time,"  in  rule  13  must  be  subject  to  some 
limitation,  and,  after  the  trustee  has  accepted  the  creditor's  valua- 
tion, and  stated  his  intention  to  redeem  at  that  price,  the  right  to 
amend  the  valuation  is  at  an  end.  Clearly  the  creditor  could  not 
amend  his  valuation  after  the  trustee  had  elected,  under  clause  {c) 
of  rule  12,  to  redeem  the  security.  What  has  been  done  in  this 
case  amounts  to  an  election  by  the  trustee  to  redeem,  though  no 
notice  was  served  on  him  by  the  creditor. 


to  be  realized,  and  if  the  trustee  does 
not,  within  six  months  after  receiving 
the  notice,  signify  in  writing  to  the 
creditor  his  election  to  exercise  the 
power,  he  shall  not  he  entitled  to 
exercise  it;  and  the  equity  of  re- 
demption, or  any  other  interest  in  the 
property  comprised  in  the  security 
which  is  vested  in  the  trustee,  shall 
vest  in  the  creditor,  and  the  amount 
of  his  deht  shall  he  reduced  hy  the 
amount  at  which  the  security  has  heen 
valued." 
Bule  13.  "  Where  a  creditor  has  so 


valued  his  security,  he  may  at  any 
time  amend  his  valuation  and  proof  on 
shewing  to  the  satisfaction  of  the 
trustee  or  the  Court,  that  the  valuation 
and  proof  were  made  hond  fide  on  a 
mistaken  estimate,  or  that  the  security 
has  diminished  or  increased  in  value 
since  its  previous  valuation,  but  every 
such  amendment  shall  be  made  at  the 
cost  of  the  creditor,  and  upon  such 
terms  as  the  Court  shall  order,  unless 
the  trustee  shall  allow  the  amendment 
without  application  to  the  Court." 


VOL.XVIL 


QUEENS  BENCH  DIVISION. 


731 


The  construction  suggested  of  rule  13  would  be  inconsistent 
with  rule  12  of  Sched.  I. 

Aug.  11.  Lord  Esheb,  M.E.  (after  stating  the  facts).  It  was 
obvious  that  by  reason  of  the  death  of  the  bankrupt  the  policy- 
had  increased  in  value.  Thereupon  the  creditor  gave  notice 
that  he  desired  to  amend  the  valuation  which  he  had  put  upon 
the  policy.  The  trustee  insists  that  the  creditor  was  too  late ; 
the  creditor  insists  that  he  came  in  time.  Now  that  depends 
simply  on  the  construction  of  the  Act  of  Parliament  and  the  rules 
made  under  it,  which  have  the  force  of  an  Act  of  Parliament. 

The  13th  rule  of  the  2nd  Schedule  to  the  Act  is  that  which 
deals  with  this  matter,  and  the  only  question  is,  when  is  it  too 
late  for  the  creditor  to  act  under  that  rule  by  amending  his 
valuation  and  proof?  The  rule  says  that  he  may  do  so  "at  any 
time  on  shewing  to  the  satisfaction  of  the  trustee,  or  the  Court, 
that  the  valuation  and  proof  were  made  bona  fide  on  a  mistaken 
estimate,  or  that  the  security  has  diminished  or  increased  in 
value  since  its  previous  valuation."  It  is  not  pretended  that 
there  was  any  mistaken  estimate  in  the  present  case,  but  the 
creditor  has  shewn  to  the  satisfaction  of  the  Court  that  the  secu 
rity  has  increased  in  value  since  its  previous  valuation.  Then 
the  rule  says  that  he  may  amend  the  valuation  and  proof  "  at  any 
time,"  and  we  have  no  right  to  diminish  the  full  force  of  those 
words  "  at  any  time,"  unless  from  the  Act  itself  or  the  Bules  we 
can  find  some  necessary  implication  to  limit  the  force  of  the 
words.  That  they  are  to  have  some  limitation  cannot,  I  think, 
be  doubted ;  it  cannot  be  that  the  right  is  to  go  on  for  ever.  One 
necessary  implication,  at  all  events,  I  think  is,  that  the  right  is 
at  an  end,  if  the  trustee,  acting  upon  the  valuation  put  upon  the 
security  by  the  creditor,  has  exercised  the  right  given  to  him  by 
the  12th  rule,  to  redeem  the  security  "  on  payment  to  the  credi- 
tor of  the  assessed  value."  It  is  impossible  to  suppose  that,  after 
the  trustee  has  paid  the  amount  of  the  valuation,  and  has  thus  on 
behalf  of  the  general  body  of  the  creditors  become  the  purchaser 
of  the  security,  the  creditor  can  undo  all  that.  Is  there  any 
other  implied  limitation  ?  I  think  there  may  be  another  with 
reference  to  the  right  which  by  clause  (e)  of  rule  12  is  given  to 
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1886        the  creditor  to  require  the  trustee  to  elect  whether  he  will  redeem 
Bxpabtb"  *1^6  security.    But  no  such  limitation  applies  to  the  present  case, 
NoREiB.     fQj  ^i^Q  conditions  which  give  rise  to  that  right  of  election  do  not 
SAinLEB.     exist.    Therefore,  the  only  limitation  which  could  apply  is  this, 
LordMCT  M.K.*^**  after  a  trustee  has  paid  the  amount  at  which  the  security 
has  been  valued  by  the  creditor,  the  creditor  cannot  re-open  the 
transaction.     But  here  the  trustee,  although  he  was  ready  to 
pay  the  21Z.,  and  intended  to  pay  it,  had  not,  in  fact,  paid  it,  and 
therefore  the  creditor  comes  within  the  words  "at  any  time," 
subject  to  the  only  limitation  which  could  possibly  be  put  upon 
them.    My  learned  Brother  Cave  felt  great  doubt  as  to  the  true 
construction  of  this  rule.    After  consideration  we  are  of  opinion 
that  the  limitation  is  rather  wider  than  he  has  held,  and  conse- 
quently the  appeal  must  be  allowed. 

Fry,  L. J.  The  question  is,  what  is  the  true  construction  of 
rule  13  in  Sched.  11.  to  the  Bankruptcy  Act  of  1883?  It  has 
been  shewn  that  since  the  12th  of  December  the  policy,  which 
was  then  valued  at  212.,  has  greatly  increased  in  value  by  reason 
of  the  death  of  the  assured  on  the  23rd  of  December,  and  the 
question  is,  whether  the  creditor  has  lost  the  right  of  amending 
the  valuation,  which  is  given  to  him  by  rule  13,  by  anything  which 
has  happened  in  the  meanwhile  ? 

That  which  is  relied  upon  is  this,  that  on  the  14th  of  December 
the  trustee  wrote  to  the  creditor's  solicitors,  stating  that  it  wbs 
his  intention  to  redeem  the  policy  at  the  value  set  upon  it  by 
the  creditor.  Now  it  is  to  be  observed  that  rule  12  gives  two 
rights.  By  sub-s.  (a)  it  gives  a  right  to  the  trustee  "at  any 
time  to  redeem  the  security  on  payment  to  the  creditor  of  the 
assessed  value."  By  sub-s.  (c)  it  gives  a  right  to  the  creditor, 
by  notice  in  writing,  to  "  require  the  trustee  to  elect  whether 
he  will  or  will  not  exercise  his  power  of  redeeming  the  security 
or  requiring  it  to  be  realized."  It  appears  to  me  that  those 
are  correlative  rights,  the  one  being  given  to  the  trustee,  the 
other  to  the  creditor.  It  seems  to  me  plain  that,  the  moment 
the  trustee  has  actually  redeemed  the  security  by  payment,  the 
right  of  the  creditor  to  amend  his  valuation  of  the  security  must 
have  come  to  an  end,  and  the  words  "  at  any  time  "  in  rule  13  must 
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be  limited  to  that  extent.  It  seema  to  me  also  highly  probable 
(though  it  is  not  necessary  to  determine  that  point  now),  that,  if ' 
the  trustee  has  elected  to  redeem,  after  a  notice  in  writing  by  the 
creditor,  under  sub-s.  (e)  of  rule  12,  the  rights  of  the  parties  may 
be  then  finally  ascertained  by  the  election,  and  that  no  alteration 
can  afterwards  be  made  in  the  valuation  of  the  security.  But  in 
the  present  case  the  trustee  has  not  paid  the  money ;  he  has  not, 
therefore,  exercised  the  right  of  redemption  given  to  him  by 
clause  (a)  of  r.  12.  The  creditor  has  not  by  a  notice  in  writing 
under  clause  (c)  required  the  trustee  to  elect  whether  he  will 
redeem,  and  the  trustee  has  not  elected  under  that  clause.  All 
that  he  has  done  is  to  express  an  intention  of  exercising  a  right 
which  he  has  not  yet  exercised.  If  appears  to  me,  therefore,  that 
nothing  has  happened  which  can  in  any  way  put  an  end  to  the 
right  of  the  creditor  under  rule  13  to  amend  his  valuation.  Neither 
of  tike  two  things  which  the  rules  indicate,  or  may  indicate,  as 
finally  determining  the  rights  of  the  parties  and  putting  an  end 
to  the  right  of  amendment,  has  happened. 

Two  arguments,  however,  have  been  addressed  to  us  to  which, 
perhaps,  I  ought  to  refer.  One  of  them  was  rather  suggested 
by  myself,  viz. :  that  there  would  be  an  inconsistency  between 
this  construction  and  rule  12  in  the  1st  Schedule  to  the  Act.  On 
consideration,  I  think  that  that  is  plainly  not  sa  The  right  of 
redemption  given  to  the  trustee  by  that  rule  depends  upon  the 
creditor's  having  made  use  of  the  proof  in  voting  at  any  meeting, 
and  the  right  of  redemption  is  given  on  different  term&  It  involves 
the  payment  by  the  trustee  of  an  extra  20  per  cent,  and  it  is  not 
suggested  that  that  right  has  been  exercised  in  the  present  case, 
or  that  the  circumstances  under  which  it  could  be  exercised  have 
arisen.    That  point,  therefore,  may  be  laid  aside. 

The  other  argument  was,  that  the  proof  and  valuation  and  the 
statement  of  the  trustee's  intention  to  redeem  constitute  a  quasi 
contract  for  redemption  at  that  price,  analogous,  I  suppose,  to  the 
contracts  which  have  been  held  to  result  from  notices  to  treat  under 
the  Lands  Glauses  Consolidation  Act.  I  think  that  the  analogy 
suggested  is  a  false  one.  I  think  that  the  rules  are  not  intended 
to  create  any  rights  before  actual  redemption  or  actual  election 
by  the  trustee,  and  that  the  communication  to  the  creditor  of  the 
trustee's  intention  did  not  create  a  contract  or  quasi  contract  for 
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redemption  of  the  policy.  The  only  thing  (other  than  actual  pay- 
ment) which  could  give  any  right  to  the  trustee,  would  be  the 
service  on  him  by  the  creditor  of  a  notice  under  rule  12  to  elect, 
followed  by  an  election  by  the  trustee  to  redeem.  For  th^e 
reasons  I  am  unable  to  agree  with  the  view  of  Cave,  J.,  and  I 
think  that  the  appeal  must  be  allowed. 


BowEN,  L.J.  It  seems  to  me  that  rule  12  in  Sched.  IL  must 
be  construed  quite  independently  of  rule  12  in  Sched.  L  I 
entertain  no  doubt  as  to  that.  The  two  schedules  derive  their 
sanction  from  two  different  sections  of  the  Act,  and  the  subject- 
matters  with  which  they  deal  are  entirely  distinct.  The  Ist 
Schedule  derives  its  virtue  from  s.  15  of  the  Act,  which  pro- 
vides that,  *'  with  respect  to  the  summoning  of  and  proceedings 
at  the  first  and  other  meetings  of  creditors,  the  rules  in  the 
1st  Schedule  shall  be  observed."  Under  the  12th  rule  in  that 
schedule  it  is  true  that  the  revaluation  of  a  security  by  a  creditor 
is  limited  to  such  time  as  shall  have  elapsed  before  he  has  been 
required  to  give  up  his  security.  But  the  obligation  of  the 
creditor  under  that  rule  to  give  up  his  security,  on  payment  of 
the  value  which  he  has  set  on  it,  plus  20  per  cent.,  depends  upon 
his  having  made  use  of  his  proof  in  voting  at  any  meeting  of  the 
creditors.  The  rights  of  redemption  and  revaluation  of  a  security 
are  there  parts  of  a  rule  which  is  made  for  the  purpose  of  regu- 
lating the  procedure  at  or  in  relation  to  the  first  and  other 
meetings  of  the  creditors.  The  2nd  Schedule  derives  its  validity 
from  a  different  section  of  the  Act  altogether,  s.  39,  which  pro- 
vides, that  ^^  with  respect  to  the  mode  of  proving  debts,  the  right 
of  proof  by  secured  and  other  creditors,  the  admission  and 
rejection  of  proofs,  and  the  other  matters  referred  to  in  the  2nd 
Schedule,  the  rules  in  that  schedule  shall  be  observed."  When 
we  turn  to  that  schedule  we  find  that  by  rule  13  a  creditor  who 
has  valued  his  security  ''  may  at  any  time  amend  the  valuation 
and  proof  on  shewing  that  the  security  has  diminished  or  in- 
creased in  value  since  its  previous  valuation,"  words  which  prima 
facie  give  him  an  unlimited  power  of  amendment  and  revaluation. 
It  has  been  suggested  that  there  is  something  in  the  preceding 
rule,  or  in  the  conduct  of  the  parties  under  it  in  the  present  case, 
which  has  deprived  the  creditor  of  the  right  to  avail  himself  ol 
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this  large  and  liberal  power  of  amendment.  It  is  said  that  the 
letter  written  by  the  trustee,  in  which  he  intimated  that  he 
intended  to  redeem  the  policy  on  payment  of  the  assessed  yalue, 
is  such  a  step  taken  in  the  proceedings  in  the  bankruptcy  as 
deprives  the  creditor  of  the  large  power  given  to  him  by  rule  13. 
Looking  back  to  rule  12,  it  appears  that  the  tnistee  may  at  any 
time  redeem  the  security  on  payment  to  the  creditor  of  the 
assessed  value,  but  there  is  a  total  absence  of  any  provision  that 
he  may  deprive  the  creditor  of  his  right  under  rule  13  by  taking 
a  step  falling  short  of  payment,  viz.  by  giving  notice  of  an  in- 
tention to  pay.  The  creditor's  right  to  put  the  trustee  to  his 
election,  "whether  he  will  or  will  not  exercise  his  power  of 
redeeming  the  security  or  requiring  it  to  be  realized,"  depends 
upon  the  creditor's  giving  notice  in  writing  to  the  trustee,  and 
this  election  must  be  made  by  the  trustee  within  six  months  after 
receiving  the  notice.  But,  unless  that  notice  is  given  by  the 
creditor,  the  trustee  is  not  put  to  his  election.  It  is  quite  possible, 
no  doubt,  in  this  as  in  other  cases,  that  a  person  who  has  a  statu- 
tory power  of  choice  which  is  unlimited  in  its  terms,  may  never- 
theless so  conduct  himself,  or  allow  other  persons  who  are  dealing 
with  him  to  place  themselves  in  such  a  position,  as  to  render  it 
unjust  that  he  should  afterwards  do  that  which  the  statute  says 
that  he  may  do  at  any  time.  But  in  the  present  case  there  has 
been  nothing  of  that  sort ;  nothing  has  taken  place  between  the 
parties  which  in  any  way  estops  or  precludes  the  creditor  from 
exercising  this  power  of  amendment.  It  has  been  suggested  that 
by  the  valuation  the  creditor  had  altered  his  position  in  the  same 
sort  of  way  that  a  company  alters  its  position  by  serving  notice 
to  treat  under  the  Lands  Clauses  Act;  that  the  valuation  was 
in  the  nature  of  a  statutory  offer  which  was  accepted  by  the 
trustee.  There  is  nothing  in  the  Act  to  justify  that  view,  and 
nothing  in  the  ordinary  conduct  of  business  to  shew  that  it  ought 
to  be  adopted.  It  seems  to  me  that  we  are  perfectly  right  in 
maintaining  for  the  creditor  the  power  which  the  statute  .gives 
him. 


1886 


EZPABTB 
KOBBIS. 

Inbb 
Saolxb. 

Bowen,  L^. 


Solicitors  for  creditor :  HoUams,  Son,  d  Coward. 
Solicitors  for  trustee :  Irvine  dt  Hodges. 


W.  L.  C. 
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1886  [IN  THE  COURT  OP  APPEAL.] 
July  2. 
WEBSTER  V.  FRIEDEBERG. 


Practice — New  Trial — Verdici  against  Weight  qf  Evidence — Principle  on  vhidi 
new  Trial  allowed — Report  of  Jvdge,    . 

A  new  trial  of  an  action  ought  not  to  be  granted  on  the  ground  that  the 
verdict  was  against  the  weight  of  evidence  if  the  verdict  was  one  which  the 
jury,  acting  as  reasonable  men,  could  have  found. 

Solomon  v.  £itton,  (8  Q.  B.  D.  176)  explained. 

Appeal  by  the  plaintiffs  against  an  order  made  by  a  Divisional 
Court  (Lord  Coleridge,  C. J.,  and  Bowen,  L.J.)  for  a  new  trial  of 
the  action. 

The  action  was  for  the  specific  performance  of  an  agreement  for 
a  lease,  and  to  recoyer  damages  for  breach  of  the  agreement. 

The  jury  found  a  verdict  for  the  plaintiffs,  with  251.  damages. 

The  defendant  moved  for  a  new  trial,  on  the  ground  that  the 
verdict  was  against  the  weight  of  evidence,  and  Grove,  J.,  who 
tried  the  action,  reported  to  the  Court  that  he  was  dissatisfied 
with  the  verdict. 

The  Divisional  Court  (Lord  Coleridge,  C. J.,  and  Bowen,  L.J.) 
made  an  order  for  a  new  trial. 
The  plaintiffs  appealed. 

Kemp,  Q.C.,  and  Levett,  for  the  plaintiffs. 
Boome,  {Henn  CoUins,  Q^C.,  with  him),  for  the  defendant. 
The  case  is  reported  solely  for  the  observations  made  by  the 
Court  of  Appeal  upon  Solomon  v.  BiUon.  (1) 

LoBD  EsHEB,  M.II.  (after  stating  that  it  must  be  taken  from 
the  report  of  Grove,  J.,  that  the  verdict  of  the  jury  was  one  which 
they,  acting  as  reasonable  men,  could  not  have  given,  and  that 
the  order  of  the  Divisional  Court  must  be  affirmed,  continued : — ) 
Some  remarks  have  been  made  on  Solomon  v.  BiUon.  (1)  I  was 
a  member  of  the  Court  when  the  judgment  in  that  case  was  de- 
livered, and  I  certainly  did  not  then  think  that  anything  which 

(1)  8  Q.  B.  D.  176. 
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■was  said  by  Jessel,  M.E.,  was  contrary  to  my  own  previous  opinion       1886 

about  that  practice/  I  am  quite  certain  that  the  other  judges  of  the     WEBffrsB 

Court  of  Appeal  consulted  me  before  the  judgment  was  delivered,  pmedebero. 

The  report  states  that  the  question  whether  a  new  trial  should  be 

granted  on  the  ground  that  the  verdict  was  against  the  weight  of 

evidence  depends  upon  whether  the  verdict  was  such  as  reasonable 

men  ought  to  have  come  to.    As  the  report  stands,  there  may 

possibly  be  some  doubt  as  to  what  was  intended.   But  my  Brother 

Fry  has  told  us  that  Jessel,  M.B.,  considered  that  the  language 

which  he  then  used  was  not  correctly  reported,  and  that  the  word 

"not"  should  be  inserted  after  the  word  "ought"    In  future, 

when  that  case  is  referred  to,  we  shall  read  the  judgment  as  if  it 

ran,  "  such  as  reasonable  men  ought  not  to  have  come  to,"  and  I 

have  corrected  the  Court  copy  accordingly.    In  MetrapclUan  By. 

Co.  V.  Wright  (1)  Lord  Selbome  (in  the  Court  of  Appeal)  stated 

the  rule  as  I  had  always  supposed  it  to  be,  and  the  House  of 

Lords  took  exactly  the  same  view.    There  is  really  no  difference 

between  any  of  the  judges  or  any  of  the  Courts  on  this  question. 

But  it  is  idle  to  say  that,  in  determining  whether  a  verdict  was 

against  the  weight  of  evidence,  you  must  not  take  into  serious 

consideration  the  opinion  of  the  judge  who  tried  the  case.    No 

one  has  ever  said  that  his  opinion  is  conclusive,  but  it  is  a  matter 

to  be  taken  into  serious  consideration. 

Fry,  L. J.,  concurred. 

Appeal  dismissed. 

Solicitors  for  plaintiffs :  Wood,  Bird,  &  Wood. 
Solicitor  for  defendant :  H.  H.  Myers. 

(1)  11  App.  Cas.-152. 

W.  L.  C. 
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1886  [IN  THE  COURT  OF  APPEAL.] 
May  14, 17. 
THE  QUEEN  v.  THE  SCHOOL  BOABD  FOB  LONDON. 

Poor-rate — BcUeable    Value — Assessment   of  Schooh — HypotJieUeal    Tenant — 
School  Board-^VcUuation  (Metropolis)  Act,  1869  (32  ik  33  Vict.  e.  67), «.  4. 

In  assessing  to  the  poor-rate  schools  occupied  by  a  School  Board,  nrhich  can 
make  no  profit  in  a  commercial  sense  as  tenant  of  the  schools,  the  School  Board 
itself  ought  to  be  considered  as  a  possible  tenant,  and  the  gross  and  rateable 
values  calculated  by  the  rent  which  the  Board  might  reasonably  be  expected  to 
pay  for  the  premises  for  use  as  schools. 

Appeal  by  the  London  School  Board  from  the  judgment  of 
Cave  and  Wills,  J  J.,  in  favour  of  the  respondents,  the  assessment 
committee  of  the  parish  of  Saint  Leonard's,  Shoreditch,  on  a 
special  case  stated  by  justices  assembled  in  general  assessment 
sessions. 

The  facts  stated  in  the  special  case,  so  £Etr  as  they  are  material 
to  the  point  decided  by  the  Court  of  Appeal,  are  as  foUows : 

The  School  Board,  under  and  by  virtue  of  the  Elementary 
Education  Act,  1870  (33  &  34  Vict.  c.  75),  and  the  Acts  amending 
the  same,  had  acquired  certain  land  and  premises  situate  in 
St.  John's  Boad,  Hoxton,  in  the  parish  of  St.  Leonard's,  Shore- 
ditch,  consisting  of  schools,  caretaker's  house,  and  playgrounds. 

The  schools  were  frequented  by  children  of  any  class,  who 
received  instruction  at  certain  fees  fixed  by  the  School  Board 
under  s.  17  of  the  Elementary  Education  Act,  1870. 

In  the  supplemental  valuation  list  the  schools  were  assessed  at 
1150Z.  rateable  value.  This  assessment  was  arrived  at  by  calcu- 
lating the  annual  value  of  the  land  at  4  per  cent,  on  its  original 
cost,  and  the  annual  value  of  the  buildings  at  5  per  cent,  on  their 
then  estimated  cost. 

At  the  hearing  before  the  court  of  general  assessment  ses- 
sions, it  was  proved  that  the  price  paid  for  the  land  and 
buildings  was  fair  and  reasonable,  and  that  there  had  been  no 
extravagance  or  unnecessary  outlay,  that  profit  in  a  commercial 
sense  could  not  be  made  by  the  School  Board  as  tenant  of  the 
schools,  and  that  if  the  schools  were  then  in  the  market  to  be 
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let  to  a  tenant  as  schools^  subject  to  the  restrictions  imposed  by       1886 
the  Education  Department  acting  under  their  statutory  powers,  a  ThsQuxuT 
tenant  could  not  be  found  who  would  be  willing  to  take  them.  school 

The  court  of  general   assessment  sessions  being  of  opinion   IBoaxdwgr 
that  the  School  Board  ought  not  to  be  excluded  from  the  number 
of  hypothetical  tenants  who  might  be  willing  to  rent  the  pre- 
mises, decided  in  fayour  of  the  contentions  of  the  respondents, 
but  reduced  the  rateable  value  to  llOOZ. 

The  Divisional  Court  decided  in  favour  of  the  respondents, 
affirming  the  order  of  sessions. 

Charles^  Q.C.y  and  MarrioU^  Q.C.  (Bam,  with  them),  for  the 
School  Board,  in  support  of  the  appeal.  The  Assessment  com- 
mittee were  wrong  in  treating  the  School  Board  itself  as  a 
possible  hypothetical  yearly  tenant.  By  the  Valuation  (Metro- 
polis) Act,  1869  (32  &  83  Vict.  c.  67),  s.  4,  "The  term  *  gross 
value '  means  the  annual  rent  which  a  tenant  might  reasonably 
be  expected,  taking  one  year  with  another,  to  pay  for  an  heredi- 
tament," &c.,  and  the  rateable  value  is  to  be  calculated  from  the 
gross  value  by  making  certain  deductions.  The  tenant  there 
spoken  of  does  not  mean  the  owner,  but  means  any  tenant  whose 
occupation  would  be  beneficial  in  the  sense  of  producing  a  profit. 
Here  the  case  shews  that  the  premises  are  incapable  of  beneficial 
occupation  by  the  School  Board. 

Jelf^  Q.C.,  and  Otwffo,  for  the  respondents.  The  words  "a  tenant" 
in  the  Act  mean  any  tenant,  and  are  wide  enough  to  include 
the  School  Board.  There  is  nothing  in  the  terms  of  the  Act  to 
exclude  from  the  calculation  an  owner  who  is  in  occupation  of  the 
premises.  It  is  not  necessary  that  the  tenant  should  be  able  to 
make  a  profit  in  a  commercial  sense.  If  it  were  many  premises 
would  be  altogether  exempt. 

Cha/rleSy  Q.(7.,  replied. 

The  following  cases  were  cited : — Beg.  v.  West  Middlewx  Water" 
works  Co.  (1) ;  Metropolitan  Board  of  Works  v.  (herseers  of  West 
Ham  (2) ;  West  Bromwich  School  Board  v.  Overseers  of  West  Brom- 
wieh  (3) ;  Mersey  Docks  and  Harbour  Board  v.  Overseers  oflAanei- 

(1)  1  E.  &  E.  716 ;  28  L.  J.  (M.C.)  136.  (2)  Law  Rep.  6  Q.  B.  193. 

(3)  13  Q.  B.  D.  929. 

3  F  2  2 


V. 

School 

Board  fob 

London. 
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1886        lian  (1) ;  Beg.  v.  South  Staffordshire  Waterworks  Co.  (2)  ;  BewAury 
Thb  Quebn  ^^^  HecJcmondwike  WaterworJcs  Board  v.  Assessment  Committee  of 
Penisione  Union.  (3) 

Lord  Esher,  M.B.  The  main  and  real  question  to  be  de- 
cided in  this  case  is  whether,  in  calculating  the  rateable  value 
of  the  schools  in  question,  the  School  Board  itself  ought  to  be 
taken  into  account  as  one  of  the  possible  hypothetical  yearly 
tenants.  The  point  that  the  School  Board  is  not  rateable  was 
suggested,  but  was  not  seriously  pressed.  The  buildings  are  not 
put  into  such  a  position  by  statute  that  they  could  not  profitably 
be  occupied  or  owned  by  any  one ;  they  are  not  (as  it  has  been 
described)  struck  with  sterility,  and  are  therefore  rateable,  and 
the  School  Board  can  be  rated  in  respect  of  them.  The  real 
question  is  how  the  value  is  to  be  ascertained.  The  inquiry  is 
not  as  to  what  rent  is  paid  by  the  actual  occupier.  The  mode  of 
finding  out  the  value  is  laid  down  in  the  Act,  and  it  is  to  ascer- 
tain the  rent  which  a  tenant  (not  the  tenant),  taking  one  year  with 
another,  might  reasonably  be  expected  to  pay ;  it  is  also  implied 
that  where  the  owner  occupies  he  is  to  be  considered  as  if  he  were 
a  tenant.  The  directions  given  by  the  Act  are  equivalent  to  saying 
that  one  must  look  at  all  possible  tenants,  and  the  phraseology 
does  not  exclude  an  owner  who  himself  occupies  the  premises. 
Therefore  an  owner  in  occupation  of  the  premises  is  not  excluded 
from  consideration  as  a  possible  tenant.  Now  the  School  Board 
can  be  tenant  of  premises.  If  by  the  terms  of  any  statute  it  could 
not  legally  be  tenant  it  would  be  excluded  from  the  calculation. 
It  is  said  that  the  School  Board  ought  to  be  excluded  because  it 
can  never  obtain  any  beneficial  interest  from  its  tenancy ;  but  it 
can  be  a  tenant ;  it  has  a  duty  to  perform  which  may  induce  or 
force  it  to  be  a  tenant.  It  follows  therefore  that  it  would  be  wrong 
to  exclude  the  School  Board  from  the  list  of  possible  hypothetical 
tenants,  whether  it  is  in  the  position  of  owner  or  in  that  of  occupier. 
That  is  the  real  question  of  principle,  and  is  the  question  which 
was  inten  ded  to  be  argued.  The  calculation  is  founded  on  this, 
that  the  Court  took  the  School  Board  as  a  possible  tenant.    They 

(1)  14  Q.  B.  D.  770.  (2)  16  Q.  B.  D.  359. 

(3)  16  Q.  B.  D.  585 ;  17  Q.  B.  D.  384. 
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took  the  right  view,  and  calculated  the  rent  which  could  be  1886 

expected  from  any  tenant,  including  the  School  Board.    I  am  of  Thb  Queek 

opinion  that  the  judgment  of  the  Divisional  Court  ought  to  be  gc^J)QL 

aflSrmed.  Boabd  for 


LONDOK. 


BowEN,  L.  J.  I  am  satisfied  that  the  real,  and,  indeed,  the  only, 
question  for  decision  is  whether  the  School  Board  is  to  be  excluded 
from  the  list  of  possible  hypothetical  yearly  tenants.  To  decide 
this  it  is  necessary  to  refer  to  the  Act  of  Parliament,  and  on 
doing  so  it  seems  to  me  that  there  is  no  more  mystery. 

By  6  &  7  Wm.  4,  c.  96,  s.  1,  and  32  &  33  Vict.  c.  67,  s.  4,  the 
rate  is  to  be  made  upon  an  estimate  of  the  rent  at  which  the 
premises  might  reasonably  be  expected  to  let  from  year  to  year ; 
that  must  mean  to  let  to  some  one  who  wants  to  hire  them.  The 
question  is  whether  the  School  Board  is  to  be  excluded  from  the 
list  of  possible  occupiers.  If  the  inquiry  is  made  whether  it 
might  reasonably  be  expected  that  the  premises  would  be  let  to 
the  School  Board,  the  answer  must  be  in  the  a£Srmatiye.  That 
being  so,  it  seems  impossible  to  exclude  the  School  Board.  There- 
fore the  language  of  the  Act  answers  the  question.  The  case 
cannot  Mrly  be  decided  on  the  hypothesis  that  the  one  person 
who  wants  the  premises  most  would  not  take  them.  It  does  not 
matter  whether  the  School  Board  wants  the  premises  for  the  pur- 
pose of  profit,  or  will  make  profit  out  of  them ;  the  question  is 
whether  the  School  Board  wants  and  would  take  them.  I  am 
satisfied  that  the  principle  on  which  the  value  has  been  estimated 
is  sound. 

Fry,  L.J.  I  am  of  the  same  opinion.  I  think  the  difficulty 
arises  from  referring,  not  to  the  Act  itself,  but  to  certain  expres- 
sions which  occur  in  the  decisions. 

The  Valuation  (Metropolis)  Act,  1869  (32  &  33  Vict.  c.  67),  in 
s.  4,  defines  "  gross  value  "  as  meaning  "  the  annual  rent  which 
a  tenant  might  reasonably  be  expected,  taking  one  year  with 
another,  to  pay  for  an  hereditament,'*  &c.  That  refers  to  the 
annual  rent  which  any  tenant  might  reasonably  be  expected  to 
pay  to  any  landlord,  and  the  actual  owner  and  occupier  are  not 
excladed.     The  question  was  asked  why  the  actual  occupier  is 
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1886  not  to  be  treated  as  a  possible  tenant^  and  no  answer  has  been 
~Tm  QuEiN  given  except  one.  It  is  said  that  the  School  Board  is  not  to  be 
ScBooL  considered  as  a  possible  tenant,  because,  though  it  occupies  tbe 
Board  fob  premises,  it  can  make  no  profit  out  of  them,  but  a  man  who 
occupies  a  house  for  his  own  comfort  might  as  well  be  excluded. 
The  term  **  sterility  "  has  been  introduced  into  the  cases,  because 
as  a  general  rule  a  profit  is  produced,  but  it  does  not  by  any 
means  follow  that  because  there  is  no  profit  there  is  no  value. 
There  could  be  no  better  illustration  of  this  than  the  present 
case.  The  only  question  is  whether  the  person  to  be  considered 
as  a  tenant  could  reasonably  be  expected  to  take  the  premises 
from  any  motive.  It  seems  to  me  that  the  very  words  of  the 
section  answer  the  question,  and  that  the  argument  for  the  appel- 
lants is  derived  from  a  misapprehension  of  suggestions  which 
have  been  made  in  the  cases.  I  am  of  opinion  that  the  right 
mode  of  calculating  the  value  has  been  adopted. 

Appeal  dismissed. 

Solicitors  for  appellants :  Q^e,  Kirhy,  dk  MiOett. 
Solicitors  for  respondents :  MUls,  Loehyer,  <&  MUh. 

P.  B.  H. 
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[IN  THE  COURT  OP  APPEAL.]  1886 

JtdyU. 


In  be  POPE. 

Judgment  Creditor — Receiver — Land  subject  to  Equitable  Mortgage — ^23  &  24  Vict, 
c  38  —  27  &  28  Vict.  c.  112  —  Nonrregistration  of  Order  appointing 
Sooewer* 

Since  27  &  28  Yict.  c.  112,  Tehere  land  lias  been  actually  delivered  in 
execution  by  writ  of  elegit  or  otiier  lawful  authority,  it  is  unneceseary  to 
register  the  judgment,  writ,  or  other  process  of  execution  except  for  the  purpose 
of  obtaining  under  s.  4  of  the  Act  a  summary  order  for  sale ;  but  before  any 
creditor  to  whom  any  land  of  his  debtor  shall  have  been  actually  delivered  in 
execution  can  obtain  such  summary  order  his  writ  or  other  process  of  execution 
must  be  duly  r^^tered  pursuant  to  s.  3  of  the  Act. 

An  order  for  the  appointment  of  a  receiver  is  a ''  process  of  execution  "  within 
the  meaning  of  the  Act. 

Appeal  from  an  order  of  A.  L.  Smith,  J.,  in  chambers,  made 
upon  the  application  of  M.  Pope,  and  setting  aside  the  appoint- 
ment of  a  receiver  so  far  as  it  related  to  a  piece  of  unoccupied 
freehold  land  near  Barnes  Terrace,  Surrey. 

It  appeared  that  the  owner  of  the  premises  in  question,  which 
were  subject  to  an  equitable  mortgage  by  deposit  of  deeds,  had 
sold  and  conveyed  his  equity  of  redemption  to  Pope.  Before 
the  sale  a  creditor  of  the  vendor  had  obtained  and  registered  a 
judgment  against  him,  and  had  issued  an  elegit  as  upon  land  in 
Middlesex.  The  only  lands  which  the  vendor  had  were  in  Surrey, 
but  as  these  lands  comprised  the  premises  in  question,  which  were 
subject  to  the  equitable  mortgage,  the  judgment  creditor,  instead 
of  issuing  an  elegit  as  against  land  in  Surrey,  obtained  an  order 
for  the  appointment  of  a  receiver  by  way  of  equitable  execution. 
The  judgment  creditor  not  having  registered  the  order  appoint- 
ing the  receiver.  Pope  applied  at  chambers  to  set  aside  the 
appointment  so  far  as  regarded  the  premises  in  question.  A.  L. 
Smith,  J.,  granted  the  application  upon  the  ground  that  the 
order  appointing  the  receiver  ought  to  have  been  registered 
under  23  &  24  Vict*  c.  88,  and  that  in  default  of  such  registration 
the  subsequent  bona  fide  purchaser  for  value  of  the  equity  of 
redemption  had  the  better  title. 

The  judgment  creditor  appealed. 
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1886  June  4.    B.  0.  B.  Lane,  for  the  judgment  creditor.    The  order 

Ijjrjj       for  a  receiver  was  equivalent  to  execution,  and  was  a  substitute 
Popr.       f^y  |.]jQ  jjjQjg  cumbrous  proceeding  by  elegit. 

[He  referred  to  23  &  24  Vict  c.  38 ;  27  &  28  Vict  c.  112, 
ss.  1,  3,  4,  6 ;  and  to  Hatton  v.  Haywood.  (1)] 

Ingpen,  for  Pope.  The  legal  estate  being  in  the  judgment 
debtor  it  was  necessary,  in  order  to  give  the  judgment  creditor 
priority  over  the  purchaser,  either  that  the  land  should  haTe 
been  extended  under  an  elegit  or  that  the  order  appointing  i}i& 
receiver  should  have  been  registered  under  the  Acts. 

Cur.  adv.  vuU. 

June  11.  The  judgment  of  the  Court  (Day  and  Wills,  JJ.),. 
was  delivered  by 

Wills,  J.  The  question  presented  to  us  is  of  considerable 
difficulty.  In  arriving  at  the  conclusion  which  we  have  embo- 
died in  the  following  judgment,  we  have  been  greatly  helped  by 
the  arguments  addressed  to  us  by  Mr.  Lane  and  Mr.  Ingpen,  ta 
both  of  whom  we  desire  to  express  our  acknowledgments  for 
the  assistance  they  have  rendered  us. 

The  expression  *^  affect  land  "  appears  to  us  to  be  a  synonym 
for  the  creation  of  an  equitable  charge.  It  first  appears  in  1  &  2 
Vict  c.  110,  8. 19,  and  a  comparison  of  that  section  with  s.  13  of 
the  same  Act  makes  this  proposition  clear. 

In  the  Act  of  1  &  2  Vict.  c.  110,  it  is  the  judgment  only  that 
is  spoken  of  as  "  affecting  "  the  land.  In  the  23  &  24  Vict  c  38, 
ss.  1  and  2,  the  execution  is  spoken  of  as  capable  of  ^'  affecting  " 
it  But  the  word  itself  does  not  appear  to  have  unde^one  any 
change  of  meaning  either  there  or  in  27  &  28  Vict.  c.  112.  The 
provisions  of  ss.  4  and  6  of  the  last-mentioned  Act  shew  clearly 
enough  that  the  original  meaning  of  the  word  was  in  the  mind 
of  the  framer  of  that  Act. 

The  whole  of  this  legislation  appears  to  us  to  leave  untouched 
the  effect  of  a  completed  execution,  whether  by  legal  or  equitable 
process.  It  refers  only  to  cases  in  which  the  creditor  seeks  to- 
enforce  by  the  aid  of  the  Court  a  charge  upon  the  land.    In  the 

(1)  Law  Rep.  9  Ch.  229,  236. 
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case  of  legal  execution,  the  return  of  the  writ  of  elegit  vests  the       I886 
legal  estate  in  the  creditor,  and  enables  him  to  maintain  eject-       ihrb 
ment  if  the  debtor's  interest  be  in  possession,  to  sue  for  the  rent       '^^' 
if  the  debtor's  interest  be  in  reversion  upon  the  determination  of      ^^"*'''  ^' 
a  tenancy :  HatUm  v.  Haywood.  (1)    He  would  then  need  no  aid 
from  the  Court,  nor  have  any  occasion  to  look  to  his  judgment  or 
writ  of  execution  as  constituting  a  charge  or  ^*  affecting  "  the  land 
within  the  meaning  of  the  legislation  under  discussion ;  and  he 
would  therefore  have  no  occasion  to  register  his  judgment  or  his 
writ ;  nor  could  his  failure  to  do  so  defeat  his  legal  title,  or  give 
priority  to  a  subsequent  purchaser,  though  for  value  and  without 
notice. 

The  appointment  of  a  receiver  is,  in  our  opinion,' the  equivalent 
of  the  execution  of  the  writ  of  elegit :  it  amounts  to  a  ''  delivery 
in  execution."  That  it  does  so  within  the  meaning  of  27  &  28 
Yict.  c.  112,  is  past  discussion,  since  the  decision  in  Hatton  v. 
Hat/wood  (1),  Anghhltdian  Bank  v.  Daviea  (2),  and  Ex  parte  Evans, 
In  re  Wdtkins.  (3)  The  reasoning  by  which  in  those  cases  the 
proposition  is  supported,  appears  to  us  to  shew  that,  apart  from 
the  statutes  in  quesuon,  the  effect  of  an  order  appointing  a 
receiver  is  not  merely  to  put  the  execution-creditor  in  such  a 
position  that  he  may  go  to  the  Court  for  a  further  order  to  sell 
the  property  in  his  capacity  of  a  person  having  a  charge, — in  which 
case  he  would  certainly  need  to  register  his  writ  (by  virtue  of 
27  &  28  Vict.  c.  112),  but  also  to  operate  as  a  completed  execu- 
tion. To  the  fruits  of  that  execution,  so  long  as  they  are  con- 
fined to  the  unaided  effect  of  the  process  of  execution,  the 
execution-creditor  is  entitled  by  the  order  of  the  Court  already 
made ;  and  he  cannot  be  deprived  of  them  by  the  act  of  the 
debtor  any  more  than  he  could  if  he  had  the  legal  estate.  The 
analogy  between  his  position  and  that  of  the  tenant  by  elegit  is 
complete,  because  the  tenant  by  elegit,  if  he  wanted  to  do  more 
than  enjoy  the  benefit  of  the  land  until  his  debt  was  paid,  would 
be  obliged  to  treat  the  judgment  or  the  execution  as  a  charge, 
and  to  resort  to  the  Court  for  help ;  in  which  case  he  would  have 
to  register  his  judgment  and  writ  of  elegit  just  at  much  as  would 

(1)  Law  Rep.  9  Ck  229,  236.  (2)  9  Ch.  D.  275. 

(3)  13  Ch.  D.  252. 
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.• 
1886        the  creditor  who  had  obtained  his  equitable  execution  have  to 

liTBB       register  the  judgment  and  the  order  appointing  the  receiver.    In 

^^'       either  case  he  would  have,  in  order  to  obtain  the  benefit  of  the  Acts 

wiUfl,  J.      jj^  question,  to  register  his  judgment,  to  issue  execution  within 

three  months  after  such  registration  (23  &  24  Yict.  c.  38,  s.  1),  and 

to  register  his  writ  of  execution, — though  no  time,  as  &r  as  we 

can  see,  seems  to  be  limited  for  the  registration  of  the  writ :  and 

as  the  priorities  date,  not  from  the  reffistrcUum  but  from  the 

execfUian  of  the  writ  (27  &  28  Yict.  c.  112,  s.  6),  it  is  difficult  to 

see  that  the  registration  of  the  writ  is  more  than  a  formality.    It 

may  be  effected  apparently  at  any  time ;  and  it  would  seem  to 

be  equally  available  under  the  27  &  28  Yict.  c  112,  whether 

made  immediately  after  execution  executed,  or  only  an  hour 

before  applying  to  the  Court  for  an  order  of  sale. 

It  is  true  that  in  the  cases  cited,  and  in  those  referred  to  in 

the  judgments  in  those  cases,  the  reason  why  equitable  execution 

was  resorted  to  was  that  there  was  a  legal  impediment  in  the  way 

of  legal  execution  which  rendered  legal  execution  impossible, 

whilst  in  the  present  case  it  only  renders  it  highly  inconvenient. 

Y^e  cannot  think  that  this  circumstance  can  make  the  execution 

of  less  effect  in  the  one  case  than  in  the  other :  and  we  are  glad 

to  be  able  to  adopt  a  view  which  is  free  from  the  anomaly  of 

making  the  order  of  the  Court  by  which  the  payment  of  a  debt 

is  enforced  of  less  avail  because  it  is  derived  from  the  equitable 

jurisdiction  of  the  Court  than  it  would  have  been  had  it  been 

derived  from  the  jurisdiction  at  common  law. 

The  distinction  between  the  enforcement  of  a  charge  and  the 

operation  of  an  order  appointing  a  receiver  as  the  equivalent  to 

legal    execution  is   stated  very  clearly  in   the  judgment    of 

Cotton,  L.  J.,  in  Anglo-Itdlicm  Bank  v.  Davies.  (1)    In  the  same 

case  Brett,  L.J.,  points  out  that  the  jurisdiction  to  appoint  a 

receiver  pending  legislation  is  not  affected  by  27  &  28  Yict. 

c.  112,  which  was  passed  for  another  purpose.  We  think  it  follows 

by  parity  of  reasoning  that  the  effect  of  the  appointment  of  a 

receiver,  not  as  a  step  to  the  enforcement  of  a  charge,  but  as  a 

means  of  realizing^  a  debt,  has  not  been  affected  by  the  statutes 

in  question. 

(1)  9  Oh.  D.  275,  290. 
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We  are  therefore  of  opinion  that  this  appeal  must  be  allowed^       1886 
and  the  order  rescinding  the  appointment  of  a  receiver  discharged ;       in 
and  that  the  respondent  must  pay  the  costs  here  and  below. 

Order  accordingly. 

J.  S. 

Pope  appealed  to  the  Court  of  Appeal. 

Inffpen,  for  Pope.  As  the  interest  of  the  debtor  in  the  land 
was  a  legal  interest,  the  creditor  might  have  got  legal  execu- 
tion through  the  issue  of  an  elegit.  This  is  a  case  in  which 
prior  to  the  Judicature  Act,  the  Court  would  not  have  appointed 
a  receiver,  upon  the  principle  of  declining  to  lend  its  assistance 
to  a  creditor  who  already  has  a  legal  remedy :  Angh-Italian  Bank 
V.  Dairies  (1) ;  Ex  parte  Evans,  In  re  Watkins  (2) ;  and  all  that 
the  Judicature  Acts  did  was  to  enable  a  creditor  to  obtain  equit- 
able execution  without  a  new  action ;  thus  merely  giving  him  a 
more  speedy  remedy,  and  leaving  the  principles  on  which  the 
relief  is  granted  exactly  the  same.  Accordingly  although  since 
those  Acts  the  Court  may  have  had  the  jurisdiction  to  appoint 
the  receiver,  it  ought  not,  under  the  circumstances  of  this  case, 
to  have  exercised  it. 

Secondly;  as  against  a  bona  fide  purchaser  for  value,  an  equit- 
able execution  by  the  appointment  of  a  receiver  is,  since  23  &  24 
Yict.  c.  38,  no  charge  upon  the  land  unless  the  order  appointing 
the  receiver  is  registered. 

Under  1  &  2  Vict.  c.  110  (an  Act  for  extending  the  remedies 
of  creditors),  s.  11,  all  the  lands  of  a  judgment  debtor  may  be 
delivered  in  execution  under  a  writ  of  elegit.  By  s.  13  a  judg- 
ment is  to  operate  as  a  charge  on  the  real  estate  of  the  debtor 
enforceable  in  a  Court  of  Equity  after  one  year ;  and  by  s.  19 
no  judgment  shall  by  virtue  of  that  Act  affect  any  lands  as  to 
purchasers  unless  it  is  registered  in  the  name  of  the  debtor. 

Under  2  &  3  Vict.  c.  11  (whereby  the  dockets  required  by 
4  &  5  Wm.  &  M.  c.  20,  for  the  protection  of  purchasers  were 
closed),  s.  4,  judgments  were  to  be  re-registered  every  five  years, 
so  that  search  beyond  five  years  became  unnecessary ;  and  by  s.  5 
protection  was  given  to  purchasers  without  notice. 

Then  by  3  &  4  Vict.  c.  82,  s.  2,  a  purchaser  with  notice  was  not 
(1)  9  Ch.  D.  275,  283.  (2)  13  Ch.  D.  252. 
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1886  to  be  affected  unless  the  judgment  had  been  registered ;  by 
In  KB  18  &  19  Vict.  c.  15,  the  previous  Acts  are  further  explained ;  and 
i'op"-  by  23  &  24  Vict.  c.  38,  a  further  obligation  is  imposed  upon  the 
judgment  creditor,  in  order  to  enable  purchasers  and  others  to 
ascertain  when  execution  has  issued ;  for  it  is  enacted  by  s.  1  that 
no  judgment  shall  affect  any  land  as  against  a  bona  fide  pur- 
chaser, unless  a  writ  "  or  other  due  process  of  execution  of  such 
judgment "  shall  have  been  issued  and  registered  and  put  in  force 
within  three  months;  and  by  s.  2  such  registration  is  to  be  in 
the  name  of  the  creditor.  This  Act  has  never  been  repealed,  and 
as  an  order  appointing  a  receiver  is  a  due  process  of  equitable 
execution,  it  must  be  registered,  for  although  27  &  28  Vict,  c  112 
required  (s.  1)  that  the  land  must  be  actually  delivered  in  execu- 
tion, and  it  was  held  in  Hatton  v.  Haywood  (1)  that  equitable 
execution  by  the  appointment  of  a  receiver  is  delivery  in  execu- 
tion within  that  statute,  yet  as  s.  1  of  23  &  24  Vict.  c.  88,  still 
remains  in  force,  the  creditol*  must  register  the  order  appointing 
the  receiver  before  the  land  can  be  affected. 

B.  0.  B.  Lane^  for  the  judgment  creditor.  Upon  the  first 
point. — Since  the  Judicature  Acts  there  is  no  limit  to  the  power 
of  the  Court  to  appoint  a  receiver,  and  the  lands  being  subject 
to  an  equitable  mortgage  the  appointment  was  the  proper  course 
to  adopt. 

Upon  the  second  point,  under  27  &  28  Vict.  c.  112,  a  judg- 
ment is  no  longer  a  charge  on  land  unless  the  land  is  actually 
delivered  in  execution ;  so  that  a  legal  title  by  seizure  is  substi- 
tuted for  the  charge  by  judgment.  But  there  is  nothing  in  the 
Act  to  cut  down  the  effect  of  or  to  attach  any  condition  prece- 
dent to  a  taking  of  the  land  in  execution ;  and  a  receivership 
gives  possession  analogous  and  tantamount  to  a  completed  execu- 
tion under  a  writ  of  elegit.  Per  Cotton,  L.  J.,  in  Anglo-lUdian 
Bank  v.  Davies  (2) :  **  The  appointment  of  a  receiver  is  now  de- 
livery of  execution  by  lawful  authority  within  the  meaning  of 
the  Act  of  27  &  28  Vict.  c.  112."  There  is  no  necessity  therefore 
for  registering  the  order  appointing  a  receiver  in  such  a  case : 
Whitworth  v.  Qaugain  (3) ;  Pease  v.  Fletcher  (4). 
Ingpen,  in  reply. 

(1)  Law  Rep.  9  Ch.  229.  (3)  1  Ph.  728. 

(2)  9  Ch.  D.  293.  (4)  1  Ch.  D.  273,  275. 
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Cotton,  L.  J.    This  is  a  question  of  considerable  importance.       1886 
Two  points  have  been  taken.    It  was  said  first  of  all  that  the       ikbe 
Court  had  no  jurisdiction  to  grant  a  receiver  in  a  case  like  this       ^^^"* 
where  the  judgment  creditor  might  have  got  an  elegit.    To  say 
that  there  was  no  jurisdiction  is  hardly  a  proper  expression.    The 
real  question  is,  whether  the  Court  ought  under  the  circumstances 
in  this  case  to  have  granted  a  receiver.    Before  the  Judicature 
Act  a  judgment   creditor  would  have  had  great  difficulty  in 
getting  a  Court  of  Equity  to  grant  a  receiver  under  circum- 
stances like  these.    For  the  Court  of  Equity  always  acted  on  the 
principle  that  it  would  never  grant  a  receiver  where  the  party 
applying  for  the  receiver  had  a  legal  right  to  the  possession. 
An  equitable  mortgagee  could  get  a  receiver,  but  a  legal  mort- 
gagee never  did  get  a  receiver  until  the  passing  of  the  Judicature 
Act. 

But  then  although  a  case  is  required  to  induce  the  Court  to 
grant  a  receiver,  yet  the  practice  of  the  Court  as  regards  granting 
receivers  was  greatly  altered  by  the  8th  sub-division  of  the 
25th  section  of  the  Act  of  1873 :  "  A  mandamus  or  an  injunc- 
tion may  be  granted  or  a  receiver  appointed  by  an  interlocutory 
order  of  the  Court  in  all  cases  in  which  it  shall  appear  to  the 
Court  to  be  just  or  convenient  that  such  order  should  be  made."  ^ 

Since  the  passing  of  that  Act  it  has  been  a  usual  practice  for 
the  Chancery  Division  to  grant  a  receiver  at  the  instance  of  a 
legal  mortgagee  just  as  it  formerly  did  at  the  instance  of  an 
equitable  mortgagee.  Because  although  a  legal  mortgagee  has 
power  to  take  possession,  and  can  do  so  without  the  assistance  of 
a  Court  of  Equity,  yet  there  are  obvious  conveniences  in  granting 
a  receiver,  so  as  to  prevent  a  mortgagee  from  being  in  the  very 
unpleasant  position  of  a  mortgagee  in  possession ;  and  that  has 
been  constantly  done.  What  the  Court  of  Chancery  did  up  to 
the  time  of  the  Judicature  Act  was  that,  when  there  was  difficulty 
in  the  way  of  a  judgment  creditor  getting  possession  by  process 
of  law,  and,  after  he  had  tried  to  get  possession  by  legal  process, 
if  he  failed,  then  the  Court  interposed  by  granting  a  receiver, 
which  was  then  considered  and  was  in  fact  the  proper  course  to 
adopt.  But  in  my  opinion,  as  this  section  enables  the  Court  of 
Equity  to  depart  from  its  former  practice  and  to  grant  a  receiver, 
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1886        not  only  where  there  is  no  power  to  take  possession  at  law,  but 
Ik  BE       where  there  is  power  to  interfere,  if  it  is  just  or  convenient  that 
^^       an  order  for  a  receiver  shall  be  made,  then,  in  my  opinion,  if  it 
Cotton,  L.J.    ^j^g  j^g^  Qj  convenient,  the  Conrt  in  this  case  had  power  to  grant 
a  receiver,  though  nndoubtedly  the  judgment  creditor  oould  by 
elegit  have  got  possession.  But  if  he  had  got  possession  he  would 
have  done  so  subject  to  being  interfered  with  by  the  prior  mort- 
gage, and  that  would  have  thrown  great  difiSculty  in  the  way  of 
his  working  out  his  possession  by  elegit,  and  the  interest  which 
he  could  get  by  elegit. 

It  is  true  that  as  against  the  debtor  the  elegit  would  have  been 
enforceable,  and  the  judgment  creditor  would  have  had  a  right  as 
against  him  to  proceed  for  the  rents  and  profits,  but  then  there 
was  the  equitable  mortgagee,  at  whose  instance  the  Court  of  Equity 
would  have  interfered  in  order  to  prevent  the  elegit  from  being 
put  in  force  so  as  to  prejudice  the  rights  of  a  prior  mortgagee. 
So  I  think  that  objection  cannot  prevail,  and  we  must  take  it  that 
liie  Court  had  the  power  to  grant  a  receiver  and  was  right  in 
exercising  it. 

But  then  it  is  said  that  the  order  appointing  the  receiver  ought 
to  have  been  registered,  and  that  argument  has  been  pressed 
upon  us  very  fully  and  ably.  The  question  turns  on  the  statutes 
23  &  24  Vict.  c.  38,  and  27  &  28  Vict.  c.  112,  and  is  whether 
the  registration  required  by  the  earlier  Act  is  still  necessary  in 
order  to  give  a  charge  on  land  to  be  enforced  by  a  receiver.  I 
think  it  is  not.  Up  to  the  23  &  24  Vict^  c.  38,  there  were 
provisions  that  a  judgment  should  not  affect  lands  unless  it  was 
registered.  The  23  &  24  Vict.  c.  38,  added  the  provision  that  a 
judgment  should  not  affect  lands  until  execution  had  been  issued, 
and  the  judgment  and  writ  of  execution  should  both  be  registered. 
For  the  1st  section  of  that  Act  provides  that  lands  shall  not  be 
affected  as  regards  purchasers  for  value,  although  a  writ  or  other 
due  process  of  execution  shall  have  been  issued  and  registered, 
unless  such  writ  or  process  of  execution  shall  have  been  put  in 
force  within  three  calendar  months  from  the  time  when  it 
was  registered. 

That  was  another  protection  to  purchasers.     But  the  provision 
which  rendered  registration  necessary  was  not  merely  in  order  to 
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prevent  land  being  affected  where  there  was  no  execution  of  the       1886 
jndgment  or  of  the  writ,  but  in  order  that  it  might  not  be  affected       In 
by  a  judgment  or  writ  where  there  was  no  registration. 

Then  we  come  to  the  27  &  28  Vict.  c.  112,  upon  which  the 
question  turns,  because  it  contains  something  further  in  fayour  of 
the  purchaser.  That  Act  says,  that  no  judgment  or  writ  shall 
affect  land  until  the  land  has  been  actually  deliyered  in  execution 
by  virtue  of  a  writ  of  elegit,  or  other  lawful  authority.  It  there- 
fore took  away  altogether  the  power  to  affect  land  by  a  judgment 
or  by  a  writ  not  executed.  But  did  it  require  that  where  a 
writ  had  been  executed,  and  where  the  land  had  been  actually 
delivered  in  execution  by  virtue  of  the  writ,  that  that  writ 
must  be  registered  in  order  to  affect  a  purchaser  ?  I  think  not. 
The  registration  was  required  when  there  had  been  no  delivery  of 
the  land  by  the  writ  being  executed ;  but  this  section  does  not 
require  that.  The  registration  required  by  the  previous  Act  was 
where  land  was  to  be  affected  by  judgment  or  writ  not  executed. 
Here  the  enactment  is  that  that  shall  never  affect  land  at  all,  and, 
judging  only  by  the  1st  section,  I  should  say  that  what  this 
registration  was  required  for  in  the  previous  Act  does  not  apply 
to  that  which  alone  was  to  affect  land  under  this  later  Act.  When 
the  land  was  delivered  by  elegit,  on  the  return  of  the  writ,  the 
creditor  was  in  legal  possession  of  the  land,  and  in  that  case  was 
not  intended,  in  my  opinion,  to  be  subject  to  this  further  {ettei — 
that  the  writ  must  be  registered  in  order  that  the  legal  title 
so  acquired  in  the  land  should  be  made  effectual.  I  need  not  go 
into  the  difference  between  an  actual  writ  of  elegit  and  an  order 
for  a  receiver,  because  it  was  decided  in  Haiton  v.  Haywood  (1), 
which  has  been  referred  to,  that  where  there  has  been  a  receiver 
appointed  under  a  judgment  that  that  is  equivalent  to,  and  in 
law  is,  delivery  of  the  land  under  lawful  authority,  just  in  the 
same  way  and  to  the  same  extent  as  if  there  had  been  an  elegit, 
and  the  creditor  had  been  in  legal  possession  by  virtue  of  the 
elegit.  The  view  I  take  of  s.  1  is,  to  my  mind,  assisted  by  the 
words  of  s.  3,  which,  reading  it  shortly,  provides — that  every  writ 
or  other  process  of  execution  of  any  such  judgment  •  •  .  •  shall 
be  registered.  In  my  opinion  it  is  hardly  possible  to  suppose 
(1)  Law  Kep.  9  Ch.  229. 
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1886  that  there  was  to  be  any  registration  under  the  Act  of  23  &  24 
Ik  be  Vict,  which  was  to  apply  to  writs  under  which  land  has  not  been 
.^  actually  delivered  in  execution,  and  a  registration  as  regards 
Gotton,L.j.  ^pj^  under  which  land  shall  have  been  actually  delivered  in 
execution ;  but  this  s.  3,  on  its  fair  construction,  only  applies 
to  writs  by  virtue  whereof  land  shall  have  been  actually  delivered 
in  execution,  a  matter  which  cannot  be  ascertained  until  after 
there  has  been  actual  delivery  in  execution.  I  can  quite  see  why 
this  section  required  registration ;  in  order  that  an  application 
for  a  summary  order  for  sale  might  be  made  under  s.  4.  Un« 
doubtedly  no  application  for  sale  could  be  made  under  s.  4  unless 
the  writ  or  other  process  of  execution  had  been  registered  under 
s.  3 ;  but  why  that  was  so  one  can  hardly  see.  This  s.  3  points 
to  the  time  when  it  is  necessary  to  register  the  writ  or  other 
process  of  execution,  viz.,  after  the  land  "  shall  have  been  actu- 
ally delivered  in  execution."  In  my  opinion,  therefore,  the  second 
objection  that  the  order  for  the  appointment  of  a  receiver  does 
not  affect  a  purchaser  unless  it  has  been  registered,  cannot  prevail. 
Holding  this  view,  one  cannot  but  feel  the  difiSculty  imposed 
upon  purchasers ;  but  it  is  not  for  this  Court  to  cure  it.  It  is 
for  the  legislature,  if  it  thinks  fit  to  extend  these  Acts,  so  to  do. 
I  do  not  think  it  right  to  give  an  unnatural  construction  to  the 
words  of  the  Act,  or  to  say  what  would  be  the  better  Act  to 
pass.  That  is  a  matter  for  the  legislature,  with  which  we  ought 
not  to  interfere. 

LiNDLEY,  L. J.  I  am  of  the  same  opinion.  No  doubt  there  is 
a  certain  amount  of  obscurity  about  these  Acts,  and  it  is  not, 
I  admit,  easy  to  put  any  construction  upon  them  which  is  not 
open  to  objection  or  does  not  give  rise  to  some  diflSculty ;  but 
the  question  really  comes  to  this,  whether  first  of  all  it  was  right 
to  make  this  order  for  a  receiver  at  all;  and  secondly,  whether  the 
purchaser  is  entitled  to  have  it  discharged.  [The  Lord  Justice 
then  stated  the  facts  of  the  case,  and  after  remarking  that  it  was 
not  necessary  for  the  Court  to  decide  what,  if  any,  good  the 
registration  of  his  judgment  had  done  the  judgment  creditor, 
continued.]  Under  those  circumstances  it  appeared  to  the  judg- 
ment creditor  that  it  would  be  better  to  obtain  an  order  for 
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a  receiver  than  to  issue  an  elegit,  and,  considering  how  exces-       1886 
sively  difficult  it  is  to  work  out  the  rights  of  a  judgment  creditor       j^^ 
under  an  elegit  when  there  are  prior  equitable  incumbrances,  it       ^J^ 
appears  to  be  a  case  of  all  others  for  the  appointment  of  a    w™*^*!^- 
receiver,  and  it  certainly  falls  distinctly  within  the  section  of  the 
Judicature  Act,  1873.    In  fact,  one's  own  experience  shews  that 
the*  quickest  course  was  not  to  have  issued  a  writ  of  elegit  under 
those  circumstances,  but  to  have  obtained  a  receiver,  and  there- 
fore the  order  was  right  enough  both  as  regards  expediency  and 
expedition.     Now  the  order  for  the  appointment  of  the  receiver 
was  not  registered. 

Whether  the  receiver  did  or  did  not  actually  take  possession 
of  the  piece  of  land  before  the  purchaser  bought  it  from  the 
judgment  debtor,  the  Court  is  not  in  a  position  to  say.  It  is 
asserted  on  the  one  hand  that  he  did,  and  on  the  other  that  he 
did  not.  We  have  not  the  real  facts  before  us.  But  on  the  18th 
of  July,  after  the  receiver  had  been  appointed,  the  judgment 
debtor  conveyed  this  piece  of  land  to  Mr.  Pope,  who  claims  to  be 
a  purchaser  for  value  without  notice,  and  to  have  the  legal  estate, 
and  comes  to  the  Court  for  a  dischai^e  of  the  receiver.  He  con- 
tends that,  assuming  it  to  be  a  case  in  which  a  receiver  might 
have  been  appointed,  he  is  entitled  to  the  order  he  now  asks 
because  the  order  for  the  appointment  of  the  receiver  has  not 
been  registered.  Upon  this  question  it  is  necessary  to  look 
closely  at  and  consider  the  terms  of  the  Acts  23  &  24  Yict.  c.  38, 
and  27  &  28  Yict.  c.  112.  They  certainly  do  not  seem  to  be 
very  skilfully  drawn,  and  the  second  Act  in  particular  appears 
to  have  been  drawn  in  order  to  patch  up  the  defects  in  the  first 
The  23  &  24  Yict.  c.  38,  starts  with  a  recital  that ''  it  is  desirable 
to  place  freehold,  copyhold,  and  customary  estates  on  the  same 
footing  with  leasehold  estatea  in.  respect  of  judgments,  statutes, 
and  recognizances  as  against  purchasers  and  mortgagees,  and  also 
to  enable  purchasers  and  mortgagees  of  estates,  whether  freehold, 
copyhold,  or  customary,  or  leasehold,  to  ascertain  when  execution 
has  been  issued  on  any  judgment,  statute,  or  recognizance,  and 
to  protect  them  against  delay  in  the  execution  of  the  writ." 
Then  with  that  view  it  is  enacted  that  ^'no  judgment  to  be 
entered  up  after  the  parsing  of  this  Act  shall  affect  any  land  as 
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1886  to  a  bona  fide  purchaser  for  yaluable  considerable,  or  a  mortgf^ee 
In  BB  (whether  such  purchaser  or  mortgagee  have  notice  or  not  of  any 
]^*  such  judgment)  unless  a  writ  or  other  due  process  of  exeeutioii 
undiey,  L.J.  ^£  g^^}^  judgment  shall  have  been  issued  and  registered  as  here- 
inafter is  mentioned  before  the  execution  of  the  conveyance  or 
mortgage  to  him,  and  the  payment  of  the  purchase  or  mortgage 
money  by  him."  One  sees  from  that  that  the  real  object  was  to 
prevent  the  issuing  of  writs  and  the  non-execution  of  them.  It  was 
to  protect  purchaseis  from  that  state  of  things.  Then  comes  the 
27  &  28  Yict.  c.  112,  another  statute  passed  in  the  same  diroe* 
tion,  although  it  goes  further,  the  preamble  of  which  is  as  follows: 
^'Whereas  it  is  desirable  to  assimilate  the  law  affecting  freehold, 
copyhold,  and  leasehold  estates  to  that  affecting  purely  peisonal 
estates  in  respect  of  future  judgments.''  Therefore  both  Acts 
appear  to  have  for  their  object  the  assimilation,  more  or  less,  of 
executions  against  lands,  and  executions  against  chattels,  so  far 
as  the  protection  of  purchasers  is  concerned.  That  throws  a  little 
light  on  the  later  statute.  Then,  having  stated  that  as  the  object, 
it  is  enacted  that  ^'  no  judgment  ...  to  be  entered  up  after  the 
passing  of  this  Act  shall  affect  any  land  until  such  land  shall 
have  been  actually  delivered  in  execution  by  virtue  of  a  writ  of 
elegit  or  other  lawful  authority  in  pursuance  of  such  judgment 
Then  s.  3  says  that  "  Every  writ  or  other  process  of  execution " 
(which  I  agree  would  include  a  receiver)  **of  any  such  judgment 
by  virtue  whereof  any  land  shall  have  been  actually  delivered  in 
execution,  shall  be  registered,"  in  the  manner  provided  by  the 
23  &  24  Yict.  c.  38,  but  then  it  goes  on,  ''but  in  the  name  of  the 
debtor  against  whom  such  writ  or  process  is  registered  instead  of 
as  under  the  said  Act  in  the  name  of  the  creditor."  Then  comes 
a  clause  which  is  extremely  important :  "  And  no  other  or  prior 
registration  of  such  judgment  •  .  •  shall  be  or  be  deemed  neces- 
sary for  any  purpose." 

Now,  we  have  to  put  that  language  together  and  see  what  its 
effect  is  on  the  1st  section.  It  does  not  profess  in  terms  to 
repeal  it,  but  it  does  seem  to  make  it  obsolete  in  nearly  all  cases. 
I  have  a  difficulty  in  seeing  a  case  in  which  it  would  not  be  so ; 
because  it  comes  to  this — that  you  do  not  want  any  registration 
of  kny  judgment  at  all.  All  you  want  is  the  registration  provided 
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by  s.  3 ;  and  s.  1,  which  says  that  no  judgment  and  so  on^  shall       1886 
affect  any  land  unless  such  land  shall  haye  been  actually  delivered       ih  be 
in  execution  appears  to  me  to  come  to  this,  that  a  judgment       ^^"' 
creditor,  who  has  got  his  land  in  execution  is  safe  enough.    It    ^^'^^> ^J* 
is  contended  that  the  judgment  creditor  must  register  his  writ. 
The  effect  of  that  must  be  that  he  must  register  not  only  his 
writ,  but,  if  he  wanted  an  order  for  sale  under  s.  8,  he  would  have 
to  re-register  under  that  section,  as  has  been  pointed  out  by 
Cotton,  L. J.    It  seems  to  me  that  the  view  taken  by  the  pur^^ 
chaser's  counsel  is  not  correct,  but  that  that  taken  by  Wills,  J., 
.is — ^namely,  that  when  the  land  has  been  actually  deliyered  in 
execution  it  is  s€tfe  so  far  as  these  statutes  are  concerned.    That 
must,  I  think,  be  the  ultimate  termination  of  the  somewhat  dif- 
ficult controversy  arising  upon  these  two  Acts  of  Parliament.    It 
seems  to  me,  therefore,  that  the  appeal  ought  to  be  dismissed. 

Solicitor  for  Pope :  M,  H.  Pope. 

Solicitor  for  the  judgment  creditor :  Tichelh 

W.  W.  K. 
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Ex  PABTE  IDE.     In  be  IDE. 

Bankruptcy — Bankruptcy  Notice — Final  Judgment  against  Partnership  Firm — 
Partner  against  whom  Execution  cannot  issue  without  Leave  of  Court — 
Bankruptcy  Act,  1883  (46  &  47  Vict,  c  62),  s.  4,  subs.  1  (jgy-Eules  of 
Supreme  Court,  1883,  Order  ix^  r.  6;  Order  xul,  r.  10. 

Where  a  creditor  has  obtained  judgment  against  a  finn,  but  has  not  obtained 
the  requisite  leave  under  Order  zlh.,  r.  10,  to  issue  execution  against  a  person 
alleged  to  be  a  member  of  the  firm,  he  cannot  serve  such  person  with  a  notice 
imder  the  Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52),  s.  4,  subs.  1  (^),  which 
enables  a  creditor  who  has  obtained  final  judgment  against  a  debtor, "  execution 
thereon  not  having  been  stayed,"  to  issue  a  notice  requiring,  the  debtor  to  pay 
or  secure  the  debt. 

Appeal  against  a  receiving  order  made .  by  Mr,  Eegistrar 
fiazlitt  against  Leon  M.  Ide. 

The  order  was  made  upon  a  bantruptcy  petition  presented  by 
Messrs.  Toye  &  Bromley.  On  th^  4th  of  January,  1886^  Toye  & 
Bromley  issued  a  writ  in  the  Queen's  Bench  Division. against 
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1886        '^  Ide  &  Go."   On  the  same  day  the  writ  was  served  on  some  person 
ExpABTB    ft^  10%  Fenchurch  Street,  the  place  of  business  of  the  firm  of 

^"'        Ide  &  Co.    The  writ  was  never  served  personally  on  Leon  M.  Ide. 

Ide.        On  the  23rd  of  January  judgment  was  signed  for  1672.  12&  9i. 
and  costs,  and  the  plaintiffs  afterwards  issued  a  bankruptcy  notice, 

which  was  addressed  to  ** Ide  & Ide,  trading  as  Ide  &  Co., 

102,  Fenchurch  Street,**  claiming  the  payment  of  176Z.  6b.  7i, 
as  ''being  the  amount  due  on  a  final  judgment  obtained  by 
them  against  you  in  the  'Queen's  Bench  Division."  The  debt 
not  having  been  paid  within  the  time  limited  by  the  notice,  the 
plaintiffs  presented  a  bankruptcy  petition,  which  was  entitled, 
''In  re  Leon  M.  Ide  and  Edward  Godfrey  Ide,  trading  as  Ide 
&  Co.''  The  petition  was  founded  on  the  judgment  debt,  and  it 
alleged  that  ''Leon  M.  Ide  and  Edward  Godfrey  Ide,  trading 
as  aforesaid,"  had  committed  an  act  of  bankruptcy  by  non-com- 
pliance with  the  bankruptcy  notice.  The  petition  was  served  on 
Leon  M.  Ide,  and  he  gave  notice  of  his  intention  to  oppose  the 
making  of  a  receiving  order  against  him.  On  the  hearing  of  the 
petition  on  the  28th  of  January  the  registrar  held  upon  evidence 
that  Leon  M.  Ide  was  a  partner  in  the  firm  of  Ide  &  Co.,  and  he 
made  the  receiving  order. 
Against  this  order  Leon  M.  Ide  appealed. 
The  plaintiffs  had  not  obtained  leave  in  the  action  to  issue 
execution  on  the  judgment  against  Leon  M.  Ide. 

Herbert  Beed^  for  the  appellant  Assuming  that  the  judgment 
was  a  valid  judgment  against  the  firm,  and  against  Leon  H.  Ide 
as  a  member  of  it,  still  execution  on  the  judgment  could  not 
issue  against  him  without  the  leave  of  the  Court :  Order  XLIL, 
T.  10  (e).  (1) 

It  follows,  therefore,  that  a  bankruptcy  notice  could  not  pio- 

(1)  Order  IX.,  t.  6 :  "  Where  per-  rules,  such  service  shall  be  deemed 

fions  are  sued  as  partners  in  the  name  good  service  upon  the  firm.** 

of  their  firm,  the  writ  shall  be  served  Order  XLII.,  rule  10 :  ''Where  a 

either  upon  any  one  or  more  of  the  judgment  or  order  is  against  a  finn, 

partners,  or  at  the   principal   place  execution  may  issue : 

\nthin  the  jurisdiction  of  the  business  ''  (a.)  Against  any  property  of  the 

of  the  partnership  upon  any  person  partnership; 

having  at  the  time  of  service  the  con-  ^  (5.)  Agunst  any  person  who  has 

trol  or  management  of  the  partnership  appeared  in  his  own  nsnM 

busmesB  there ;  and,  subject  to  these  under  Order  XII.,  r.  15,  or 
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perly  be  issued  against  him  under  subs.  1  {g)  of  s.  4  of  the       1886 
Bankruptcy  Act,  1883  (1),  and,  consequently,  he  has  not  com-    Expabti  " 
mitted  an  act  of  bankruptcy,  and  there  was  no  power  to  make  a        ^*' 
receiving  order  against  him.    In  requiring,  as  a  condition  to  the        Ide. 
issuing  of  the  bankruptcy  notice,  that  execution  on  the  judgment 
shall  not  have  been  stayed,  subs.  1  {g)  implies  that  the  creditor 
would,  but  for  the  stay  of  proceedings,  be  in  a  position  at  once  to 
issue  execution.    Execution  cannot  be  stayed  unless  there  is  a 
possibility  of  issuing  it.    Here  the  petitioning  creditors  were  not 
in  a  position  to  issue  execution  against  Leon  M.  Ide  until  they 
^  had  obtained  the  leave  of  the  Court  to  do  so. 

That  this  is  the  true  construction  of  sub-s.  1  {g)  is  clear  from  the 
ratio  decidendi  of  Ex  parte  WoodoJl  (2)  and  Ex  parte  Blanchett.  (3) 

F.  Cooper  Willis^  for  the  petitioning  creditors.  The  registrar, 
on  the  evidence  before  him,  which  consisted  in  part  of  the  cross- 
examination  of  Leon  M.  Ide,  was  satisfied  that  he  was  a  partner 
in  the  firm. 

The  writ  was  served  in  the  mode  prescribed  by  rule  6  of 
Order  IX.,  and  therefore  there  was  a  valid  service  on  the  firm  and 
on  every  member  of  it.  Consequently,  Leon  M.  Ide  was  '*  served 
as  a  partner"  within  the  meaning  of  rule  10  (c)  of  Order  XLIL, 
and  execution  could  issue  against  him  without  leave. 


who  has  admitted   on  the  in  which  any  issue  or  question  in  on 

pleadings  that  he  is,  or  who  action  may  be  tried  and  determined." 

has  been  adjudged  to  be,  a  (1)  Sect.  4  (1) :  ''A  debtor  commits 

partner;  an  act  of  bankruptcy  in  each  of  the 

**  (c)  Against  any  person  who  has  following  cases :  (inter  alia) — 

been  served,  as  a  partner,  **  (g,)  If  a  creditor  has  obtained  a 
with  the  writ  of  summons,  final  judgment  against  him 
and  has  failed  to  appear.  for  any  amount,  and,  execu- 
"  If  the  party  who   has  obtained  tion  thereon  not  having  been 
judgment  or  an  order  claims  to  be  stayed,  has  served  on  him 
entitled  to  issue  execution  against  any  in  England,  or,  by  leave  of 
other  person  as  being  a  member  of  the  the  Court,  elsewhere,  a  bank- 
firm,  he  may  apply  to  the  Court  or  a  ruptcy  notice  under  this  Act 
judge  for  leave  so  to  do;  and  the  requiring   him  to   pay  the 
Court  or  judge  may  give  such  leave  if  judgment  debt  in  accordance 
the  liability  be  not  disputed,  or,  if  with  the  terms  of  the  judg- 
such  liability  be  disputed,  may  order  ment,"  &c. 
that  the  liability  of  such  person  be  (2)  13  Q.  B.  D.  479. 
tried  and  determined  in  any  manner  (3)  17  Q.  B.  D.  303. 
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1886  LoBD  EsHEK,  M.B.    A  judgment  has  been  obtained  against 

Ex  PASTE    Ide  &  Co.,  that  is,  against  the  firm,  whether  regularly  obtained 

^^        or  not  I  do  not  stop  to  inquire,  and,  as  against  the  firm,  it  was  in 

Ide.        my  opinion  a  final  judgment.     That  judgment  having  been 

obtained,  by  Order  XLII.,  r.  10,  execution  could  immediately 

issue  against  the  property  of  the  firm. 

It  is  argued  for  the  petitioning  creditors  that  execution  could 
issue  also  against  the  private  property  of  one  member  of  the  firm, 
because,  it  is  said,  that  member  of  the  firm  has  been  served  with 
the  writ,  and  he  is,  therefore,  within  the  meaning  of  clause  (c)  of 
rule  10  of  Order  XLII.,  a  person  "  who  has  been  served,  as  a 
partner,  with  the  writ  of  summons.''  It  is  said  he  has  been 
served,  because,  by  virtue  of  rule  6  of  Order  IX.,  service  of  the 
writ  as  there  pointed  out  is  service  on  the  firm,  and  is  therefore 
service  on  him.  If  that  were  so  it  would  make  clause  (e)  of 
rule  10  of  Order  XLII.  pure  nonsense.  The  meaning  of  the  two 
rules  taken  together  is,  I  think,  this :  if  you  obtain  a  judgment 
against  a  firm,  you  may  then  issue  execution  against  the  property 
of  the  firm,  but  you  cannot  issue  execution  against  the  private 
property  of  any  member  of  the  firm  without  the  leave  of  the 
Court,  unless  that  member  has  been  actually  served  as  a  partner 
with  the  writ  of  summons,  or  unless  he  has  appeared  in  his  own 
name,  or  unless  he  has  admitted  on  the  pleadings  that  he  is,  or 
has  been  adjudged  to  be,  a  partner.  Unless  he  is  in  one  of  those 
categories,  leave  must  be  obtained  to  issue  execution  against  his 
private  goods.  That  is  exactly  the  position  of  Leon  M.  Ide.  A 
judgment  has  been  obtained  against  the  partnership  firm,  but  he 
has  not  been  served  with  the  writ  within  the  meaning  of  clause  (e) 
of  rule  10,  for  that  refers  to  a  person  who  has  been  actually 
served  with  the  writ.  He  has  not  been  personally  served  with 
the  writ.  Neither  has  he  appeared  in  his  own  name,  or  admitted 
that  he  is,  or  has  been  adjudged  to  be,  a  partner.  Execution 
against  his  private  goods  could  not  therefore  go  without  the 
leave  of  the  Court,  and,  therefore,  although  there  has  been  a 
judgment  against  the  firm,  and  against  him  as  a  member  of  the 
firm,  yet  execution  cannot  go  against  him,  that  is,  against  his 
goods  by  seizure  of  them,  without  the  leave  of  the  Court.  He  is 
a  person  against  whom  a  creditor  had  obtained  a  final  judgment. 
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but  against  whom  the  creditor  could  not  issue  execution  without       1886 
leave.  Ex  rAKPE 

Under  these  circumstances,  is  he  a  person  against  whom,  under  ^^^' 
8.  4,  sub-s.  1  (g),  of  the  Bankruptcy  Act,  a  bankruptcy  notice  can  Ide.' 
be  issued,  upon  failure  to  comply  with  which  he  can  be  made  a 
bankrupt  ?  Sub-s.  1  (g)  says :  ''  K  a  creditor  has  obtained  a  final 
judgment  against  him  "  (that  is  against  the  person  whom  he  pro- 
poses to  make  bankrupt)  **  for  any  amount,  and,  execution  thereon 
not  having  been  stayed,"  has  served  on  him  a  bankruptcy  notice. 
It  is  true  that  in  the  present  case  execution  on  the  judgment  has 
not  been  stayed,  but  the  words  seem  to  me  necessarily  to  imply 
that  the  judgment  must  be  one  upon  which  execution  could  go 
immediately,  unless  it  was  stayed.  But  here  execution  cannot 
go  immediately  whether  it  is  stayed  or  not ;  it  cannot  go  without 
the  leave  of  the  Court.  I  think,  therefore,  that  this  was  not  a 
final  judgment  such  as  is  described  in  sub-s.  1  {g)  on  which  a 
bankruptcy  notice  could  issue.  I  decide  this  case,  not  by  reason 
of  any  previous  authority  which  is  binding  on  this  Court,  for  I 
do  not  think  there  is  one,  but  in  accordance  with  what  seems  to 
have  been  the  view  of  the  Court,  or  at  all  events  seems  to  have 
been  in  the  minds  of  the  judges,  although  they  were  not  then 
called  upon  to  decide  the  point,  in  the  two  cases  which  have  been 
referred  to.  On  the  true  construction  of  sub-s.  1  (g)  I  think  the 
appellant  was  not  a  person  against  whom  this  bankruptcy  notice 
could  properly  issue,  and  therefore  his  appeal  must  be  allowed. 

BowEK,  L.  J.  I  am  of  the  same  opinion.  With  regard  to  the 
suggestion  that,  judgment  having  been  obtained  against  the  firm, 
execution  might  issue  against  Leon  M.  Ide  under  Order  XLII., 
rule  10, 1  agree  entirely  with  what  the  Master  of  the  Bolls  has 
said,  and  I  have  nothing  to  add. 

With  regard  to  the  construction  of  sub-s.  1  (g)  of  s.  4, 1  also 
agree  that,  in  order  to  entitle  a  creditor  to  issue  a  bankruptcy 
notice,  he  must  be  in  a  position  to  issue  execution  on  his  judgment 
at  the  time  when  he  issues  the  bankruptcy  notice.  It  would 
be  absurd  to  suppose  that  sub-s.  1  (g)  admitted  of  this  construc- 
tion, that  in  a  case  in  which  execution  could  have  gone  at  once, 
but  for  the  order  of  the  Court  staying  it,  a  bankruptcy  notice 

t 
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1886       could  not  be  issued,  and  yet  that,  in  a  case  in  which  execution 

Ex  PABTE    could  never  have  gone  at  all  without  the  leave  of  the  Court,  a 

'        bankruptcy  notice  could  be  issued,  and  the  debtor  could  Ix* 

IDE.  adjudged  a  bankrupt.  We  must  look  carefully  at  the  words  t(» 
see  if  there  id  not  an  implication  to  be  found  in  them,  and  it  seems 
to  me  that,  from  the  collocation  of  the  words  ^^ final  judgment" 
and  '^execution  thereon  not  having  been  stayed,"  a  necessary 
implication  arises  of  this  character,  viz.,  that  the  creditor  must 
not  merely  have  obtained  a  final  judgment  but  must  be  in  a 
position  to  issue  immediate  execution  upon  it 

Fby,  L.  J.  In  dealing  with  sub-s.  1  (g)isiEx  parte  Woadall  (1) 
Lindley,  L.  J.,  said  (at  p.  483),  "  The  words  *  execution  thereon  not 
having  been  stayed '  shew  clearly  what  sort  of  a  creditor  is  in- 
tended. It  must  be  a  creditor  who  is  in  a  position  to  issue  exe- 
cution on  the  judgment ;  it  is  assumed  that  execution  might 
have  been  stayed."  With  that  view  of  the  sub-section  I  entirely 
agree.  It  would  be  very  strange  if  the  enactment  were  that  a 
bankruptcy  notice  could  not  be  issued  when  execution  on  the 
judgment  had  been  stayed,  and  yet  that  a  bankruptcy  notice 
could  be  issued  when  execution  could  not  go  at  all  without  the 
leave  of  the  Court,  and  the  proceedings  had  not  been  stayed 
simply  for  that  reason.  I  agree  that  this  appeal  must  lie 
allowed. 


Appeal  aUoiced. 


Solicitor  for  appellant :  W.  F,  Sumnierhays. 
Solicitor  for  petitioners :  W.  Morley. 

(1)  13  Q.  B.  D.  479. 


W.  L.  C. 
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THE  QUEEN  v.  SIB  RUPERT  KETTLE  and  BROWN.  1886 

Practice — County  Court — Appeal  hy  Motion — Special  Case — Supreme  Court  of ^ 

Judicature  Acts,  1873  (36  cfc  37  Vict.  c.  66),  1875  (38  <t'  39  Vict  c.  77),  and 
1884  (47  <fe  48  Vict.  c.  61)— Or(icr  LIX,,  m  9, 10. 

AH  appeals  from  county  courts  to  the  Queen's  Bench  Division  of  the  High 
Court  must  since  Order  LIX.,  r.  10,  be  by  notice  of  motion,  notwithstanding 
the  13  &  14  Vict.  c.  61,  ss.  14, 15,  which  gave  an  appeal  by  special  case. 

BuLE  calling  upon  the  judge  of  the  Dudley  County  Court  and 
the  plaintiff  in  an  action  of  ^^ Brown  v.  Bowse  &  Son**  in  that  court, 
to  shew  cause  why  the  judge  should  not  settle  and  sign  a  case  on 
appeal  in  the  action. 

The  action  was  for  injuries  sustained  by  the  plaintiff  whilst  iu 
the  employment  of  the  defendants,  by  reason  of  alleged  negli- 
gence on  their  part.  The  case  was  tried  before  the  judge  and  a 
jury  on  the  2nd  of  February,  1886,  and  resulted  in  a  verdict  for 
the  plaintiff  for  21Z.  The  defendants*  solicitor,  being  desirous  of 
appealing,  on  the  ground  that  there  was  no  evidence  to  go  to  the 
jury  in  support  of  the  plaintiff's  claim,  sent  a  draft  special  case 
to  the  plaintiff's  solicitor  for  his  approval.  The  latter  declined 
to  receive  it,  alleging  that  the  appeal  should  be  by  notice  of 
motion  under  Order  LIX.,  rule  10,  and  not  by  special  case 
under  13  &  14  Vict.  c.  61,  ss.  14,  15.  The  defendants'  solicitor 
then  sent  a  copy  of  the  draft  case  to  the  registrar  of  the  county 
court,  and  gave  notice  to  the  plaintiff's  solicitor  that  he  should 
attend  the  judge  on  the  12th  of  April  to  ask  him  to  settle  and 
sign  the  same.  The  defendants'  solicitor  accordingly  attended 
the  judge  on  the  12th  of  April,  when  the  plaintiff's  solicitor 
renewed  his  objection,  and  the  judge  declined  to  settle  and  sign 
the  case. 

Bavidf  shewed  cause.  Rule  9  of  Order  LIX.  provides  that 
"  the  following  rules  of  this  order  shall  apply  to  appeals  to  the 
Queen's  Bench  Division  from  county  courts  and  other  inferior 
courts  of  record  of  civil  jurisdiction  in  all  proceedings  other  than 
proceedings  in  bankruptcy :"  and  r.  10  provides  that  **  every  such 
appeal  shall  be  by  notice  of  motion,  and  no  rule  nisi  or  order  to 
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1886        shew  cause  shall  be  necessary."    The  notice  of  motion  is  to  be 
TheQuekn  served  and  the  appeal  entered  within  twenty-one  days  from  the 
^'  date  of  the  judgment,  order,  or  finding  complained  of:  r.  12. 

Kettle.  Grohamy  in  support  of  the  rule.  Eule  10  is  ultra  vires.  The 
appeal  by  special  case  is  given  by  13  &  14  Vict.  c.  61,  ss.  14, 15  (1), 
and  a  further  and  additional  appeal  is  given,  by  motion,  by  s.  0 
of  88  &  39  Vict.  c.  50 ;  but  the  last-mentioned  enactment  does 
not  affect  the  right  of  appeal  by  special  case.  The  Judicature 
Act,  1875  (38  &  39  Vict.  c.  77),  s.  17,  gave  the  judges  of  the 
High  Court  power  to  make  further  and  additional  rules  for 
carrying  the  principal  Act  and  that  Act  into  effect ;  and  in  par- 
ticular "  for  regulating  the  pleading ^  practice,  and  procedure  of  the 
High  Court  of  Justice  and  Court  of  Appeal,  and  "  generally,  for 
regulating  any  matters  relating  to  the  practice  and  procedure  of 
the  said  Courts  respectively,"  &c. :  and  by  s.  23  of  the  Supreme 
Court  of  Judicature  Act,  1884  (47  &  48  Vict.  c.  61),  that  power 
is  extended  to  the  making  of  rules  *'for  regulating  the  procedure 
on  appeals  from  inferior  courts  (including  county  courts)  to  the 
High  Court."  But  these  enactments  only  empower  the  judges  to 
deal  with  procedure  in  the  Supreme  Court,  and  do  not  interfere 
with  the  statutory  right  of  appealing  from  the  decision  of  a 
county  court  judge  under  13  &  14  Vict.  c.  61 ;  consequently, 
Order  LIX.,  r.  10,  of  the  recent  rules  does  not  apply  to  appeals 
by  special  case.  Sect.  23  of  the  Supreme  Court  of  Judicature 
Act,  1884, — the  language  of  which  is  very  obscure, — does  not 
enable  the  judges  to  repeal  the  Act  of  1850.  And,  at  all  events, 
the  Court  has  power,  under  r.  16  of  Order  LIX.,  to  extend  the 
time  for  appealing,  upon  such  terms  as  it  shall  think  just,  to 
ensure  the  determination  on  the  merits  of  the  real  questions  in 
controversy  between  the  parties,  where  the  time  prescribed  by 

(1)  Sect.  14  gives  an  appeal  to  any  both  parties  or  their  attorneys,  and, 

of  the  Superior  Courts  of  Common  if  they  cannot  agree,  the  judge  of  the 

Law  to  a  party  who  shall  be  dissatis-  county  court,  upon  being  applied  to 

fied  with  the  determination  or  direc-  by  them  or  their  attorneys,  sh^  settle 

tion  of  the  Court  in  point  of  law,  or  the  case  and  sign  it ;  and  such  case 

upon  the  admission  or  rejection  of  shall  be  transmitted  by  the  appellant 

evidence,  upon  certain  terms.    And  to  the  rule  department  of  the  masters* 

s.  15  enacts  that  "  such  appeal  shall  office  of  the  Court  to  which  the  appeal 

be  in  the  form  of  a  case  agreed  on  by  is  to  be  brought." 
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r.  12  has  been  suffered  to  elapse  by  reason  of  a  mere  inadvertence       1886 
or  slip  on  the  part  of  the  solicitor ;  especially  where,  as  here,  thi  Queen 
there  has  been  a  bona  fide  and  real  mistake  as  to  the  meaning  of  g^  bupert 
an  enactment :  see  CoUina  v.  PaddingUm  Vestry  (1),  and  Pritchard     Kettle. 
V.  Pritchard.  (2) 

Wills,  J.  I  am  of  opinion  that  both  branches  of  this  ap- 
plication faiL  As  to  the  first,  I  must  confess  I  should  have 
thought  it  too  clear  for  argument.  The  Judicature  Act,  1875, 
by  s.  17  empowers  the  judges  to  make  further  and  additional 
rules  for  carrying  the  principal  Act  (of  1873)  and  that  Act  into 
effect,  and  in  particular  for  regulating  ''  the  pleading,  practice, 
and  procedure  in  the  High  Court  of  Justice  and  Court  of  Appeal." 
The  rules  made  under  the  authority  of  those  Acts  do  in  many 
respects  qualify  the  rules  of  law  resting  upon  Acts  of  Parliament. 
It  is  not  necessary  for  us  to  decide  whether  or  not  the  statement 
of  a  case  on  appeal  from  a  county  court  is  a  proceeding  in  the 
High  Court  within  s.  17  of  the  Act  of  1875,  because  s.  23  of  the 
Supreme  Court  of  Judicature  Act,  1884,  enacts  that  "the  power 
to  make  rules  conferred  by  s.  17  of  the  Supreme  Court  of  Judi- 
cature Act,  1875,  and  enactments  amending  the  same,  shall  be 
deemed  to  include  the  power  to  make  rules  for  regulating  the  pro- 
cedure on  appeals  from  inferior  courts  to  the  High  Court."  That 
enactment  would  have  been  unnecessary  if  it  had  been  intended  to 
deal  only  with  procedure  in  the  High  Court.  How  can  it  be 
said  that  a  rule  is  ultra  vires  which  provides  that,  whereas  here- 
tofore the  procedure  upon  appeal  from  a  county  court  might 
have  been  by  special  case,  it  shall  henceforth  be  by  notice  of 
motion  only  ? 

Then  it  is  said  that  we  ought  at  all  events  to  grant  an  exten- 
sion of  the  time  for  appealing,  under  r.  16  of  Order  LIX.  We 
are  told  that  the  defendants'  solicitor  did  not  know  of  the  altera- 
tion in  the  practice  effected  by  the  new  rule.  But  it  had  been  in 
operation  for  a  month ;  and  the  case  falls  within  the  category  of 
ignorance  of  the  law  suggested  by  Baggallay,  L.  J.,  in  Collins  v. 
Paddington  Vestry.  (1)  There  is,  as  is  suggested  in  that  case  (3), 

(1)  5  Q.  B.  D.  368.  (2)  14  Q.  B.  D.  55. 

(3)  At  p.  380. 
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1886        a  material  distinction  between  a  slip  or  mistake  before  and  after 

Tm  Quw  judgment :  and  I  feel  the  full  force  of  the  observation.    There 

Sib  Bupebt  ^^^  *  *™®  when  everything  must  be  final.    When  judgment 

Kettle,     has  been  given,  the  successful  litigant  has  a  right  to  be  protected 

against  the  too  liberal  indulgence  of  the  Court. 

Gbaktham,  J.  I  am  of  the  same  opinion.  I  am  utterly  at  a 
loss  to  understand  how  it  can  be  for  a  moment  contended  that  the 
rule  in  question  is  ultra  vires.  It  was  framed  expressly  for  the 
purpose  of  doing  away  with  appeals  from  county  courts  by  way  of 
special  case :  and  I  cannot  conceive  language  better  adapted  to 
carry  out  that  intention.  As  to  the  second  point,  I  desire  to  ie« 
serve  my  opinion.  But  I  agree  with  my  Brother  Wills,  that  m 
this  case  the  defendants  did  not  come  to  us  in  proper  time.  When 
the  plaintiff's  solicitor  was  served  with  a  copy  of  the  special  case, 
the  mistake  into  which  the  defendants'  solicitor  had  &llen  was 
pointed  out  to  him,  and  he  still  attempted  to  proceed  with  the 
special  case.  If,  instead  of  doing  that,  he  had  come  promptly 
for  relief,  there  might  have  been  some  ground  for  granting  the 
defendants  the  indulgence  which  they  now  seek  under  r.  16. 

Bide  discharged. 

Solicitor  for  plaintiff:  E.  J.  Jaedbyfor  Wdldron,  Brierley  EiU. 
Solicitors  for  defendants :  Maekeson,  Taylor,  db  Amovid,  for 
Thomas  Eomery  Brierly  Hill. 

J.  S. 


VOL.  XVIL  QUEEN'S  BENCH  DIVISION.  765 


SIMONDS  AND  Others,  Appellants;  JUSTICES  OF  THE  BLACKHEATH        1886 
LICENSma  DIVISION,  Kespondentb.  Aug.  11. 

STEWART,  Appellant;  JUSTICES  OP  THE  BLACKHEATH 
LICENSING  DIVISION,  Besfondents. 


Jnn — Licence — Trantfer  at  8pecicLl  SeaswiM — Limited  Discretion  to  rrfuse — 
32  &  33  Vict  c.  27,  ».  8, 19;  33  <£;  84  Vict,  c  29,  8.  4,  eulhs.  4,  8.  7. 

The  Wine  and  Beerhouse  Act  (1869)  Amendment  Act,  1870  (33  &  34  Vict. 
c.  29),  8. 4, 6ub-8. 4 — ^which  enacts  that  it  shall  be  in  the  discretion  of  the  justices 
to  whom  an  application  for  a  transfer  of  a  licence  is  made  either  to  allow  or 
refuse  the  application,  or  to  adjourn  the  consideration  thereof — is  Intended  only 
to  affect  the  procedure  as  to  adjournment  at  sessions  for  the  transfer  of 
licences. 

Therefore  on  an  application  to  justices  at  special  sessions  for  a  transfer  of  a 
licence  to  sell  beer  to  be  consumed  on  or  off  premises  in  respect  of  which  such 
a  licence  was  in  force  on  the  1st  of  May,  1869,  and  has  since  been  renewed  from 
time  to  time,  the  discretion  of  the  justices  is  limited  as  it  is  on  an  application 
at  the  general  licensing  meeting  for  a  grant  by  way  of  renewal  of  the  licence, 
and  the  application  for  the  transfer  can  only  be  refused  on  one  or  more  of  the 
four  grounds  specified  in  the  Wine  and  Beerhouse  Act,  1869  (32  &  33  Vict, 
c.  27),  S8.  8, 19. 

At  the  quarter  sessions  for  Kent  held  on  the  10th  of  April, 
1886,  appeals  in  which  W.  Stewart  and  others  were  the  appellants 
and  certain  justices  for  the  Blackheath  licensing  division  respon- 
dents, were  dismissed  subject  to  the  following  case : — 

The  appellants  were  the  owners  of  the  house  called  ''Lord 
Lome/'  and  the  appellant  William  Stewart  was  the  proposed 
transferee  of  a  licence  to  sell  by  retail  beer  and  cider  to  be  drunk 
and  consumed  on  and  off  the  premises. 

The  appellant  William  Stewart  was  the  tenant  of  the  house 
under  an  agreement  whereby  his  tenancy  was  determinable  by  a 
three  months'  notice  expiring  on  any  day,  and  the  respondents, 
the  licensing  justices,  at  their  specied  sessions  refused  to  transfer 
the  licence  unless  the  applicant  was  proved  to  have  a  real  bona 
f  de  interest  in  the  premises  equivalent  at  least  to  that  of  a 
tenant  for  one  year.  The  appellants  refused  to  comply  with 
this  condition. 

It  was  proved  at  the  hearing  of  the  appeals  that  the  house 
had  been  licensed  for  the  sale  of  beer  and  cider  on  the  1st  day  of 
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1886        Majy  1869,  and  had  been  so  licensed  continnonsly  ever  since,  and 


SiMONDs  one  of  the  grounds  of  appeal  was,  that  inasmuch  as  on  the  1st  of 
jusTicBs  OF  ^*y»  1869,  and  continuously  ever  since,  an  excise  licence  was  and 
Blackhkath.  i^d  i^Qji  in  force  with  respect  to  the  house  for  the  sale  by  retail 
therein  of  beer  and  cider  to  be  consumed  either  on  or  off  the 
premises,  it  was  not  lawful  for  the  respondents  to  refuse  the 
application  for  the  transfer  of  the  said  licence  except  upon  one 
of  the  grounds  mentioned  in  s.  8  of  the  Wine  and  Beerhouse 
Act,  1869,  and  that  upon  neither  of  those  grounds  did  the 
respondents  refuse  the  application. 

The  respondents  did  not  refuse  the  application  upon  any  one 
of  the  grounds  mentioned  in  s.  8  of  the  Wine  and  Beerhouse 
Act,  1869  (32  &  33  Vict.  c.  27).  (1) 

It  was  contended  on  behalf  of  the  respondents  that  the  19th 


(1)  By  8. 19  of  the  Wine  and  Beer- 
house Act,  1869 :  Where,  on  the  1st 
of  May,  1869,  a  licence  under  any 
of  the  recited  Acts  is  in  force  "  with 
respect  to  any  house  or  shop  for  the 
sale  by  retail  therein  of  beer,  cider,  or 
wine  to  be  consumed  on  the  premises, 
it  shall  not  be  lawful  for  the  justices 
to  refuse  an  application  for  a  certificate 
for  the  sale  of  beer,  cider,  or  wine  to 
be  consumed  on  the  premises  in  respect 
of  such  house  or  shop,  except  upon  one 
or  more  of  the  grounds  upon  which  an 
application  for  a  certificate  under  this 
Act  in  respect  of  a  licence  for  the  sale 
of  beer,  cider,  or  wine  not  to  be  con- 
sumed on  the  premises,  may  be  refused 
in  accordance  with  this  Act." 

By  8.  8,  "No  application  for  a  cer- 
tificate under  this  Act  in  respect  of  a 
licence  to  sell  by  retail  beer,  cider,  or 
wine  not  to  be  consumed  on  the  pre- 
mises shall  be  refused,  except  upon  one 
or  more  of  the  following  grounds, 
viz. : — 

'*  1.  That  the  applicant  has  failed  to 
produce  satisfactory  evidence  of 
good  character : 

"  2.  That  the  house  or  shop  in  respect 


of  which  a  licence  is  sought,  or 
any  adjacent    house    or   shop 
owned  or  occupied  by  the  per- 
son applying  for  a  licence,  is  of 
a  disorderly  character,  or  ire- 
quented  by  thieves,  prostitutes, 
or  persons  of  bad  character : 
"  3.  That  the  applicant  having  pre- 
viously held  a  licence  for  the 
sale  of  wine,  spirits,  beer,  or 
cider,  the  same  has  been  for- 
feited   for  his  misconduct,  or 
that  he  has  through  misconduct 
been  at  any  time  previously 
adjudged  disqualified  from  r^ 
ceiving  any  such  licence  or  from 
selling  any  of  the  said  articles : 
*'4.  That  the  applicant,  or  the  house 
in  respect  of  which  he  applies, » 
not  duly  qualified  as  by  law  ia 
required. 
«  Where  an  application  for  any  such 
last-mentioned  certificate  is  refused  ob 
the  ground  that  the  house  in  respect 
of  which  he  applies  is  not  duly  quali- 
fied as  by  law  is  required,  the  jus- 
tices shall  specify  in  writing  to  the 
applicant  the  grounds  of  their  de- 
cision." 
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section  of  the  Wine  and  Beerhouse  Act,  1869,  was  qualified  by       1886 
the  Amendment  Act,  1870  (33  &  34  Vict.  c.  29)  (1),  and  that      Simohds 
they  thereby  had  absolute  discretion  to  refuse  an  application  for   jugr^  of 
a  transfer,  though  it  limited  their  discretion  in  an  application  Blackheath. 
for  the  grant  by  way  of  renewal  of  a  licence. 

The  question  for  the  opinion  of  the  Court  was  whether  the 
respondents  were  limited  in  their  discretion  on  the  application 
for  a  transfer  at  a  special  sessions  as  they  are  on  an  application 
for  the  grant  by  way  of  renewal  of  the  licence  at  each  and  every 
annual  general  licensing  meeting  when  such  licence  is  in  respect 
of  a  beerhouse  licensed  on  the  1st  of  May,  1869,  and  continuously 
licensed  ever  since  that  date. 

June  1.  Poland,  and  Kinloch  Cocksy  (Bedey,  with  them),  for 
the  appellants.  The  beerhouse  was  licensed  on  the  1st  of  May, 
1869,  and  had  been  licensed  continuously  since,  and  therefore 
the  renewal  of  the  licence  could  only  be  refused  on  some  or  one 
of  the  four  grounds  specified  in  32  &  33  Vict.  c.  27  (The  Wine 
and  Beerhouse  Act,  1869),  ss.  8  and  19.  Kone  of  those  grounds 
of  refusal  existed  in  this  case.  The  renewal  could  not  have  been 
refused  to  the  original  holder  of  the  licence,  and  s.  19  is,  by 
33  &  34  Vict.  c.  29,  s.  7,  extended  to  licences  granted  by  way  of 
renewal  from  time  to  time  of  licences  in  force  on  the  1st  of  May, 
1869,  whether  such  licences  continue  to  be  held  by  the  same 
person  or  have  been  or  may  be  transferred  to  any  other  person  or 
persons.  The  same  right  of  renewal  applies  to  cases  of  transfer 
and  the  justices  have  not  an  absolute  discretion  to  refuse  it. 
Sect.  4  only  empowers  them  to  adjourn  the  consideration  of  the 
matter. 

F.  M.  White^  Q.C.  {Glyn^  with  him),  for  the  respondents.  Under 

9  Geo.  4,  c.  61,  and  the  Acts  amending  the  same  the  transfer  of 

licences  was  in  the  absolute  discretion  of  the  justices.     By  5  &  6 

Vict.  c.  44,  s.  1,  at  any  petty  session  "  it  shall  be  lawful "  in  those 

(1)  By  8. 4,  Bub-s.  4,  of  the  Wine  and  Sect.  7  extends  s.  19  of  the  Wine 

Beerhouse  Act  Amendment  Act,  1870,  and  Beerhouse  Act,  1869,  to  licences 

it  is  enacted  that  "  It  shall  be  in  the  granted  by  way  of  renewal  from  time 

discretion  of  the  justices  to  whom  an  to  time  of  licences  in  force  on  the  Ist 

application   for  a  transfer  is  made,  of  May,  1869,  whether  such  licences 

either  to  allow  or  refuse  the  appli-  continue  to  be  held  by  the  same  person 

cation,  or  to  adjourn  the  consideration  or  have  been  or  may  be  transferred  to 

thereof.'*  any  other  person  or  persons. 
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1886 .  cases  where  justices  at  a  special  session  are  empowered  by  the 
SiHONDB  9  ^60. 4,  c  61,  to  transfer  a  licence,  for  justices  at  a  petty  session  to 
JugiMM  OF  ^^  ^'  ^^^  applies  to  certificates  under  the  Wine  and  Beerhouse 
Blackheath.  Act,  1869,  and  the  Amendment  Act,  1870  (33  &  34  Vict.  c.  29,  s.  4). 
Sect.  19  of  the  Act  of  1869  only  applies  to  the  general  annual 
licensing  meeting,  and  s.  7  of  33  &  34  Vict.  c.  29,  on  which  the 
appellants  rely,  does  not  affect  transfer  sessions.  It  is  a  provision 
ex  abundanti  cautela  to  prevent  the  objection  being  made 
against  an  applicant  for  renewal  at  the  general  annual  licensing 
meeting  that  he  was  not  the  original  licensee.  An  application  at 
that  meeting  is  not  for  a  transfer  but  for  a  certificate.  And 
although  the  discretion  to  refuse  a  certificate  by  way  of  renewal 
is,  no  doubt,  qualified  by  s.  19  of  the  Act  of  1869,  the  discretion 
to  refuse  a  transfer  at  transfer  sessions  is  unlimited.  The  terms 
of  33  &  34  Vict  c.  29,  s.  4,  sub-s.  4,  are  that  "  it  shall  be  in  the 
discretion  of  the  justices  to  whom  an  application  for  transfer  is 
made  either  to  allow  or  refuse  the  application,  or  to  adjourn  the 
consideration  thereof." 

Poiandy  in  reply.  VHien  a  licensee  assigns  to  another  he  may 
under  9  Geo.  4,  c.  61,  s.  4,  go  with  his  transferee  to  special 
sesdons,  and  the  justices  may  transfer  the  certificate  for  the 
remainder  of  the  year  to  the  new  tenant  until  the  general  meet- 
ing, and  the  new  tenant  merely  goes  to  the  general  meeting  and 
applies  for  a  renewal. 

Sect.  7  of  33  &  34  Vict.  c.  29,  and  s.  19  of  the  Act  of  1869, 
probably  apply  both  to  the  general  meeting  and  to  the  special 
sessions.  The  application  for  a  transfer  is  in  effect  an  applica- 
tion for  a  certificate,  and  if  so,  s.  8  of  the  Act  of  1869  applies  so 
as  to  limit  the  discretion  of  the  justices  to  refuse  it 

Cur.  adv,  vuU, 

Aug.  11.  The  judgment  of  the  Court  (Lord  Coleridge,  C.J., 
and  Bowen,  L. J.)  was  delivered  by 

Lord  Colebidge,  C.  J.  This  case  raises  the  question  whether 
on  an  application  for  the  transfer  of  a  licence  to  sell  excisable 
liquors  on  or  off  the  premises,  the  discretion  of  the  justices  to 
grant  or  refuse  the  application  is  limited  by  the  four  rules 
mentioned  in  s.  8  of  the  Wine  and  Beerhouse  Act  of  1869«    It 
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was  contended  before  us  in  the  argument  on  behalf  of  the       1886 
justices  that  the  fetter  on  their  discretion  had,  in  the  case  of     ^bimondb^ 
applications  for  a  transfer,  been  removed  by  s.,4  of  33  &  34  Vict,   j^^^-^^ 
c.  29,  which  is  in  the  following  words :  "  It  shall  be  in  the  dis-  BlAokheath. 
cretion  of  the  justices  to  whom  an  application  for  a  transfer  is 
made,  either  to  allow  or  refuse  the  application,  or  to  adjourn  the 
consideration  thereof."    On  the  other  hand  it  was  urged  by  the 
appellants  that  the  only  object  and  effect  of  this  provision  was  to 
confer  upon  the  justices  a  power  to  adjourn  when  they  were 
sitting  inspecifld  sessions,  the  Act  of  9  Geo.  4,  c.  61,  haying  con- 
ferred upon  them  only  a  power  to  adjourn  when  acting  at  the 
general  annual  licensing  meeting,  and  there  being  no  similar 
provision  made  for  the  adjournments  of  specied  transfer  sessions. 
We  are  of  opinion  that  this  latter  interpretation    of  s.  4  of 
33  &  34  Yict.  c.  29,  is  the  correct  one.    It  can  hardly  have  been 
the  will  or  intention  of  the  legislature  to  enable  the  justices  to 
exercise  an  unlimited  power  of  refusal  over  transfers,  which  they 
did  not  possess  upon  applications  for  the  renewal  of  a  licence,  or 
to  place  at  their  mercy  a  beerhouse  in  the  case  of  which  a  transfer 
was  requested — otherwise  a  beerhouse  might  lose  its  licence  at 
the  mere  pleasure  of  the  justices  if  it  became  necessary  in  the 
course  of  a  year  to  transfer  the  premises  to  a  new  tenant.    It  can 
scarcely  be  contended  that  s.  4  was  intended  to  enable  the 
justices  in  allowing  transfers  to  disregard  at  their  discretion 
statutory  disqualifications  which  hitherto  had  existed,  and  if  no 
previous  restrictions  upon  the  allowance  of  applications  for  a 
transfer  were  meant  to  be  retained,  it  would  seem  unnatural  to 
infer  that  previous  statutory  fetters  upon  disallowance  or  refusal 
were,  by  a  side  wind,  to  be  abolished.    We  think  that  the  section  ^ 
though  perhaps  inartistically  expressed,  really  was  designed  only 
to  perfect  the  procedure  at  a  transfer  sessions  by  making  adjourn- 
ments lawful,  the  legality  of  which  was  previously  at  least 
doubtful :  and  that  the  section  does  not  really  do  more  than  this. 
The  question  put  to  us  we  answer  accordingly  in  the  affirmative, 
and  the  appeal  must  be  successful,  costs  following  the  event. 

Solicitors  for  appellants :  Simonds  &  Ooolden. 

Solicitors  for  respondents :  Smith  &  BcUchelor. 

J.  R. 
Vol.  XVII.  3  H  2 


770  QUEEN'S  BENCH  DIVISION,  VOL.  XVIL 


1886  MORGAN  and  Amotheb  v.  HABDT  abd  Avotekb. 

July  10.  FOTHERGILL,  Third  Pasty. 

Landlord  and  Tenant — Covenant  to  deliver  up  Fremues  in  sufficient  Repair — 
Damages^  Measure  o/^Eepairs  no  longer  necessary  to  command  Beni — 
Indemnity  against  Covenant  to  leave  Premises  in  repair — Bankruptcy  of 
Surety  during  Term — Fro(^  hy  Person  indemnified — **  Liability  present  or 
future^  certain  or  contingent  ^'—Bankruptcy  Act^  1869  (32  A  33  Vict,  c  71), 
«.31. 

In  an  action  against  the  assignee  of  a  lease  of  a  house  for  hreach  of  covenant 
to  leave  the  premises  in  repair  at  the  end  of  the  term,  it  appeared  that  owing 
to  changes  in  the  surrounding  property  the  house  had  so  far  altered  in  valxie 
since  the  commencement  of  the  lease  that  it  would  be  as  valuable  for  letting 
purposes  if  some  of  the  repairs  required  by  the  covenant  according  to  its  strict 
meaning  were  either  omitted  or  executed  at  a  cheaper  rate  than  was  usual  under 
such  a  covenant : — 

Hddf  by  Denman,  J.,  that  the  facts  above  mentioned  were  no  ground  for 
limiting  the  liability  of  the  defendant  under  the  covenant,  and  that  the 
measure  of  damages  for  a  breach  of  it  was  the  amount  required  to  put  the 
premises  into  such  repair  as  was  originally  contemplated  by  the  covenant. 

In  an  action  upon  an  agreement  to  indemnify  against  a  covenant  to  leave 
premises  in  repair  at  the  end  of  the  term,  it  appeared  that  the  agreement  was 
made  in  1873,  that  the  defendant  became  bankrupt  in  1876,  and  that  the 
term  expired  in  1883  :— 

Heldf  by  Denman,  J.,  that  the  defendant's  bankruptcy  was  no  answer  to  the 
action,  for  his  liability  was  not  "  a  liability  present  or  future,  certain  or  con* 
tingent,"  within  s.  31  of  the  Bankruptcy  Act,  1869,  so  as  to  be  proveable  in  the 
bankruptcy. 


Further  consideration. 

The  facts  and  arguments  are  folly  stated  in  the  judgment. 

B,  F.  WHliamSy  Q.C.,  and  Abel  TJwmaa,  for  the  plaintiffs. 

Lumley  Smith,  Q.C.,  and  T.  Terrelly  for  the  defendants. 

Mclntyre,  Q.C.,  and  C.  HigginSy  for  the  third  party. 

In  addition  to  the  cases  referred  to  in  the  judgment  the 
following  were  cited :  Wigsell  v.  School  for  Indigent  Blind  (1) ; 
Wlhiiham  v.  Kershaw.  (2) 

Owr.  adv.  vuU. 

July  10.    Denman,  J.,  delivered  judgment  as  follows : — 

This  was  an  action  brought  for  breach  of  covenant  to  keep  and 
deliver  up  certain  buildings  and  outhouses  in  repair. 

(1)  8  Q.  B.  D.  357.  (2)  16  Q.  B.  D.  613. 
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The  statement  of  claim  alleged  in  substance  that  by  a  lease  of 
the  9th  of  January,  1833,  from  the  plaintiffs'  predecessor  in  title 
to  the  defendant's  predecessor  in  title,  certain  messuages,  cot- 
tages, lodges,  bams,  stables,  sheds,  lands,  and  hereditaments,  part 
and  parcel  of  the  messuage,  farm  and  lands  called  G-waidolygarth, 
were  demised  for  fifty  years  seven  months  and  twenty-two  days 
from  the  date,  and  that  the  lessees  covenanted  to  keep  and  to 
yield  up  at  the  end  of  the  term  all  and  singular  the  houses,  out- 
houses, and  buildings  and  other  things  upon  the  demised  pre- 
mises in  such  repair  and  condition  as  therein  mentioned ;  and 
that  the  premises  were  kept  and  yielded  up  out  of  such  repair  to 
a  large  extent.  The  statement  of  defence  denied  any  want  of 
repair,  and  as  to  Fen-y-darran  House  and  buildings,  which  were 
included  in  the  plaintiffs'  particulars  as  being  out  of  repair, 
denied  that  they  were  premises  included  in  the  lease  of  the  9th 
of  January,  1833. 

The  defendants  then  put  in  a  counter-claim  to  the  effect  that 
if  it  should  appear  that  Fen-y-darran  House,  &c.,  was  included 
in  the  lease  such  inclusion  was  by  mistake,  and  they  claimed 
rectification.    This  the  plaintiffs  denied  in  his  reply. 

The  defendants  were  allowed  to  bring  in  Fothergill  as  a  third 
party.  It  was  not  denied  on  his  behalf  that  strong  covenants  of 
indemnity  had  been  given  upon  which  he  would  be  liable  to  the 
defendants  if  the  defendants  were  liable,  but  he  relied  upon  the 
defendants'  case,  and  further  set  up  his  discharge  under  liquida- 
tion proceedings,  to  which  the  defendants  replied  that  the  claim 
made  by  them  in  this  action  was  not  a  debt  proveable  in  the 
liquidation  to  which  the  discharge  applied. 

The  case  came  on  before  me  and  a  special  jury  at  the  last 
Swansea  Assizes,  but  in  the  course  of  the  case  the  parties  agreed 
to  dispense  with  the  jury,  and  afterwards  that  it  should  be  referred 
to  Mr.  Thomas  Bullen  to  report  as  special  referee,  and  to  find  as 
to  damages,  if  any,  and  that  after  he  had  reported,  the  case  of  all 
parties  should  be  argued  before  me. 

The  referee's  report  is  confined  to  the  questions  arising  upon 
damages  only.  The  facts  relating  to  the  other  questions  were 
admitted  before  me  either  at  the  trial  or  on  the  argument  on 
further  consideration.    They  were  as  follows : — 

3  H  2  2 
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In  1787  the  plaintiffs'  predecessor  in  title  demised  to  the 
defendants'  predecessors  in  title  "  all  that  messuage^  tenement, 
fjGLrm  and  lands  called  and  known  by  the  name  of  Gwailodygarth, 
together  with  all  houses,  bams,  stables,  outhouses,  buildings, 
gardens,  orchards,  closes,  grounds,  meadows,  leasows,  pastures, 
feedings,  commons,  profits,  ways,  parks,  passages,  waters,  water- 
courses, easements,  privileges,  advantages,  and  appurtenances 
whatsoever  to  the  said  messuage,  tenement,  taxm,  and  lands 
belonging  or  appertaining,  and  also  full  liberty  to  dig  and  take 
from  the  land  so  much  sand  as  shall  be  wanted  for  carrying  on 
the  ironworks  at  Pen-y-darran  for  the  life  of  the  survivor  of  the 
lessees  at  the  rent  of  lOOZ."  And  the  lessor  covenanted  with  the 
lessees  that  it  should  be  lawful  for  them,  their  heirs,  executors, 
administrators,  or  assigns,  within  three  years  from  the  date 
thereof  to  mark  out  two  acres  of  land  out  of  certain  closes  on  the 
demised  premises  within  a  ring  fence  for  the  purpose  of  building 
one  or  more  habitations,  and  that  as  soon  as  the  said  two  acres 
should  be  so  marked  out  the  lessor  would  grant  a  lease  of  the 
said  two  acres  with  certain  rights  of  access,  &c.,  from  the  25th  oi 
March  then  next  for  ninety-six  years  at  the  rent  of  14Z.  from  the 
decease  of  the  survivor  of  the  lessees,  the  lease  to  contain  coven- 
ants on  the  part  of  the  lessees  to  inclose  the  said  two  acres,  and 
after  the  decease  of  the  survivor  to  keep  during  the  residue  of  the 
term  of  ninety-six  years  and  to  deliver  up  at  the  end,  all  such 
houses,  outhouses,  buildings,  gardens,  and  improvements  as  should 
be  made  on  the  said  two  acres  in  tenantahle  repair  and  condition. 

Nothing  apparently  having  been  done  by  way  of  selecting  the 
two  acres,  in  the  meantime,  in  1791  the  same  parties  entered  into 
an  agreement,  which  after  reciting  the  lease  of  1787,  and  that  the 
parties  had  mutually  agreed  to  extend  the  time  of  marking  out 
the  said  two  acres  to  six  months  after  the  decease  of  the  survivor, 
contained  a  [covenant  on  the  part  of  the  lessor  of  1787  that  it 
should  be  lawful  for  the  parties  who  were  to  set  out  the  two  acres 
to  mark  them  out  within  six  months  of  the  decease  of  the  sur- 
vivor on  parts  of  certain  fields  on  which  the  covenantees  were 
then  erecting  a  messuage  or  dwelling-house.  And  that  the 
covenantor,  his  heirs  or  assigns,  would,  at  the  request  of  the 
covenantees,  their  executors  or  assigns,  execute  a  lease  of  the 
said  two  acres  and  the  buildings  which  should  be  built  thereon. 


Demun,  J. 
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for  ninety-six  years  from  the  25th  of  March,  1787,  at  the  rent  of        1886 
14Z.  per  annum,  from  the  decease  of  the  suryivor,  the  said  lease     MoBOi^ 
to  contain  all  usual  and  reasonable  covenants,  and  particularly      hj^t. 
covenants  on  the  part  of  the  lessees  to  inclose  the  two  acres  with 
a  ring  fence  and  the  same  to  keep  in  repair,  and  to  leave  in 
tenantable  repair  at  the  end  of  the  term  all  such  houses,  out- 
houses, buildings,  gardens,  and  improvements  as  shall  be  made 
upon  the  said  two  acres.    Between  1791  and  1833  a  mansion- 
house,  known  as  ''Pen-y-darran  House,"  was  built  upon  the  two 
acres,  and  was  still  standing  there  at  the  time  when  the  present 
disputes  arose. 

In  1833  the  plaintifiEs'  predecessors  in  title  granted  a  lease  to 
the  defendant's  predecessors  in  title,  which  the  plaintiffs  con- 
tended to  be  applicable  to  the  two  acres  and  Pen-y-darran  House 
erected  thereon,  but  which  the  defendants  maintained  to  be 
applicable  only  to  the  residue  of  the  property  contained  in  the 
lease  of  1787,  exclusive  of  the  two  acres  and  Pen-y-darran  House 
built  thereon. 

By  that  lease  William  Morgan,  the  plaintiffs'  ptedecessor  in 
title,  granted  to  the  lessees,  the  defendants'  predecessors  in  title, 
tiieir  heirs,  administrators,  and  assigns,  **  all  those  several  mes- 
suages, cottages,  lodges,  bams,  stables,  sheds,  gardens,  yards, 
doses,  fields,  meadows,  and  ground  covered  with  wood,  planta- 
tions, pieces  or  parcels  of  land,  part  and  parcel  of  all  that  mes- 
suage, farm,  and  lands  called  Gwailodygarth  comprised  in  the 
schedule  hereunder  written  and  delineated  or  set  forth  in  or  upon 
a  map  or  plan  thereof  hereunto  annexed,  or  hereupon  indorsed, 
and  which  said  hereditaments,  lands,  and  premises  hereby  de- 
mised or  expressed,  and  intended  to  be  so  demised,  contain  by 
admeasurement  96a.  1b.  24f.,  be  the  same  more  or  less,  together 
with  all  out-houses,  &c.,  to  the  said  several  messuages,  &c., 
belonging  or  in  any  wise  appertaining."  The  lease  then  con- 
tained a  reservation  of  certain  timber  and  of  all  mines  and 
minerals,  with  liberty  to  Morgan  to  work  such  minerals,  *'  making 
compensation  to  the  lessees  not  exceeding  50a.  per  acre  per  annum 
for  so  much  of  the  surface  of  the  productive  land,  as  described  in 
the  schedule  and  map  annexed,  damaged  by  any  of  the  means 
aforesaid,"  for  fifty  years  seven  months  twenty-two  days,  at  a 
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1686  rent  of  210L  per  annum.  The  lessees  also  covenanted  that  they 
MoBGAN  would  at  all  times  during  the  term  "  well  and  sufficiently  repair 
bJ^y,  ^^^  ^^P  ^^  repair  all  and  singular  the  houses,  out-houses,  and 
buildings  now  standing  or  being  upon  the  said  demised  premises, 
or  which  shall  or  ^  may  hereafter  be  erected  or  built  theieon  by 
the  lessees  for  the  more  convenient  occupation  of  the  same  as  a 
£Byrm  only. — And  the  same  premises  being  in  all  respects  so  well 
and  sufficiently  repaired  and  kept  in  repair,  at  the  end  of  the 
term  yield  up,  &c."  The  lease  contained  other  covenants  usual 
in  farming  leases,  with  liberty  to  Morgan  to  inclose  such  parts  of 
the  land  as  are  expressed  in  the  schedule  to  be  non-productive  ; 
and  the  lessees  covenanted  not  to  let  for  building  nor  to  build 
any  dwellings  or  erections  other  than  shall  be  necessary  for  the 
occupation  of  the  said  house  and  land  demised  for  agricultural 
purposes^or  to  be  used  as  a  £Ekrm  without  written  consent. 

On  the  back  of  the  lease  was  the  map  or  plan  referred  to  in 
the  lease.  The  different  parts  of  the  property  demised  were 
divided  from  one  another  in  this  map  or  plan  by  well-defined 
black  lines,  each  division  being  numbered,  with  the  exception  of 
a  portion  of  road  and  waste. 

Alongside  of  the  map  or  plan,  on  the  back  of  the  lease,  was  the 
only  thing  which  could  be  called  a  schedule,  and  which  I  have 
no  doubt  is  the  schedule  referred  to  in  the  lease.  It  is  headed 
^*  Beference  to  Plan  referred  to  in  Lease  "  and  consists  of  four 
columns.  The  first  headed  ^'  Nos.  on  Map ; "  the  second 
'^ Parcel;"  the  third  and  fourth  are  both  under  a  heading 
"  Description  of  Land,"  the  third  being  itself  headed  ^  Wood, 
Boad,  and  (xarden.  Houses  a.  b.  p.,  the  fourth  Productive 
Meadow  a.  b.  p."  No.  10  on  the  map  is  described  as  '^  House, 
Garden  and  Wood  "  under  the  head  '^  Parcels,"  and  in  the  third 
column  under  *^  Wood,  Boad,  and  Garden  Houses  a.  b.  p."  are 
the  figures  2  0  0  opposite  this  parcel,  and  in  the  fourth  column 
the  figures  2  3  4."  And  it  was  clearly  proved  that  the  2  0  0 
meant  the  two  fenced  acres  on  which  Pen-y-darran  House  stood. 

Pen-y-darran  House  was  occupied  by  Thompson,  one  of  the 
lessees  of  1838,  until  1865  as  his  dwelling-house,  he  being  (as 
described  in  the  lease  of  1883),  one  of  the  partners  in  oertain 
Pen-y-darran  bonworks  in  the  immediate  neighbourhood. 
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In  1864y  on  the  18th  of  January,  Foreman,  the  defendant 
Harding's  predecessor  in  title,  amongst  other  things  agreed  to~ 
sell  to  Davies  and  others  Pen-y-darran  House  and  garden,  and 
Davies  and  others  agreed  forthwith  to  put  Fen-y-darran  House, 
&c.,  in  good  and  substantial  repair  and  to  keep  them  so  during 
the  whole  of  the  time  for  which  they  were  held.  On  the  16th  of 
December,  1864,  the  third  party,  Fothergill,  agreed  to  purchase, 
amongst  other  things,  all  the  leasehold  property  acquired  by 
Dayies  and  others  from  Foreman.  The  vendors  to  become 
tenants  to  the  purchaser  of  Pen-y-darran  House  at  200Z.  a  year, 
the  purdiaser  to  be  under  all  the  same  obligations  as  by  the 
agreement  of  the  Ist  of  January  are  imposed  on  the  Tenders. 

On  the  19th  of  July,  1873,  by  a  deed  reciting  the  agreement 
of  1791  and  the  lease  of  1833,  and  the  agreements  of  the  1st  of 
January  and  the  16th  of  December,  1864,  the  parties  thereto  of 
the  first  part,  including  Davies  and  others,  assigned  to  Fother- 
gill and  another,  their  executors,  administrators,  and  assigns, 
amongst  other  things,  6thly,  all  the  land,  tenements  and  here- 
ditaments, rights,  powers,  and  privileges  agreed  to  be  demised  on 
the  Ist  of  August,  1791,  for  the  residue  of  the  term  thereby 
agreed  to  be  granted,  subject  to  the  covenants  in  the  said  fiurticles 
on  the  part  of  the  lessees  to  be  observed ;  17thly,  all  and  singular 
the  lands,  tenements,  and  hereditaments  demised  by  the  indenture 
of  the  9th  of  January,  1833,  during  the  residue  of  the  term  of  fifty 
years  seven  months  and  twenty-two  days  thereby  granted,  subject 
to  the  covenants  on  the  part  of  the  lessees  to  be  observed*  And 
the  assignees,  Fothergill  and  Hankey,  covenanted  with  Davies  & 
Co.  and  their  assignees,  to  perform  all  the  covenants  of  the  recited 
deeds,  leases,  and  artides  of  agreement. 

The  first  question  raised  before  me  was  whether  the  two  acres 
fenced  off  under  the  agreements  of  1787  and  1791,  and  on  which 
JPen-y-darran  House  and  garden  stood  in  1833,  were  included  in 
the  lease  of  the  9th  of  January,  1838.  The  defendants'  counsel 
argued  that  they  were  not,  and  that  if  they  were  the  lease  of  1838 
ought  to  be  rectified.  To  which  the  plaintiffs'  counsel  replied 
that  if  not  within  the  |;  lease  of  1833  the  two  acres  in  question 
were  clearly  included  in  the  agreements  of  1787  and  1791,  and, 
if  necessary,  an  amendment  ought  to  be  made,  so  as  to  bring  the 
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claim  under  those  agreements.  I  do  not  think  that  either  recti- 
fication or  amendment  is  required  or  ought  to  take  place.  As 
regards  rectification,  it  is  indeed  admitted  that  under  circum- 
stances not  explained  the  plaintiffs'  predecessors  have  since  1833 
received  14Z.  per  annum  for  Pen-y-darran  House  in  addition  to 
the  210Z.  rent  reserved  by  that  lease.  But  looking  at  the  map  or 
plan  and  schedule  to  that  lease  I  think  it  is  so  absolutely  certain 
that  the  two  acres,  including  Pen-y-darran  House  and  garden,  are 
included  in  that  lease,  that  I  have  no  right  to  alter  it  so  as  to 
exclude  two  acres  of  the  96a.  1b.  24p.,  which  can  only  be  made 
up  by  including  those  two  acres.  I  am  not  asked  in  this  counter- 
claim  to  order  the  plaintiffs  to  refund  any  part  of  the  142.  per 
annum  paid  in  excess  of  the  2101.  rent  reserved  by  the  lease 
of  1833,  nor  have  I  had  before  me  the  materials  for  saying 
whether  there  is  any  case  for  so  ordering.  The  sole  question 
before  me  is  whether  Pen-y-darran  House  and  the  two  fenced 
acres  are  mthin  the  lease  of  1833. 

It  was  further  argued  that  I  ought  to  hold  that  they  are  not, 
because  the  lease  of  1883,  though  it  contains  words  sufficient  to 
carry  the  house  and  two  acres,  makes  no  specific  mention  of  Pen-y- 
darran  House  by  name,  which  was  a  considerable  mansion-house, 
and  because  it  is  in  the  main  an  agricultural  lease.  But  the 
lease  contains  ample  words  covenanting  for  the  repair,  &c.,  **  of 
all  houses  now  standing  upon  the  demised  premises,"  and  the 
demised  premises,  referring  to  the  parcels,  are,  ''all  those  several 
messuages,  &c.,  part  and  parcel  of  all  that  messuage,  fiann,  and 
lands  called  '  Gwailodygarth,'  comprised  in  the  schedule  here- 
under written  and  delineated,  &c." 

The  description  in  the  lease  of  1787  was  ''all  that  messuage, 
tenement,  farm,  and  lands  called  "  Gwailodygarth,"  together  with 
all  houses,  &c.,  belonging." 

Taking  these  two  descriptions  together,  I  think  it  would  be 
contrary  to  all  true  principles  of  construction  to  hold  that  the 
two  acres  were  not  included  in  the  lease  of  1883. 

Much  stress  was  laid  upon  the  circumstance  that  the  plaintiffs 
before  the  expiration  of  the  lease  of  1833,  which  was  for  a  term 
beyond  the  term  contemplated  by  the  agreement  of  1791,  elected 
to  turn  the  mortgagees-in-possession  of  the  defendants  out  by 
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demanding  possession  at  the  expiration  of  the  time  mentioned  in 
the  agreement,  yiz.,  on  the  25th  of  March,  1883,  and  thereupon 
the  mortgagees  in  possession  went  out  of  possession.  It  appears, ' 
however,  yery  clearly  from  a  subsequent  letter  of  the  29th  of 
March  that  the  plaintiffs  were  then  under  the  impression  that  a 
separate  lease  had  been  granted  for  Pen-y-darran  House  and  garden 
for  the  term  mentioned  in  the  agreement  of  1791,  whereas  there 
was  in  fact  no  such  separate  lease.  This  mistake,  however,  does 
not  prevent  the  defendants  from  being  liable  for  the  want  of 
repair  which  existed  at  the  actual  expiration  of  the  lease  of  1833, 
if  Pen-y-darran  House  was,  as  I  think  it  clearly  was,  included  in 
that  lease.  The  action  was  brought,  after  the  expiration  of  that 
lease,  for  dilapidations  both  of  Pen-y-darran  House  and  of  the 
&rm-hou8e  and  buildings,  and  for  both  of  these  I  think  the 
defendants  are  responsible. 

As  to  the  damages,  it  was  agreed  at  the  trial  that  they  should 
be  assessed  by  a  referee,  who  was  to  report  to  me  thereupon,  the 
third  party  being  at  liberty  to  take  part  in  the  inquiry. 

The  referee's  report,  which  raises  an  important  question  of 
principle,  is,  so  far  as  it  is  material  to  state  it  here,  as  follows : — 
^  And  whereas  at  the  said  hearing  the  counsel  for  the  plaintiffs 
contended  that  the  proper  measure  of  damages  in  the  said  action 
is  what  it  would  have  cost  to  put  the  said  premises  into  repair  at 
the  expiration  of  the  lease  referred  to  in  the  plaintiffs'  statement 
of  claim,  and  claimed  to  have  the  damages  assessed  upon  that 
footing,  and  whereas  at  the  said  hearing  the  counsel  for  the 
defendants  contended  that  the  said  premises  and  the  surrounding 
property  had  greatly  diminished  in  marketable  value  since  the 
making  of  the  said  lease,  and  that  in  consequence  of  such  dimi- 
nution in  value  a  great  portion  of  the  repairs  mentioned  in  the 
plaintiffs'  particulars  were  not  suited  to  the  said  premises,  and 
were  unnecessary  for  their  use  and  enjoyment,  and  that  therefore 
the  proper  measure  of  damages  in  the  said  action  is  the  actual 
loss  to  the  plaintiffs'  reversion,  and  that  the  assessment  ought  to 
be  limited  to  those  items  in  the  plaintiffs'  particulars  which 
would  be  productive  of  advantage  to  the  plaintiffs,  and  would 
improve  the  value  of  the  premises  as  they  are  at  present  used,  or 
in  other  words,  that  the  damages  should  be  limited  to  the  amount 
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which  would  be  expended  by  a  pradent  and  reasonable  man  in 
'  repairing  the  said  premises  so  as  to  be  productive  of  remuneration, 
and  the  said  counsel  for  the  defendants  accordingly  claimed  to 
haye  the  damages  assessed  upon  that  footing  as  between  the 
plaintiffs  and  the  defendants.  Now  I  (the  referee)  haying  duly 
examined  and  considered  the  condition  of  the  said  premises,  and 
the  evidence  and  contentions  of  the  parties  relating  to  the  said 
matters  so  referred  to  me  for  inquiry  and  report  as  aforesaid, 
do  hereby  report  as  follows : — 1.  That  if  the  damages  claimed 
by  the  plaintiffs  in  this  action  ought  to  be  assessed  on  the  foot- 
ing contended  for  by  the  said  counsel  for  the  plaintiffs,  then  I 
assess  such  damages  in  respect  of  Pen-y-darran  House  and  the 
two  acres  at  1280Z.,  and  in  respect  of  the  iaim  buildings  and  lands 
other  than  Pen-y-darran  House  and  the  two  acres,  at  4002.  2.  That 
if  the  damages  claimed  by  the  plaintiffs  in  this  action  ought  to  be 
assessed  on  the  footing  contended  for  by  the  defendants,  then  I 
assess  such  damages  in  respect  of  Pen-y-darran  House  and  the 
two  acres  at  930Z.,  and  in  respect  of  the  &rm  buildings  and  lands 
other  than  Pen-y-darran  House  and  the  two  acres  at  2702." 

I  think  it  must  be  taken  upon  this  report  that  the  teieitee  finds 
that  the  sum  required  to  repair  the  premises  according  to  the 
covenant  would  be  1280Z.  for  Pen-y-darran  House  and  the  two 
acres,  and  400Z.  for  the  residue  of  the  premises,  unleas  the  defend- 
ants have  a  right  to  a  deduction  on  the  ground  that  the  premises 
have  so  altered  in  value  by  reason  of  surrounding  circumstances 
(which  I  understand  him  to  find  to  exist)  that  it  might  be  as 
valuable  a  house  for  letting  purposes  if  some  of  the  repairs  were 
omitted  or  done  more  cheaply  than  if  everything  requiring  to  be 
replaced  or  repaired  were  replaced  or  repaired  according  to  the 
ordinary  rules  applicable  to  covenants  to  repair. 

It  is  difficult  to  put  any  construction  upon  the  contention  ot 
the  defendants'  counsel,  as  stated  by  the  referee,  which  would 
not  leave  it  open  to  a  lessee  at  the  expiration  of  the  term  to  raise 
very  difficult  and  speculative  questions,  depending  upon  the  dif- 
ferent notions  surveyors  might  entertain  as  to  chances  of  obtaining 
tenants — e.g.,  such  a  question  as  whether  a  balcony  which  had 
fallen  into  decay  might  not  be  altogether  omitted — ^whether  an 
ornamental  urn  or  pine-apple  at  the  top  of  the  gate  posts  need  be 
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replaced.    It  seems  a  safer  and  more  certain  rule  that  such  cove-        1886 
nants  should  be  construed  according  to  the  contention  of  the     hoboan 
plaintiffs'  counsel  before  the  arbitrator  as  requiring  the  premises      Hi^r. 
(by  which  I  understand  the  premises  which  are  out  of  repair  in 
all  parts  of  them  which  are  out  of  repair)  to  be  put  into  repair  at 
the  cost  of  the  covenantor. 

Several  cases  were  cited  before  me  on  the  argument  bearing 
upon  the  question  what  is  the  proper  measure  of  damages.  Most 
of  these  cases  were  cases  in  which  the  reversioner  had  sued 
during  the  continuance  of  the  term :  in  such  a  case  there  is 
always  great  difficulty  in  estimating  the  damage  to  the  reversion, 
and  judicial  opinion  has  undoubtedly  varied  considerably  as  to 
the  proper  rule  to  be  laid  down.  But  when  the  reversion  has 
actually  fSeJlen  in  I  can  see  no  reason  to  doubt  that  the  proper 
rule  is  that  laid  down  in  the  4th  edition  of  Mayne  on  Damages, 
p.  253 :  **  Where  the  action  is  brought  upon  the  covenant  to  repair 
at  the  end  of  the  term,  the  damages  are  such  a  sum  as  will  put 
the  premises  into  the  state  of  repair  in  which  the  tenant  was 
bound  to  leave  them." 

The  passage  from  the  judgment  in  Woodhouse  v.  Walker  (1), 
cited  in  the  foot-note,  is  quite  in  point,  though  the  question  there 
arose  at  the  expiration  of  a  life  tenancy ;  nor  is  the  test  given  by 
Parke,  B.,  in  Hashing  v.  Philips  (2)  at  all  at  variance  with  the 
rule  laid  down  in  Woadhofuee  v.  Walker  (1),  where  he  says :  **  The 
proper  measure  is  by  how  much  less  the  premises  would  sell  for 
in  consequence  of  the  wrongful  act  of  the  defendant:"  for  in 
most  cases  the  amount  required  to  place  the  premises  in  the  state 
in  which  they  ought  to  have  been  left  is  the  same  amount  as  that . 
by  which  the  selling  value  of  the  premises  falls  short  of  what  it 
would  have  been  if  the  tenant  had  done  his  duty. 

There  are  no  doubt  cases  in  which  the  very  act  of  repairing 
practically  amounts  to  rebuilding,  i.e.,  to  substituting  a  new 
building  for  one  which  was  not  new  when  the  tenancy  com- 
menced. In  such  a  case  no  doubt  the  damages  would  fiedl  short 
of  the  whole  expenditure  incurred.  Such  a  case  was  Yaies  v. 
BwMter.  (3)    But  I  do  not  find  anything  in  the  present  case  to 

(1)  5  Q.  B.  D.  408.  (2)  3  Ex.  182. 

(3)  11  Ex.  15. 
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shew  that  the  referee  in  finding  the  damages  at  1280Z.  and  4007. 
contemplated  anything  more  than  the  fair  and  reasonable  amount 
required,  to  put  into  such  repair  as  the  covenant  originally  con- 
templated, the  buildings  which  were  left  unrepaired  by  the 
tenants.  All  that  he  finds  in  order  to  raise  the  defendant's  con- 
tention seems  to  me  to  amount  to  this,  that  owing  to  the  build- 
ings being  older  now  than  they  were>  or  relatively  inferior  as 
compared  with  improvement  in  the  neighbourhood,  or  looking 
at  their  'probable  future  occupation  by  tenants  of  an  inferior  grade, 
they  itdgh^  obtain  as  good  a  rent,  or  be  sold  as  high,  omitting 
some  repairs  in  the  way  of  restoration,  and  doing  some  at  a 
cheaper  rate,  than  would  be  required  by  adhering  strictly  to  the 
covenant.  Assuming  this  to  be  so,  I  do  not  think  that  it  is  com- 
petent to  the  defendants  so  to  alter  the  character  of  the  covenant 
by  which  they  are  bound,  as  to  limit  their  liability  in  the  way 
suggested.  BawUng$  v.  Morgan  (1)  seems  to  me  to  shew  that  the 
damages  cannot  be  affected  by  any  such  considerations.  It  was 
contended  there  that  the  lessor  could  not  recover  the  sum  assessed 
by  the  jury  as  the  amount  of  dilapidations  because  he  had  agreed 
to  grant  another  lease  and  pulled  down  the  premises.  The  case 
no  doubt  was  decided  upon  the  ground  that  no  such  agreement 
was  established,  but  I  am  of  opinion  that  the  observations  of 
Montague  Smith,  J.,  in  that  case  were  really  conclusive  of  the  case 
when  he  said  (p.  784) :  **  The  ordinary  damages  would  be  the 
amount  which  would  be  necessary  to  put  them  in  a  proper  state 
of  repair.  The  right  to  damages  having  accrued  on  the  deter- 
mination of  the  term,  the  lessor's  intention  to  pull  down  the 
•  premises  would  not  in  the  least  affect  his  right  to  sue  for  full 
damages,"  and,  further  on,  "  If  there  had  been  a  binding  agree- 
ment, I  doubt  whether  that  would  at  all  have  interfered  with  the 
plaintiff's  right.  I  cannot  see  how  that  should  operate  in  law  or 
good  sense  as  an  estoppel."  The  same  doctrine  seems  to  me  to 
be  implied  in  Davies  v.  Underwood  (2)  and  other  cases  referred 
to  in  Mr.  Mayne's  valuable  work. 

For  these  reasons  I  am  of  opinion  that  the  defendants,  who  are 
the  representatives  of  the  original  covenantors,  are  liable  to  the 
plaintiffs,  who  are  the  representatives  of  the  original  covenantees, 
(1)  18  C.  B.  (N.S.)  776.  (2)  2  H.  &  N.  670. 
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for  the  amounts  of  1280Z.  and  400Z.  respectively,  assessed  by  the 
referee  on  the  principle  contended  for  by  the  plaintiffs. 

I  now  come  to  the  case  of  the  third  party. 

It  was  not  contested  that  he  would  be  liable  to  the  extent  of 
the  respective  amounts  found  by  the  referee,  which  I  should  find 
to  be  the  proper  damages  as  against  the  defendants,  subject  to  a 
contention  raised  by  him  arising  out  of  the  following  circum- 
stances : — 

On  the  5th  of  June,  1875,  the  third  party  and  Hankey  filed  a 
» joint  petition  for  liquidation.  A  meeting  of  creditors  was  held . 
and  a  receiver  appointed,  and  on  the  28th  of  October,  1875,  a 
resolution  for  liquidation  was  passed,  and  on  the  14th  of  December, 
a  scheme  for  settlement  of  the  affairs  of  the  partners  was  approved, 
and  on  the  3rd  of  January,  1876,  they  received  their  discharge.  As 
regards  the  separate  creditors  of  Fothergill,  I  understood  that  the 
arrangement  ultimately  made  was  in  the  nature  of  a  composition. 
But,  whatever  the  exact  nature  of  the  arrangement,  in  none  of  the 
proceedings  was  any  claim  either  scheduled  or  made  in  respect 
of  the  possible  liability  of  the  third  party  under  the  covenant 
entered  into  by  him  on  the  19th  of  July,  1873,  nor  would  it  have 
been  possible  in  1875  to  ascertain  the  amount  of  a  liability  under 
a  covenant  to  yield  up  in  repair  in  1883,  which  when  that  time 
arrived,  might  turn  out  not  to  be  broken. 

It  was  contended  for  the  third  party  that  under  the  very  com- 
prehensive words  of  s.  31  of  the  Act  of  1869  this  was  a  liability 
present  or  future,  certain  or  contingent,  "  to  which  Fothergill  was 
subject  at  the  time  of  the  proceedings  under  the  petition,  or  to 
which  he  xnight  have  become  subject  during  the  continuance  of 
the  proceedings  by  reason  of  an  obligation  incurred  previously, 
and  therefore  a  **  debt  provable  "  within  the  meaning  of  s.  31. 

On  the  part  of  the  defendants  it  was  contended  that  the  lia- 
bility in  question  was  one  quite  incapable  of  being  fairly  estimated 
at  that  time,  and  therefore  not  one  from  which  Fothergill  was 
discharged. 

I  am  of  the  latter  opinion.  I  think  it  would  have  been  wholly 
impossible  for  Fothergill  or  the  trustee  to  have  estimated  the 
proper  amount  with  any  approximation  to  accuracy,  either  *'  by 
fixed  rules,"  or  on  any  principle  on  which  a  jury  could  reasonably 
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be  required  to  assess  it,  so  as  to  fall  within  the  words  **  assessable 
~  by  a  jury/'  or  eren  *^  as  matter  of  opinion  "  in  such  a  sense  as  to 
imply  a  reasonable  opinion.  In  1875  the  lease  had  eight  years  to 
run.  As  soon  as  Fothergill  had  obtained  his  discharge  fit>m  all 
the  scheduled  liabilities  there  was  no  reason  to  assume  that  he 
would  not  before  the  expiration  of  the  lease  put  all  the  premises 
into  thorough  repair  according  to  his  covenant,  or  that  the  defend- 
ants would  require  to  call  upon  him  for  any  indemnity  at  all. 
I  think,  therefore,  that,  looking  at  the  case  as  one  in  which  a 
-  discharge  in  bankruptcy  has  been  given,  that  discharge  would' 
not  have  the  effect  of  preventing  the  defendants  from  suing  the 
third  party  in  this  case.  The  case  of  Bclbinson  v.  Ommafmey  (1) 
strongly  supports  this  view,  where  a  discharge  in  bankruptcy  was 
by  Kay,  J.,  and  the  Court  of  Appeal,  held  not  to  cover  a  liability 
for  a  breach  of  covenant  committed  after  the  bankruptcy. 

If  on  the  other  hand  (as  was  suggested)  the  case  was  to  be 
looked  upon  as  one  of  composition,  I  am  of  opinion  that  it  clearly 
falls  within  the  principle  of  Bredaner  v.  Brown  (2).  The  liability 
in  question  never  appears  to  have  been  thought  of  by  the  third 
party  as  a  liability  at  the  time,  nor  by  the  defendants  as  a  matter 
of  claim. 

I  therefore  give  judgment  for  the  plaintiffs  against  the  defend- 
ants for  1680Z.,  with  costs,  and  judgment  for  the  defendants 
against  the  third  parties[for  the  same  amount,  with  costs  of  plain- 
tiffs and  defendants  as  in  Hornby  v.  Cardwell  (3) :  The  defend- 
ant only  to  pay  to  the  plaintiffs  such  costs  as  they  are  unable  to 
obtain  within  a  month  of  taxation  of  their  costs  against  the  third 
party. 

Judgment  accordingly. 

Solicitors  for  plaintiffs :  WilkinSj  Blyth,  dt  IhUton. 
Solicitors  for  defendants :  Kingsford^  Domum  &  Co. 
Solicitors  for  third  party  :  Fiddf  Eoscoe,  Fields  &  OAaldeshn. 

(1)  23  Oh.  D.  285.  (2)  3  App.  Gas.  672. 

(3)  8  Q.  B.  D.  329. 

J.  S. 
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Middlesex  f  Registration  of  Deeds — Fees  for  registering  Memorial^  (fee.,  vender 

7  Anne^  c.  20. 

For  registering  a  memorial  of  a  deed  of  199  words  in  the  Middlesex  Begistry- 
under  7  Anne  c.  20,  the  fees  claimed  and  receiyed  were, — Is.  for  "  entry"  of  the 
memorial  (under  s.  11) ;  1«.  6d.  for  '*  administering  the  oath  "  of  the  signing  and 
delivery  of  the  memorial  (under  s.  6) ;  Is.  for  *'  indorsing  a  certificate  of  the 
said  oath  upon  the  memorial,  and  signing  the  same  "  (under  s.  5) ;  \s.  for  the 
"  certificate  indorsed  upon  the  deed  to  the  effect  that  it  had  been  registered, 
with  the  day  and  hour  on  which  the  memorial  was  entered  or  r^stered" 
(under  s.  6)  : — 

Hdd^  that  these  fees  were  warranted  by  the  Act 

Appeal  from  the  Clerkenwell  county  court. 

The  action  was  brought  to  try  the  validity  of  certain  fees 
claimed  by  the  defendant,  the  registrar  of  deeds  in  the  county 
of  Middlesex,  under  7  Anne,  c.  20. 

The  fees  claimed  were  as  follows: — 1«.  for  "entry"  of  a 
memorial  of  a  deed  containing  less  than  200  words ;  Is.  6(2.  for 
"  administering  the  oath"  of  the  signing  and  delivery  of  the 
memorial ;  la.  for  "  indorsing  a  certificate  of  the  said  oath  upon 
the  memorial,  and  signing  the  same;"  Is.  for  the  "certificate 
indorsed  upon  the  deed  to  the  effect  that  it  had  been  registered, 
with  the  day  and  hour  on  which  the  memorial  was  entered  or 
registered."  The  county  court  judge  decided  in  fayour  of  the 
defendant. 

April,  8, 13.  i2eu2,  Q.C.^  and  William  Mwray^  for  the  plaintiffs, 
contended  that  the  only  fee  to  which  the  registrar  was  legally 
entitled  was  the  fee  of  1«.  for  "  entering  "  or  "  registering  "  the 
memorial,  as  provided  by  s.  11  of  the  Act ;  all  the  rest  being 
for  duties  imposed  upon  them  by  the  Act,  for  which  no  fees  were 
specifically  provided.  They  referred  to  Jones  v.  The  Mayor  of 
Carmarthen  (1),  and  the  Begistration  of  Deeds  in  Yorkshire  Acts, 
2&3  Anne,  C.4,  s.  13;  6  Anne,  c  20,  s.  21 ;  8  Geo.  2,  c.  6,  s.  26. 

ChanneUf  Q.(7.,  for  the  defendant,  contended  that  all  the  fees 
charged  were  reasonable  and  warranted  by  the  statute.     He 

(1)  8  M.  &  W.  605. 
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referred  to  Veale  y.  Priour  (1)  ;  Fleetwood  y.  Firuih  (2)  ;  Warberton 
McNTON     V.  Lovdand  d.  Ivie.  (3) 
LoBD  Tbubo.      ^^®  ^"^^  ^^^  ^^^  ^^  material  sections  of  the  statute  are  suffix 
ciently  set  out  in  the  judgment  of  the  Court  (Mathew  and  A.  L. 
Smith,  J.),  which  was  on  the  28th  of  June  deliyered  by 

A.  L.  Smith,  J.  This  is  an  action  brought  to  test  the  yaliditj 
'  of  certain  claims  made  by  the  defendant,  the  registrar  of  deeds 

in  the  county  of  Middlesex,  on  behalf  of  himself  and  the  Trea* 
sury,  to  fees  amounting  in  all  to  4«.  6(2.,  for  administering  the 
oath  and  registering  the  memorial  of  a  deed  ef  199  words  in  the 
registry  of  the  said  county.  It  was  tried  before  the  learned 
judge  of  the  Clerkenwell  county  court,  who,  with  the  exception 
of  a  6(2.  claimed,  gaye  judgment  in  fayour  of  the  defendant, 
allowing  the  claim. 

The  facts  are  as  follows : — The  plaintiffs  took  to  the  registry- 
office  a  deed  containing  199  words  to  be  registered  pursuant  to 
the  7  Anne,  c.  20.  Therefor  the  defendant  demanded  the  follow- 
ing fees, — Id.  6(2.  for  the  entry  of  the  deed  [It  is  conceded  by 
both  sides,  and  so  held  by  the  judge,  that  the  proper  fee  for 
this  was  Is.,  and  not  \s.  6(2.  as  demanded;  the  extra  6(2.  may 
therefore  be  dismissed  from  further  consideration  in  this  case]; 
l8.  6c2.  for  administering  the  necessary  oath;  la.  for  indorsing 
a  certificate  of  the  said  oath  upon  the  memorial,  and  signing 
the  same ;  la.  for  the  certificate  indorsed  upon  the  deed,  to  the 
effect  that  it  had  been  registered ;  which  deed  so  indorsed  was 
thereupon  giyen  out  to  the  plaintiffs.  The  seryices  so  charged 
for  were  rendered  by  the  defendant. 

The  question  is  whether  any  or  all  of  the  charges,  amounting 
to  4a.  6(2.,  were  lawfully  demanded  by  the  defendant;  and  this 
depends  upon  the  construction  of  the  7  Anne,  c.  20. 

By  that  Act,  which  was  "  An  Act  for  the  public  registering  dT 
memorials  of  deeds  and  other  documents  in  the  county  of  Middle- 
sex," it  was  proyided  by  s.  1  that,  unless  such  memorials  be 
registered  of  deeds  executed  after  the  29th  of  September,  1709> 

(1)  Hardres,  351.  (2)  2  H.  Bl.  224. 

(3)  1  Hudson  &  Br.  623. 
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such  deeds  should  be  void  against  subsequent  purchasers  or       i^^e 
mortgagees.    By  s.  2  it  was  provided  that  a  public  ofSce  for     Munton 
registering  such  memorials  should  be  established  in  some  con-  i^^  Tbubo. 
venient  oflSce,  to  be  provided  by  the  registrars  appointed  by  the  ^  l.1^,  j. 
Act,  in  or  near  some  of  the  Inns  of  Court  or  Chancery :  and  by 
the  same  section  it  was  further  provided  "  that  the  said  registrars 
or  their  deputies  should  well  and  truly  do  and  perform  all  and 
every  the  matters  and  things  intended  by  this  Act  to  be  done 
and  performed."    It  should  be  noticed  that  the  ofSce  is  to  be 
found  at  the  expense  of  the  registrars. 

By  s.  5  it  was  enacted  that  every  memorial  to  be  entered  and 
registered  should  be  put  into  writing  and  brought  to  the  o£5ce, 
and,  in  the  case  of  deeds,  should  be  under  the  hand  and  seal  of 
some  or  one  of  the  grantors  or  some  or  one  of  the  grantees, 
attested  by  two  witnesses,  one  whereof  to  be  one  of  the  witnesses 
to  the  execution  of  the  deed ;  which  witness,"  says  the  section, 
''  shall  upon  his  oath  before  one  of  the  said  registrars,  or  before  a 
majBter  in  Chancery  ordinary  or  extraordinary,  prove  the  signing 
and  delivery  of  such  memorial ;  which  oath  the  registrar  and 
masters  in  Chancery  are  hereby  impowered  to  administer,  and 
shall  indorse  a  certificate  thereof  on  every  such  memorial,  and 
sign  the  same." 

By  s.  6  it  is  enacted  that  every  deed  of  which  such  memorial  is 
so  to  be  registered  shall  be  produced  to  the  registrars  at  the  time 
of  entering  such  memorial,  who  shall  indorse  a  certificate  on  such 
deed,  and  therein  mention  the  day,  hour,  and  time  on  which  such 
memorial  is  so  entered  or  registered,  expressing  also  in  what  book, 
page,  and  number  the  same  is  entered. 

Sect.  11  is  as  follows : — '^  And  be  it  further  enacted  that  every 
such  registrar  shall  be  allowed  for  the  entry  of  every  such  memo- 
rial as  is  by  the  Act  directed  the  sum  of  Is.  and  no  more,  in 
case  the  same  do  not  exceed  200  words ;  but,  if  such  memorial 
shall  exceed  200  words,  then  after  the  rate  and  proportion  of  6d. 
an  hundred  for  all  the  words  contained  in  such  memorial,  over  and 
above  the  first  200  words :  and  the  like  fees  for  the  like  number 
of  words  contained  in  every  certificate  or  copy  given  out  of  the 
said  office,  and  no  more ;  and  for  every  search  in  the  said  office. 
Id.  and  no  more." 

Vol.  XVIL  3  1  2 
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1886  There  were  other  sections  referred  to  in  the  argument  which 

MuNTON  need  not  be  set  forth  further  here. 
Lord  Tbubo.  ^^'  Keid>  on  behalf  of  the  plaintifl^,  contended  that  the  defend- 
A  L&I^tii  J.  ^^^  ^^^  *^®  whole  of  the  services  he  rendered  in  the  present  case 
was  only  entitled  to  the  sum  of  Is.  and  no  more,  the  memorial  not 
exceeding  200  words.  He  contended  thaf  when  a  public  senrant 
yxBS  directed  by  statute  to  do  specific  work,  he  could  only  get  that 
remuneration  for  the  work  so  rendered  which  the  statute  ordained 
that  he  should  have  ;  and  he  cited,  amongst  other  cases,  Jones  y. 
Mayor  of  CarmariJien  (1)  in  that  behalf.  He  contended  that,, 
upon  the  true  construction  of  the  statute  of  Anne,  the  registrar 
was  only  entitled  to  charge  the  fees  prescribed  by  s.  11. 

It  is  true  that  that  section  enacts  that  for  entry  of  every  memo- 
rial, if  under  200  words,  he  was  to  have  Is.  and  no  more,  and  that 
for  every  certificate  given  out  of  the  office,  if  under  200  words,  he 
was  to  have  Is.  and  no  more,  and  also  for  every  search  the  sum  of 
Is.  and  no  more.  But,  what  about  the  administering  of  the  oath 
as  prescribed  by  s.  5,  and  without  which  the  memorial  could  not 
be  registered  at  all  ?  By  s.  5  it  is  manifest  that  that  oath  may  be 
taken  either  before  one  of  the  registrars  or  before  a  master  in 
Chancery  ordinary  or  extraordinary.  It  must  be  taken  before 
one  or  the  other.  If  taken  before  a  master  in  Chancery,  it  is 
admitted  that  the  Is.  6d.  fee  could  be  lawfully  charged.  No  one 
disputes  this :  and  it  was  not  disputed  at  the  Bar.  It  was  how- 
ever said,  if  taken  before  the  registrar,  no  fee  could  be  demanded. 
Why  ?  Because,  say  the  plaintiffs,  it  is  covered  by  s.  11.  But 
the  first  answer,  as  it  appears  to  us,  is,  that  s.  11  in  no  way  deals 
with  the  administering  of  the  oath.  It  is  s.  5  and  that  alone  which 
deals  with  this.  If,  then,  the  master  in  Chancery  administering 
the  oath  imder  s.  5  is  entitled  to  the  Is.  6d.,  why  is  not  the  regis- 
trar when  he  performs  the  same  act  ?  It  is  contended  that  he  is 
not,  because,  it  is  argued,  the  word  "  entry  "  in  s.  11  covers  and 
includes  the  administering  of  the  oath.  But,  is  this  so  ?  Until 
the  oath  is  taken,  there  is  to  be  iio  entering  of  the  memorial  at 
all.  In  our  judgment  the  word  "  entry  **  in  s.  11  does  not  include 
the  act  of  administering  of  the  necessary  oath  to  the  requisite 
party ;  and  we  are  against  the  plaintiffs  as  to  this. 

(1)  8  M.  &  W.  605. 
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It  seems  to  us,  too,  as  was  said  by  the  learned  county  court       1886 
judge,  that  it  would  be  a  strange  anomaly  to  hold  that  the  charge     Muiraox 
of  the  registrar  should  be  precisely  the  same  whether  the  neces-  lobd  Tbubo. 
sary  oath  was  administered  by  the  master  and  paid  for  to  him,  .  ,*7~t.  * 
or  whether  it  was  administered  by  the  registrar  himself. 

In  our  judgment,  s.  11  is  not  exhaustiTe  of  all  the  fees  the 

registrar  is  entitled  to;   and  the  defendant  is  entitled  by  the 

statute  of  Anne  to  charge  for  administering  the  oath ;  and  there 

•  is  no  doubt  that  the  Is.  6d.  is  a  reasonable  sum  so  to  charge :  see 

Order  as  to  Supreme  Court  Fees,  1884,  title"  Oaths." 

Now,  as  to  the  fee  of  Is.  for  indorsing  the  certificate  of  the  oath 
upon  the  memorial  and  signing  the  same,  as  is  prescribed  by  s.  5, 
this  charge,  as  it  seems  to  us,  may  be  supported  upon  the  grounds 
above  mentioned  as  to  the  Is.  6d. 

Then,  as  to  the  fee  of  Is.  for  the  certificate  indorsed  upon  the 
deed  to  the  effect  that  it  had  been  registered,  which  deed  so  in- 
dorsed was  thereupon  given  out  of  the  o£Sce  to  the  applicant 
pursuant  to  s.  6.  In  our  judgment  this  l8.,  and  also  the  Is.  for 
indorsing  the  certificate  of  the  date  upon  the  memorial,  can  be 
supported  upon  the  ground  that  it  comes  within  the  very  terms 
of  s.  11,  viz.,  "Every  certificate  or  copy  given  out  of  the  said 
office." 

It  was  argued  that  the  certificate  mentioned  it  this  section 
could  not  mean  the  certificates  we  are  now  dealing  with,  because 
the  section  contemplated  certificates  of  some  length,  and  possibly 
of  more  than  200  words ;  and  it  was  suggested  that  the  certificate 
contemplated  in  this  section  was  the  certificate  mentioned  in  s.  19. 
We  do  not  agree.  The  words  of  s.  11  are  "  Every  certificate  given 
out  of  the  office,"  and  in  our  judgment  include  all  sorts  of  certifi- 
cates, long  and  short,  and  of  whatever  length,  given  out  of  the 
office. 

We  shoiQd  notice  also,  that,  although  the  practice  as  to  tho 
taking  of  the  fees  by  the  office  has  not  been  uniform,  yet  evidence 
was  given  which  undoubtedly  shewed  that  the  case  now  made  by 
the  plaintiffs,  viz.  that  the  whole  of  the  work  executed  by  the  de- 
fendant was  to  be  done  for  Is.,  was  not  the  course  of  practice  as 
it  has  existed  for  nearly  a  century  and  a  half.  It  is  true  that 
the  fees  taken  do  not  tally  exactly  with  those  now  claimed :  but 
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^^^       good  reason,  ^  it  seemed  to  us,  was  given  by  Mr.  Ohannell  to 
MuMTo^     account  for  this,  to  which  we  need  not  now  allude ;  for,  as  it  will 
Lord  f  rubo.  Appear  from  the  above,  we  do  not  found  our  judgment  upon  any 
A.  L.1^  J.  contemporaneous  exposition  of  the  statute  of  Anne ;  but  all  we 
say  is,  that,  if  the  evidence  given  in  this  case  is  to  be  looked  at 
at  all,  in  our  judgment  it  is  far  more  in  favour  of  the  defendant's 
contention  than  that  of  the  plaintiffs.    Fees  from  time  immemo- 
rial largely  in  excess  of  the  plaintiffs'  contention  have  been  taken 
in  the  o£Sce,  though  not  as  it  would  appear  identical  with  those 
now  claimed. 

In  our  judgment,  the  learned  county  court  judge  arrived  at  a 
correct  decision.  We  affirm  him,  and  give  judgment  for  the 
defendant,  with  costs. 

•  Judgment  for  the  defendant. 

Solicitors  for  plaintiffs :  Mtmian  &  Morris. 
Solicitors  for  defendant :  Wainwright  &  BaiUie. 

J.  & 


jpr^^'^  [m  THE  COURT  OP  APPEAL.] 


June  11. 


THE  QUEEN  v.  THE  JUDGE  OP  THE  BLOOMSBURY  COUNTY 

COURT. 

ParUamcntary  ElecHon — Betuming  Officer^ 8  Charges — Toioatiofi-^FaiiiamtrU- 
ury  Mectiona  (Betuming  Officers)  Act^  1875  (38  &  39  ViU.  c.  84), «.  4^- 
Application  to  "  tJie  Court,'"  what  is. 

Sect.  4  of  38  &  39  Vict.  c.  84,  enacts  that  an  application  to  tax  the  charges  of 
the  returning  officer  at  a  parliamentary  election  may  be  made,  within  fourteen 
days  from  the  delivery  of  his  account,  to  the  county  court  having  JuriBdicti<»i 
at  the  place  of  nomination  for  the  election : — 

Held^  that  an  application  made  within  the  specified  time  to  the  registrar  of 
the  county  court  when  the  judge  was  not  sitting,  was  properly  made  within  a.  4. 

Application  to  the  Bloomsbnry  County  Court  for  a  taxation 
of  the  charges  of  the  returning  officer  at  the  election  of  members 
of  parliament  for  the  Harrow  division  of  the  county  of  Middlesex, 
under  38  &  39  Vict  c.  84,  s,  4. 

The  account  was  sent  to  the  candidates  on  the  30th  of  De- 
cember, 1885,  amounting  to  698Z.  15s.    On  the  31st  of  December, 
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a  notice,  dated  the  30th  of  December,  addressed  to  the  registrar       1886 

of  the  Bloomsbtiry  County  Court,  and  signed  by  the  two  candi-  the  Qtjken" 

dates,  was  deliyered  at  the  ofiSces  of  the  court,  requesting  an    j    ^' 

appointment  to  tax  the  returning  officer's  charges,  and  was  duly  Bloomsbubt 

County 
filed  by  the  registrar,  who  fixed  Tuesday,  the  5th  of  January,      Court. 

1886,  to  proceed  with  the  taxation.    The  judge  was  away  at  the 

time,  and  the  registrar  had  ho  means  of  communicating  with  him : 

and,  doubting  his  power  to  give  the  appointment  in  the  absence 

of  the  judge,  the  registrar  withdrew  it ;  and,  on  the  judge's  return, 

he  after  the  lapse  of  fourteen  days  from  the  delivery  of  the  notice 

obtained  from  him  a  fresh  appointment,  and  a  direction  to  him 

(the  registrar)  to  proceed  to  tax.  Thereupon  the  returning  officer 

obtained  a  rule  nisi  for  a  prohibition,  against  which, 

B.  Henn  CoUinSy  Q.C.  (PotvncUly  with  him),  shewed  cause  on  . 
behalf  of  Mr.  Waddy,  one  of  the  candidates.  The  notice  to  the 
registrar  was  given  in  due  time  and  to  the  proper  person ;  the 
registrar  being  the  proper  person  to  receive  and  file  all  proceed-^ 
ings  in  the  county  court.  Sect.  4,  sub-s.  8,  of  the  Act  in  question 
directs  the  application  for  a  taxation  to  be  made  to  *^  the  Court 
as  defined  in  this  section ;"  and  the  definition  is,  "  the  Court  for 
the  purposes  of  this  Act  shall  be  in  the  city  of  London  the  Lord 
Mayor's  Court,  and  elsewhere  in  England  the  county  court 
having  jurisdiction  at  the  place  of  nomination  for  the  election 
to  which  the  proceedings  relate."  To  the  **  Court "  does  not  mean 
to  the  judge  personally,  but  to  the  officer  through  whom  all 
applications  to  the  Court  are  made :  9  &  10  Vict.  c.  95,  ss.  24r-30. 
[He  also  referred  to  the  County  Court  Bides  of  1875.] 

Bansey,  appeared  for  Mr.  Milner,  the  other  candidate. 

B.  0.  Olenn,  (SirB.  Webster,  Q.C.,  with  him),  in  support  of  the 
rule.  The  County  Court  Kules  of  1875  came  into  force  after  the 
passing  of  the  Act  in  question ;  and  all  the  powers  of  the  registrar 
are  limited  to  matters  of  procedure.  By  s.  4,  sub-s.  3,  of  the  Act, 
the  application  for  an  order  to  tax  the  charges  of  the  returning 
officer  must  be  made  within  fourteen  days  from  the  delivery  of 
the  account,  and  to  the  judge  himself;  and  no  one  has  power  to 
enlarge  the  time.  The  judge  is  to  exercise  his  discretion  as  to 
the  time  and  place  and  mode  of  taxation.    It  is  true  he  may 
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ig86        delegate  the  duty  of  taxing  the  charges  to  the  registrar :  but 

TheQcxen'  ^^^  delegation  must  be  the  act  of  "  the  Court."    The  registrar 

T_^-  is  not  the  Court.    No  inconvenience  can  arise  from  the  tem- 

BLOOK8BX7BT  porarj  absence  of  the  judge,  seeing  that  any  other  county  court 

CouBT.      judge  might  act  for  him :  see  30  &  31  Vict.  c.  142,  s.  20. 

Denhan,  J.  I  think  we  have  no  power  to  extend  the  time  for 
making  the  application  to  the  county  court  judge  for  a  taxation 
of  the  account  of  the  returning  officer's  charges,  under  the  4th 
section  of  the  Parliamentary  Elections  (Betuming  Officers)  Act, 
1875  (38  &  39  Vict  c.  84).  So  far  I  agree  with  Mr.  Glenn :  but  I 
cannot  go  along  with  him  in  his  contention  as  to  the  manner  in 
which  the  application  to  "  the  Court "  is  to  be  made.  There  is  no 
magic  in  the  words  "  apply  to  the  Court."  They  are  to  be  con- 
strued with  reference  to  the  practice  of  the  court  and  the  inten- 
tion of  the  legislature  and  the  rights  of  the  parties.  I  think  we 
shoiQd  be  doing  injustice,  and  departing  from  the  intention  of 
the  legislature,  as  well  as  violating  the  practice  of  the  Court,  if 
we  held  that  the  notice  of  the  30th  of  December,  1885,  was  not  an 
application  to  the  Court  under  s.  4^  It  is  well  known  that  county 
courts  are  courts  existing  in  great  numbers  all  over  the  country, 
one  judge  being  sometimes  appointed  to  preside  oyer  twelve  or 
more  courts.  The  judge  is  ambulatory.  The  registrar,  on  tlie 
contrary,  is  (since  19  &  20  Yict.  c.  108)  confined  to  his  own  par- 
ticular court,  where  he  is  bound,  except  on  holidays,  to  attend 
daily  to  transact  the  ordinary  business  of  his  office.  The  expres- 
sion *^  the  Court "  must  therefore  be  construed  with  reference  to 
this  state  of  things.  This  being  so,  the  registrar  is  the  person  to 
whom  one  would  naturally  go  for  the  purpose  of  an  appointment 
to  tax.  The  legislature  being  aware  of  this,  there  comes  an  Act 
enabling  candidates  at  parliamentary  elections  to  have  the  return- 
ing officer's  charges  taxed.  The  judge  may  be  away  performing 
his  ordinary  duties  in  another  court.  The  section  enacts  that»  if 
the  person  from  whom  payment  is  claimed  objects  to  any  part  of 
the  claim,  he  may  at  any  time  wUhin  fourteen  days  from  the  time 
when  the  account  is  transmitted  to  him  apply  to  the  (county) 
Court  for  a  taxation,  and  the  Court  shall  have  jurisdiction  to  tax 
the  account  in  such  manner  and  at  such  time  and  place  as  the 
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Court  thinks  fit,  &c.  The  person  to  tax  would  in  the  first  place  1886 
be  the  judge ;  but  he  may  delegate  that  duty  to  the  registrar,  "xraQumT 
It  does  not,  however,  follow  thence  that  for  the  purpose  of  the  j™^  q, 
notice  of  the  candidate's  desire  to  have  the  account  taxed  there  Bloomsbubt 
shall  be  a  direct  application  to  the  Court  in  a  formal  manner.  Goubt. 
There  are  many  cases  in  the  superior^  courts  where  an  application  Den"^  j. 
to  the  Court  does  not  mean  a  formal  application  to  ihe  judge  or 
judges  in  open  court,  but  to  the  judge's  clerk  or  to  a  master. 
What  is  the  object  to  be  attained  here  ?  It  is  simply  that  the 
account  shall  be  taxed.  VThat  is  required  for  that  purpose? 
The  notice  of  the  candidate's  desire  to  have  the  account  examined 
shall  be  given  to  the  person  whose  business  it  is  to  receive  all 
notices,  and  who  is  always  present  at  the  offices  of  the  court.  It 
seems  to  me  that  that  is  abundantly  sufficient  to  enable  every- 
thing to  be  done  which  is  required  under  this  Act.  The  registrar 
here  did  get  a  notice  in  due  time,  signed  by  both  the  candidates, 
requiring  him  to  appoint  a  time  and  place  for  the  taxation.  This 
taxation  the  candidates  havie  an  absolute  right  to  require ;  and 
nothing  is  necessary  to  be  done  by  them  but  to  convey  to  the 
Court  that  such  is  their  desire.  There  is  no  necessity  for  a 
formal  notice.  It  is  said  that  there  is  a  discretion  in  the  Court 
to  order  a  taxation.  I  apprehend  that  cannot  be  so.  There  are 
many  cases  where  the  very  subject-matter  prevents  it  from  being 
so,  otherwise  the  Court  would  be  placed  in  an  extraordinary  and 
embarrassing  position.  The  registrar,  it  seems,  did  in  pursuance 
of  the  notice  appoint  a  day  for  the  taxation.  He  did  that  erro- 
neously. Finding  he  was  wrong,  he  brought  the  application  pro- 
perly before  the  judge ;  and  the  judge  made  an  order  refeiring 
the  account  to  the  registrar  for  taxation.  I  think  nothing  has 
been  done  to  render  it  improper  for  the  judge  to  make  that  order. 
I  think  both  the  registrar  and  the  judge  took  the  right  course, 
and  that  there  is  no  ground  for  this  application. 

Wills,  J.  I  am  of  the  same  opinion,  and  I  entertain  ;io  doubt 
whatever.  When  the  38  &  39  Vict.  c.  84,  was  passed  the  legisla- 
ture must  have  perfectly  well  known  that  there  are  county  courts 
all  over  the  kingdom  where  the  judge  sits  only  periodically. 
That  being  so,  one  should  be  slow  to  think  they  would  have 
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1886        passed  an  enactment  the  effect  of  which  would  be  yirtually  to 

XhbQubkn"  deprive  parties  of  the  right  which  the  statute  itself  has  created, 

T^-  ^-     which  would  be  the  case  if  the  4th  section  is  to  be  construed  in 
Judge  of 

BL00M8BTJBY  tho  strfct  seuso  for  which  the  retumine  officer  contends,  viz.  that 
County 
CouBT.      the  application  for  a  taxation  of  the  returning  officer's  cha^^ 

wiusTj.      must  be  made  to  the  judge  personally  sitting  in  court.    I  see  no 

necessity  for  holding  anything  of  the  kind.    It  is  said  that  no 

practical  inconvenience  can  arise,  seeing  that  any  county  court 

judge  may  sit  for  any  other  county  court  judge :  19  &  20  Vict. 

c.  108,  s.  6.    That,  however,  must  be  at  the  request  of  the  judge. 

Turning  to  the  county  court  rules  in  force  when  this  Act  was  passed 

I  find  that  the  registrar  is  required  to  keep  an  office  which  shall 

be  open  every  day  ftom  ten  o'clock  in  the  morning  until  four 

o'clock  in  the  afternoon,  except  on  Saturday,  when  the  closing 

hour  is  one  o'clock,  and  except  on  the  usual  holidays  (rule  6) ; 

and  he  is  also  required  (by  s.  27  of  9  &  10  Vict.  c.  95,  and  rule  11) 

to  issue  all  summonses,  warrants,  precepts,  and  writs  of  execution, 

and  to  register  all  orders  and  judgments  of  the  Court,  and  keep 

an  account  of  proceedings  of  the  Court,  &c.    And,  whereas  the 

registrar  might  formerly  have  been  registrar  of  several  courts  of 

a  district,  now,  by  19  &  20  Vict.  c.  108,  s.  8,  he  is  confined  to  one 

court ;  and  by  13  &  14  Vict.  c.  61,  s.  3,  he  is  required  to  reside 

within  the  district  for  which  he  is  appointed.    If,  then,  the 

registrar  is  to  issue  all  process  and  record  all  the  proceedings 

of  the  Court,  why  should  he  not  be  the  proper  person  to  whom 

an  application  of  this  sort  should  be  addressed  ?    It  is  obviously 

more  convenient  that  the  application  should  be  made  to  one  who 

is  always  on  the  spot,  than  that  it  should  be  made  to  the  judge, 

who  is  often  necessarily  elsewhere.     The  county  court  is  the  old 

county  court  remodelled  by  statute :  neither  the  judge  per  se  nor 

the  registrar  is  the  Court.    I  see  no  difficulty  in  giving  to  s.  4  of 

the  Act  of  1875  the  construction  which  convenience  and  good 

sense  requires  to  be  given  to  it.     The  rule  must  be  discharged, 

with  costs. 

Bttle  discharged. 

J.  S. 
The  returning  officer  appealed. 
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1886.  Jtme  11.    B.  G.  Olenn  (Bose-In/nes,  with  him),  for  the       1886 

*  returning  ofiGcer,  argued  as  in  the  Court  below.  The  Queex 

B.  Henn  Collins,  Q.C.  (W.  B.  Ferguson,  with  him),  and  E.  W.    j^^.  ^^ 

Garrett,  for  the  candidates,  were  not  heard.  Bloomsbubt 

CouirrT 


Ck)t;BT. 


Lord  Hebschell,  L.C.  I  am  of  opinion  that  the  judgment  of 
the  Queen's  Bench  Division  should  be  affirmed.  The  4th  section 
of  38  &  39  Vict.  c.  84,  provides  that  if  a  person  from  whom  pay- 
ment is  claimed  by  the  returning  officer  objects  to  the  claim, 
he  may  at  any  time  within  fourteen  days  from  the  time  when  the 
account  is  transmitted  to  him,  apply  to  the  county  court,  having- 
jurisdiction  at  the  place  of  nomination  for  the  election,  for  a 
taxation  of  the  account  Here  the  application  was  made  by 
letter,  dated  the  30th  of  December,  1885,  from  the  candidates' 
solicitors,  stating  that  they  "  hereby  request  that  a  day  may  be 
fixed  for  taxation  of  the  returning  officer's  charges."  That  appli- 
cation  was  made  within  the  fourteen  days  prescribed  by  the  Act. 
The  county  court  judge  was  not  then  sitting.  It  was  not  known 
where  he  was,  and  he  was  not  to  sit  again  until  the  25th  of  Janu- 
ary, 1886.  It  has  been  argued  that  the  application  under  the 
4th  section  must  be  made  to  the  judge  sitting  in  court.  Kow 
the  legislature  knew,  when  this  Act  was  passed,  that  the  judge  of 
a  county  court  sits  at  intervals  only,  whilst  the  registrar  is  always 
there.  If  the  construction  contended  for  on  behalf  of  the  return- 
ing officer  be  right,  in  many  cases  it  would  be  impossible  to 
obtain  any  taxation  at  all,  because  impossible  to  comply  with  the 
provisions  of  the  section.  That  result  cannot  have  been  intended 
by  the  legislature.  It  is  said  that  by  s.  20  of  30  &  31  Yict.  c.  142, 
one  county  court  judge  is  enabled  to  do  the  work  of  another, 
when  sitting  out  of  that  other's  jurisdiction,  so  that  the  applica- 
tion could  be  made  to  any  county  court  judge.  I  doubt  extremely 
whether  that  section  applies  where  a  statute  says,  as  s.  4  of 
38  &  39  Yict.  c.  84,  says,  that  application  must  be  made  to  the 
county  court  "  having  jurisdiction  at  the  place  of  nomination  for 
the  election  to  which  the  proceedings  relate."  I  see  nothing  to 
prevent  s.  4  from  meaning  that  the  application  may  be  made  by 
intimating  to  the  proper  officer  of  the  Court  that  the  candidates 
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1886       do  so  apply.    I  am,  therefore,  of  opinion  that  this  application 

The  Qusxxr  was  properly  made  within  s.  4.     There  is  nothing  in  the  statute 

JuDQB  OF    ^  ^^^^  ^^  ^^  j^^^  must  deal  with  the  application  in  any 

^^^sBvuY  limited  time,  and,  having  been  properly  made,  he  had  jurisdiction 

CouBT.      to  deal  with  it  as  he  did. 

LoBD  EsHEB,  M.B.  I  am  of  the  same  opinion.  I  agree  that 
the  legislature  must  have  known  that  county  court  judges  only 
sit  at  intervals,  whilst  the  registrar,  as  Denman,  J.,  pointed  out 
in  the  Court  below,  is  coiifined  to  his  own  particular  court,  where 
he  is  bound  to  sit  daily  except  on  holidays. 

Fbt,  L.J.  I  am  of  the  same  opinion.  I  agree  with  what 
Wills,  J.,  said  in  the  Court  below,  that  neither  the  judge  per  ae, 
uor  the  registrar,  is  'Hhe  Court."  The  appeal  must  be  dis- 
missed. 

Appeal  cUsnUsaed. 

Solicitors  for  the  returning  oiBScer :  Bose-Innes,  Son^  &  Crick. 
Solicitors  for  the  candidates:  EepburUf  Sans,  dt  CutUffe^  and 
Warburton  dt  Be  Paula. 

W.A. 
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GILBERT  AOT  Anothbb  v.  THE  CORPORATION  OF  TRINITY  HOUSE.        1886 

JtmeU. 


Negligence— Liability — CorpoT<Uion  performing  FMic  Duties — Servants  of  the  . 
Crownr-Trinity  House—Merchant  Shipping  Act^  1854  (17  <fc  18  Vict. 
e.  104),  Farts  VI.  and  VII. 

By  the  Merchant  Shipping  Act,  1854,  the  supermtendence  and  management 
of  all  lighthoases  and  beacons  in  England  and  the  adjacent  seas  are  vested  in 
the  Trinity  House,  subject  to  the  existing  jurisdiction' of  local  lighthouse  autho- 
rities: the  Trinity  House  shall  continue  to  hold  and  maintain  all  j^operty 
vested  in  them  in  the  same  manner  and  for  the  same  purposes  as  they  have, 
hitherto  held  and  maintained  the  same,  and  extensive  powers  are  given  to  them, 
to  be  exercised  with  the  consent  of  the  Board  of  Trade,  in  respect  of  the  manage- 
ment and  control  of  lighthouses  and  beacons  which  are  subject  to  the  jurisdic- 
tion of  local  authorities,  and  in  other  respects.  The  Act  further  provides  that 
the  light  dues  levied  by  the  Trinity  House  shall  be  darried  to  the  account  of 
the  Mercantile  Marine  Fund ;  that  the  expenses  incurred  in  respect  of  the  ser- 
vice of  lighthouses  and  beacons  shall  be  paid  out  of  that  fund;  that  the  Trinity 
House  shall  account  to  the  Board  of  Trade  for  their  receipts  and  expenditure, 
and  that  their  accounts  shall  be  audited  by  the  Commissioners  of  Audit : — 

Held,  that  the  Corporation  of  Trinity  House  were  not  by  virtue  of  the 
Merchant  Shipping  Act,  1854,  constituted  servants  of  the  Crown  so  as  to 
exempt  them  from  liability  to  an  action  for  negligence  in  the  performance 
of  their  duties. 

A  beacon  vested  in  the  Corporation  of  Trinity  House  having  become  partially 
destroyed,  they  licensed  G.  to  remove  it,  and  in  so  doing  he  n^ligently  left  an 
iron  stump  sticking  up  imder  water.  In  an  action  to  recover  damages  caused 
thereby  to  the  plaintiffs'  ship : — 

Held,  that  the  defendants  were  liable  for  G.*8  negligence. 

Motion  to  set  aside  the  verdict  and  judgment  obtained  by  the 
plaintifis  in  an  action  tried  before  Grove,  J.^  and  a  jury,  and  for 
a  new  trial,  or  to  enter  judgment  for  the  defendants. 

Claim  for  damages  in  respect  of  injuries  to  the  plaintiffs'  vessel 
and  cargo  by  reason  of  the  negligence  of  the  defendants,  or  their 
servants,  in  not  having  removed  part  of  an  old  beacon,  the  pro- 
perty of  and  vested  in  the  defendants. 

Defence  (inter  alia),  that  the  beacon  was  not  the  property  of  or 
vested  in  the  defendants ;  that  they  were  not  liable  in  respect  of 
any  damage  occurring  as  alleged  in  the  statement  of  claim,  there 
being  no  duty  imposed  upon  them  to  remove  the  part  of  the 
beacon;  and  that  the  defendants  were  not  liable  in  respect  of 
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any  damage  caused  by  defectiye  beacons,  or  by  parts  of  the  same 

QiLBKBT     being  misplaced  or  carried  away. 

CoBPORATiow      ^^  *^®  ^^^^  ^*  appeared   that  prior  to  1861  the  beacon  in 

OP  TRiNmr    question  was  the  property  of  the  defendants,  and  vested  in  them. 

In  1861  it  had  been  partially  destroyed,  and  one  Griffiths  applied 

to  the  defendants  for  permission  to  remoye  what  remained  of  it 

The  defendants  gave  Griffiths  permission  to  do  so,  and  he  remored 

part,  but  left  an  iron  stump  hidden  by  water.    The  plaintifis' 

vessel  ran  upon  the  stump  and  was  injured. 

Grove,  J.,  left  the  case  to  the  jury,  and  in  answer  to  questions 
put  to  them  by  the  learned  judge  they  found  that  the  stump  was 
a  danger  to  navigation ;  that  the  plaintiffs'  vessel  was  injured  by 
reason  of  the  negligence  of  the  defendants  or  some  one  for  whose 
negligence  they  were  responsible ;  that  Griffiths  acted  under  their 
authority ;  and  that  there  was  no  negligence  on  the  part  of  the 
captain  of  the  vessel.  They  also  found  a  general  verdict  for  the 
plaintiffs,  and  Grove,  J.,  gave  judgment  accordingly. 

The  grpunds  stated  in  the  defendants'  notice  of  motion  were, 
misdirection  in  leaving  the  case  to  the  jury,  and  that  the  judg- 
ment was  wrong  by  reason  that  the  facts  proved  at  the  trial 
disclosed  no  legal  liability  on  the  part  of  the  defendants. 

Sir  W.  PhiUimore,  Q.G.,  and  E.  TJ.  BuUen,  for  the  defendants. 
The  learned  judge  at  the  trial  ought  not  to  have  left  the  case  to 
the  jury.  The  defendants  were  in  the  position  of  servants  of  the 
Crown,  and  therefore  not  liable  for  the  negligence  of  Griffiths, 
even  if  he  was  their  servant.  The  authority  of  the  Corporation 
of  Trinity  House  in  respect  of  the  control  of  lighthouses  and 
beacons  has  been  of  gradual  growth  for  a  very  long  period  of 
time  before  the  year  1854  Originally  it  would  seem  that  beacons 
on  our  coasts  were  for  the  most  part  private  property.  In  order 
to  prevent  these  means  of  safety  to  mariners  being  neglected  in 
private  hands,  the  guild  or  fraternity  of  the  Elder  Brethren  of 
Trinity  House  repaired  and  maintained  beacons,  at  first,  perhaps, 
as  a  charity,  and  in  process  of  time  acquired  rights  in  respect  of 
the  control  and  management  of  them.  In  1836  many  of  the 
lighthouses  and  beacons  on  the  coasts  were  under  the  control  and 
management  of  local  bodies  to  whom  they  had  been  leased  by  the 
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Crown;  and  by  6  &  7  Will.  4,  c.  79,  repealed  by  the  Meichant  1886 
Shipping  Act,  1854,  those  lighthouses  and  beacons  were  vested  in  Oilbsbt 
the  Corporation  of  Trinity  House.  By  charters  of  1514  (6  Hen.  8)  oobporatiok 
and  1685  (1  Jac.  2)  powers  were  given  to  the  Brethren  of  Trinity  ^^^^^ 
House  to  hold  lands  of  a  certain  value,  and  thereout  to  pay  a 
<^haplain  to  perform  certain  religious  offices.  "  Loads  manage, 
pilotage,  primage,  buoyage,  &c.,"  were  also  granted  to  them,  and 
the  amount  of  the  dues  to  be  received  in  respect  thereof  were 
.specified,  and  the  dues  so  received  were  to  be  expended  in  repair- 
ing almshouses,  and  for  the  relief  of  poor  brethren  and  sisters  and 
sea£Buing  men.  It  would  seem  that  up  to.  the  year  1854  the 
brethren  took  the  dues  for  their  own  use,  but  that  was  put  an  end 
to  by  the  Merchant  Shipping  Act,  1854,  the  effect  of  which  statute 
is  to  make  the  corporation  mere  collectors  of  the  dues  payable  in 
respect  of  lighthouses  and  beacons.  By  s.  389  the  superintendence 
and  management  of  all  lighthouses,  buoys,  and  beacons  in  Eng- 
land, &c.,  and  the  adjacent  seas  and  islands,  shall  be  vested  in 
the  Trinity  House,  subject  to  the  existing  jurisdiction  of  local 
lighthouse  authorities.  They  are  termed,  together  with  other 
bodies  ^'Geneial  Lighthouse  Authorities;"  and,  subject  to  the 
provisions  of  the  Act,  shall  continue  to  hold  and  maintain  all 
property  now  vested  in  them  in  that  behalf  in  the  same  manner 
and  for  the  same  purposes  as  they  have  hitherto  held  and  main- 
tained the  same.  By  &  417  all  light  dues  or  other  sums  received 
by  or  accruing  to  the  Trinity  House  are  to  be  carried  to  the 
Mercantile  Marine  Fund.  By  s.  420  the  establishments  of  the 
General  Lighthouse^  Authorities,  on  account  of  the  services  of 
lighthouses,  buoys,  and  beacons,  are  to  be  fixed  by  Her  Majesty 
in  Council*;  and  no  increase  of  any  establishment  or  part  of  an 
establishment  so  fixed  shall  be  made  without  the  consent  of  the 
Board  of  Trade.  By  s.  422  each  of  the  general  lighthouse 
authorities  shall  submit  to  the  Board  of  Trade  estimates  of  all 
expenses  to  be  incurred  by  them  in  respect  of  the  matters  afore- 
said, and  the  Board  of  Trade  shall  consider  and  may  approve 
.  such  estimates,  and  by  s.  423  no  expense  is  to  be  allowed  unless 
.  sanctioned  by  the  Board  of  Trade.  By  s.  424,  for  the  purpose  of 
erecting  and  repairing  lighthouses,  and  other  extraordinary  ex- 
penses connected  with  the  same  services,  the  Treasury  may,  upon 
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1886  the  application  of  the  Board  of  Trade,  adyance  sums  out  of  the 
GiLBEBT  Consolidated  Fond  of  the  United  Kingdom,  and  pay  the  same 
CoBP<MATioN  ^^*^  *^®  Mercantile  Marine  Account.  By  s.  428  the  acconnts  of 
OP  Tbihttt  the  whole  of  the  receipts  and  expenditure  of  the  Mercantile 
Marine  Fund  are  periodically  to  be  audited  by  the  Commissioners 
of  Audit.  Under  these  enactments  the  defendants,  it  is  con- 
tended, are  simply  the  hands  to  collect  the  dues,  and  to  expend 
the  sums  receiyed  in  the  erection,  maintenance,  and  repair  of 
lighthouses,  &c.,  as  they  may  be  allowed  by  the  Board  of  Trade. 
They  get  no  profit  in  any  sense.  They  are  not  in  the  position  of 
a  body  making  profits,  and  haying  a  local  destination  for  those 
profits.  Whateyer  they  receiye  or  expend  affects  the  whole 
country,  not  one  locality  only,  and  in  this  respect  they  differ 
from  the  position,  with  respect  to  lighthouses  yested  in  them, 
of  the  trustees  of  the  Mersey  Docks :  Tder^ey  Docks  and  Hctrbowr 
Board  y.  Overseers  ofLlaneilian.  (1)  They  are  in  the  position  of 
a  goyemment  department,  such  as  the  Board  of  Trade,  or  of  a 
great  officer  of  the  state,  such  as  the  Secretary  of  State  for  War, 
or  the  Postmaster  GeneraL 

[Wills,  J.  According  to  your  contention  s.  430  of  the  Mer- 
chant Shipping  Act,  1854,  which  exempts  the  Trinity  House  from 
payment  of  rates,  is  unnecessary.] 

That  section  is  merely  declaratory  of  the  law. 

[Wills,  J.  The  defendants  haye  been  sued  for  negligence  in 
Bomnejf  Marsh  y.  Corporation  of  Trinity  House,  (2)] 

In  that  case  they  were  sued  as  shipowners,  the  negligence  being 
that  of  one  of  their  seryants  in  managing  a  pilot-cutter,  but  they 
are  not  liable  to  be  sued  for  negligence  in  performing  one  of  the 
functions  of  goyemment  entrusted  to  them.  The  great  oflScers 
of  state  may  be  sued  in  some  other  capacity.  Proceedings  haye 
oeen  taken  against  the  Secretary  of  State  for  War  in  respect  of 
his  capacity  to  hold  lands:  Kirk  y.  The  Queen.  (3)  So  also 
against  the  Secretary  of  State  for  India.  The  Corporation  of 
Trinity  House  is  not  a  substitution  for  priyate  enterprise,  nor  is 
it  a  corporation  formed  for  trading  or  other  profitable  purposes, 
as  were  the  Mersey  Docks  Trustees:  Mersey  Docks  Trustees  r. 

(1)  14  Q.  B.  D.  770.  (2)  Law  Rep.  5  Ex.  204 ;  7  Ex.  247. 

(3)  Law  Rep.  14  Eq.  558. 
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Oihbs.  (1)    The  fonndation  of  the  judgments  in  that  case  is  that       1886 
the  trustees  were  not  a  pnblic  body  acting  for  the  whole  nation,     Gilbekt 
as,  it  is  contended,  the  defendants  here  are.    The  true  test  whether  coRroiiATio» 
the  privilege  of  the  Crown  applies  is  stated  in  the  judgments   op  Trinity 
of  the  House  of  Lords  in  the  leading  case,  Mersey  Docks  y. 
Cameron.  (2)    The  defendants  here  are  constituted  for  "  public 
purposes  such  as  are  required  and  created  by  the  goyemment  of 
the  country,  and  are  therefore  to  be  deemed  part  of  the  use  and 
service  of  the  Crown."     If  that  be  so,  the  defendants,  being 
servants  of  the  Crown,  entrusted  with  the  performance  of  public 
functions,  are  not  liable  for  the  negligence  of  an  inferior  servant 
of  the  Crown.    The  principles  should  be  applied  of  Nicholson  y. 
Mounsey  (3),  Lane  v.  Cotton  (4),  Whitfield  v.  Le  Despencer  (5), 
Mersey  Bocks  Trustees  v.  QiUbs  (6),  Coe  v.  Wise  (7),  dkiAForbesr 
V.  Lea  Conservancy  Board.  (8)      Griffiths  was  at  most  a  mere 
licensee  of  the  defendants  to  remove  the  beacon,  and  they  having 
sold  what  remained  of  it  to  him,  were  not  liable  for  his  acts  r 
BaHleU  v.  Baker.  (9) 

Pyke,  {Bucknillf  Q.C.,  with  him),  for  the  plaintiffs,  was  not 
called  on. 

Dat,  J.  In  this  case  two  questions  arise.  First,  are  the  defen- 
dants liable  to  be  sued  at  all  in  respect  of  injuries  caused  by 
reason  of  the  negligent  condition  in  which  beacons,  or  the 
remains  of  beacons,  vested  in  them  are  kept  ?  Secondly,  is  there 
any  evidence  of  negligence  on  the  part  of  a  person  for  whom  the 
defendants  could  be  held  responsible?  I  entertain  no  doubt 
whatever  on  the  first  point.  The  law  is  plain  that  whosoever 
undertakes  the  performance  o^  or  is  bound  to  perform,  duties — 
whether  they  are'  duties  imposed  by  reason  of  the  possession  of 
property,  orrby  the  assumption  of  an  office,  or  however  they  may 
arise — is  liable  for  injuries  caused  by  his  negligent  discharge  of 
those  duties.  It  matters  not  whether  he  makes  money  or  a  profit 
by  means  of  discharging  the  duties,  or  whether  it  be  a  corporation 

(1)  Law  Rep.  1  H.  L.  93.  (5)  2  Cowp.  764. 

(2)  11  H.  L.  443.     Judgment  of         (6)  Law  Rep.  1  H.  L.  93.    Judg- 
Lord  Westbury  at  pp.  504,  505,  and      ment  of  Blackburn,  J.,  at  p.  111. 

of  Lord  Cianworth  at  p.  506.  (7)  6  B.  &  S.  440. 

(3)  15  East,  384.  (8)  4  Ex.  D.  116. 

(4)  1  Ld.  Raym.  646.  (9)  3  H.  &  a  153 ;  34  L.  J.  (Ex.)  8. 
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^^^        or  an  individual  who  has  undertaken  to  discharge  them.     It  is 

GiLBKBT     also  immaterial  whether  the  person  is  gfuilty  of  negligence  by 

CoBFOBATioN  himsolf  or  by  his  servants.    If  he  elects  to  perform  the  duties  by  his 

^'house.      servants,  if  in  the  nature  of  things  he  is  obliged  to  perform  the 

^—j  duties  by  employing  servants,  he  is  responsible  for  their  acts  in 
the  same  way  that  he  is  responsible  for  his  own.  As  to  persons 
who  have  undertaken  duties  of  a  public  character,  and  discharge 
them  without  profit  or  emolument,  take  the  case  cited  in  argu- 
ment, Mersey  Docks  and  Harbour  Board  v.  Overseers  of  IZomeir 
lian  (1).  Now  to  my  mind  it  would  have  made  no  diflference  in 
that  decision  if  the  Commissioners  for  the  Mersey  Docks  had 
been  amalgamated  into  one  commission  with  the  commissioners 
of  any  number  of  other  docks.  It  is  not  because  they  have 
more  duties  to  discharge  that  they  are  less  liable  for  the  con- 
sequence of  their  negligence.  It  is  not  because  they  have  more 
opportunities  of  doing  wrong  that  they  are  to  be  less  liable  to 
make  compensation  for  the  wrong  when  they  have  done  it.  In 
the  same  way  I  can  see  no  difference  in  the  liability  of  persons 
who  have  undertaken  the  discharge  of  duties  in  respect  of  50  or 
500  lighthouses  than  if  they  have  undertaken  the  discharge  of 
duties  in  respect  of  one.  As  to  the  history  of  Trinity  House,  I 
have  no  doubt  it  is  true  that  it  has  grown  up  gradually  with  the 
amalgamation  of  lights  or  beacons  which  were  at  one  time  almost 
universally  private  property.  Persons  erected  beacons  or  light- 
houses where  they  were  required,  and  those  who  navigated  the 
seas,  at  first  perhaps  voluntarily  and  afterwards  by  compulsion, 
paid  tolls  in  respect  of  those  beacons  and  lighthouses.  Bights 
gradually  grew  up ;  rights  recognised  by  law ;  rights  enforced,  it 
may  be,  by  charters  or  by  Acts  of  Parliament.  With  the  gradual 
development  of  those  rights  it  became  necessary  at  last  to  bring 
all  those  lighthouses  and  beacons  under  one  general  authority, 
and  eventually  in  1854,  the  whole  system,  afid  the  whole  law 
with  respect  to  them,  was  more  or  less  amalgamated.  They  were 
all  brought  under  the  one  central  authority  of  the  Trinity  Board, 
which  had  long  had  an  existence,  originally  as  a  private  body, 
and  gradually  and  naturally  developing  its  authority  and  influence 
and  acquiring  fresh  powers,  until  at  length  all  lighthouses  and 

(1)  14  Q.  B.  D.  770. 
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beacons  (including  the  beacon  in  question)  were  vested  in  it.       1886 
Now  does  all  this  cause  the  Trinity  Board  to  be  servants  of  the     Qilbibt 
Crown?    I  cannot  conceive  that  they  represent  the  Crown  as  qobpobatioh 
servants  any  more  because  they  deal  with  all  the  lighthouses  and    orTnnmrt 

beacons  than  the  Board  of  the  Mersey  Docks  represent  the  Crown       

because  they  deal  with  the  lighthouses  in  the  port  of  Liverpool, 
or  the  harbour  of  the  Mersey.  The  Trinity  House,  to  my  mind, 
is  not  in  the  position  of  a  great  officer  of  state.  It  is  nothing 
more  than  an  amalgamation  by  authority  of  state  of  a  vast  number 
of  bodies  having  general  authority  over  the  lighthouses  and 
beacons  and  buoys  throughout  the  country  for  the  general  con- 
venience. It  is  a  corporation  with  very  great  powers  vested  in  it 
by  statute,  but  in  no  possible  sense  can  it  be  deemed  to  represent 
the  Crown.  All  the  great  officers  of  state  are,  if  I  may  say 
so,  emanations  from  t&e  Crown.  They  are  delegations  by  the 
Crown  of  its  own  authority  to  particular  individuals.  That  is  not 
the  case  with  the  Trinity  House,  which  has  its  nature  and  origin 
defined  with  sufficient  clearness  to  enable  us  to  say  that  at  any 
rate  it  is  in  no  sense  an  emanation  from  the  Crown,  nor  in  any  way 
whatever  a  participant  of  any  royal  authority.  In  my  judgment, 
therefore,  the  defendants  are  liable  like  any  other  body  for  their 
own  negligence,  or  the  negligence  of  their  servants,  for  it  may 
be  difficult  to  see  how  a  corporation  could  itself  be  guilty  of 
negligence. 

Next,  was  there  any  negligence  here  ?  The  beacon  was  un- 
doubtedly vested  in  the  defendants.  I  agree  that  if  the  defend- 
ants were  not  responsible  for  the  condition  of  beacons  throughout 
the  country,  not  charged  with  the  duty  of  maintaining  them  in  a 
safe  state,  they  could,  by  parting  with  the  beacons,  evade  respon- 
sibility. But  that  is  not  the  position  of  the  defendants.  They 
are  responsible  for  the  safe  and  due  maintenance  of  these  things. 
Here  they  gave  Griffiths  leave  to  take  the  beacon  away.  He 
never  did  take  it  away.  He  only  took  a  part  of  it,  and  left  the 
rest.  The  defendants  were  responsible  for  the  care  of  what 
remained,  and  it  is  by  neglecting  the  care  of  what  remained  that 
this  accident  has  occurred.  I  cannot  doubt  that  there  was  negli- 
gence in  allowing  the  stump  which  caused  the  injury  to  remain 
where  it  was.    I  am,  therefore,  of  opinion  that  they  are  clearly 
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1886        responsible  in  an  action  for  the  damages  which  the  plaintiflb  have 

Gilbert      sustained. 

CoRPOBATioN      ^^  ^y  judgment  the  verdict  ought  to  stand,  and  the  judgment 

oFTBiNiry  was  correct 
House. 

Wills,  J.  I  am  of  the  same  opinion.  Two  objections  have 
been  taken  to  the  verdict  and  judgment.  The  first  is  that  the 
Corporation  of  Trinity  House  cannot  be  sued  in  respect  of  the 
negligence  alleged  against  them  by  the  plaintiffs.  It  is  sought 
to  put  them  on  the  level  of  great  officers  of  the  state,  who  cannot 
be  sued  because  they  are  the  servants  of  the  Crown.  I  am  of 
opinion  that  the  defendants'  counsel  have  altogether  fSedled  to 
shew  any  facts,  or  anything  in  the  constitution  and  history  of  the 
Trinity  House,  or  in  the  legislation  affecting  it,  which  entitles 
us  to  consider  it  on  the  same  footing  as  a  great  officer  or  a  great 
department  of  the  state.  We  have  had  brought  before  us  the 
whole  history  of  the  Trinity  House,  and  the  charters  and  Acts  of 
Parliament  affecting  it,  and  it  would  seem  that  at  first  it  was  a 
private  guild  or  corporation.  Now  at  what  time  did  it  cease  to 
be  so,  and  become  a  great  representative  of  the  state?  It  is 
suggested  that  that  effect  was  produced  by  virtue  of  two  statutes, 
one  of  which  vested  a  nomber  of  lighthouses  and  beacons  along 
the  coasts  in  the  corporation,  and  the  other — ^the  Merchant  Ship- 
ping Act,  1854 — contained  very  specific  provisions  for  the  control 
of  lighthouses  and  beacons,  and  the  administration  of  the  funds 
realised  by  the  tolls  collected  in  respect  of  them.  I  am  of  opinion 
that  those  statutes  in  no  sense  altered  the  constitution  or  capa- 
cities of  the  corporation  itself.  They  imposed  new  duties  upon 
it ;  they  gave  it  new  powers,  and  subjected  the  administration  of 
its  funds  to  certain  conditions,  but  that  was  all.  The  Trinity 
House  remains  exactly  what  it  was  before  those  statutes  were 
passed,  and  to  my  mind  is  no  more  to  be  considered  as  represent- 
ing a  great  officer  of  the  state  than  are  the  Ecclesiastical  Com- 
missioners, or  the  Copyhold  Commissioners,  or  any  other  similar 
body.  I  therefore  see  no  reason  for  saying  that  the  Trinity 
House  cannot  be  sued;  and  if  it  be  necessary  to  fortify  that 
opinion,  it  certainly  is  fortified  by  the  fact  that  the  Trinity  House 
has  been  successfully  sued.    In  Romney  Marsh  v.  Corporatum  of 
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Trinity  House  (1\  the  corporation  was  successfully  sued  for  an       1886 
act  which  seems  to  me  undistinguishable  in  principle  from  the     Gilbebt 
act  or  neglect  which  founds  the  cause  of  action  in  the  present  cobp<^tion 
case.    They  were  the  owners  of  a  pilot  cutter,  which,  being  negli-   ^^  Trinity 

gently  managed  by  their  servants,  was  driven  against  the  plain-       

tiffs'  wall,  and  it  was  held  that  the  defendants  were  liable.  I  do 
not  mean  to  say  that  the  question  raised  in  the  present  case  was 
argued  and  discussed  there.  I  suppose  that  at  that  time  it  did 
not  occur  to  any  one  to  argue  it,  though  the  defendants  were 
represented  by  very  able  counsel.  That  case  went  to  the  Ex- 
chequer Chamber,  and  the  judgment  of  the  Court  below  was 
afiSrmed ;  and  it  is  certainly  remarkable  that,  if  the  proposition 
for  which  the  defendants'  counsel  have  contended  before  this 
Court  were  well  founded,  the  same  objection  should  not  have 
been  taken  in  the  Exchequer  Chamber.  The  contention  that 
there  may  be  certain  purposes  in  respect  of  which  the  Trinity 
House  must  be  regarded  as  a  private  corporation,  and  other  pur- 
poses in  respect  of  which  it  must  be  regarded  as  a  great  depart- 
ment of  state,  appears  to  me  singularly  untenable.  The  common 
law  furnishes  no  such  instance  of  a  composite  person  or  corpora- 
tion, and  I  can  hardly  conceive  that  any  person  or  corporation 
can  have  that  duplicate  capacity  vested  in  them  by  statute.  It 
was  said  on  behalf  of  the  defendants  that  the  Secretary  of  State 
for  India  has  been  held  liable  to  be  sued  under  certain  circum- 
stances, and  has  been  held  not  so  liable  under  certain  other  cir- 
cimistances.  I  have  not  had  the  opportunity  of  testing  that 
analogy  by  getting  to  the  root  of  the  illustration,  but  I  suspect 
that  it  would  be  found  that  in  the  cases  in  which  he  has  been 
made  party  to  an  action  as  defendant  (if  the  fact  be  so),  it  was 
by  virtue  of  some  statute  transferring  to  him  the  liabilities  of  the 
East  India  Company,  and  that  the  right  to  sue  him  was  given  by 
the  statute.  I  am  clear  that  at  common  law  there  is  no  instance 
of  any  person  or  body  having  two  distinct  capacities — ^in  one  of 
which  there  is  no  liability  to  be  sued  because  the  person  or  body 
is  the  direct  representative  of  the  Crown,  and  in  the  other  there 
is  a  liability  to  be  sued  because  the  capacity  is  that  of  a  private 
corporation  or  a  person. 

(1)  Law  Rep.  5  Ex.  204 ;  7  Ex.  207. 

3  K  2  2 
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1886  The  remaining  question  is,  whether  there  was  any  n^ligence 

OiLBXBT     ^  ^^  <^^^  which  would  make  the  defendants  liable.    I  cannot 

CoBPOBATioH  ^^^^*  *^*  there  was.  It  is  conceded  that  the  beacon  in  question 

OF  Tbinitt  was  Tested  in  the  defendants.    It  does  not  cease  to  be  rested  in 

them  because  they  cease  to  use  it.    Under  snch  circumstances 

their  statutory  right  is  to  remove  it.  Here,  instead  of  doing  that, 

they  gave  permission  to  Griffiths  to  remove  it.    In  my  opinion 

they  cannot  get  rid  of  their  liability  by  allowing  somebody  else 

to  do  that  which,  if  unlawfully  done  by  themselTes,  would  haye 

subjected  them  to  a  right  of  action,  namely,  to  alter  the  premises 

vested  in  them  in  such  a  way  as  to  leave  them  a  trap  and  a  source 

of  inevitable  danger  to  persons  using  the  seas.  They  have  allowed 

somebody  else  so  to  deal  with  their  property  aS  to  convert  a  thing 

which  before  was  perfectly  safe  into  a  source  of  hidden  and  certain 

danger.    As  long  as  the  stump  remained  there  it  was  vested  in 

the  defendants,  because  nothing  was  done  to  divest  it,  and  being 

vested  in  them  it  was  their  duty  to  take  care  that  it  was  in  sach 

a  condition  as  not  to  cause  injury  to  others.    For  these  reasons  I 

am  of  opinion  that  both  the  objections  taken  by  the  defendants 

fail. 

MoHon  dimimed. 

Solicitor  for  plaintiffs :  B.  S.  Fraser. 

Solicitors  for  defendants :  SancUlands,  Bumphrejff  AnMtr^ngy 

d  Jackson. 

W.  A. 
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PHILLIPS  ASTD  Akoteeb,  PBTinoNBBs;  GOFF,  Respondent.  1886 

Aug.  10. 


Elementary  Eduoatum  Aet9— Election  of  School  Boards-Vote— Ballot  Fapers, . 
validity  of—BaUot  Act,  1872  (35  A  36  Vict,  c  38)»  Sched.  11.-— Elementary 
Education  Act,  1873  (36  tb  37  Vict,  c  86),  8ched.  JL—Oeneral  Order  </ 
Education  Department  of  Nov,  26, 1884. 

The  Ballot  Acty  1872,  SchecLII.,  which  applies  to  municipal  elections,  directs 
that  a  voter  shall  vote  by  placing  a  cross  on  the  right  hand  side  of  the  ballot 
paper  opposite  the  name  of  each  candidate  for  whom  he  votes.  A  General 
Order  of  the  Education  Department  made  under  the  Elementary  Education 
Acts  provides  that  the  poll  at  elections  of  school  boards  in  boroughs  shall  be 
conducted  in  like  manner  as  the  poll  at  a  contested  municipal  election  is  directed 
by  the  Ballot  Act,  1872,  to  be  conducted,  and  the  provisions  of  that  Act  shall, 
subject  to  the  provisions  of  this  Order,  apply  to  elections  of  school  boards,  pro* 
vided  that — ^*' Every  voter  shall  be  entitled  to  a  number  of  votes  equal  to  the 
number  of  the  members  of  the  school  board  to  be  elected,  and  may  give  all 
euch  votes  to  one  candidate,  or  may  distribute  them  among  the  candidates  as 
he  thinks  fit.  The  voter  may  place  against  the  name  of  any  candidate  for 
whom  he  votes  the  number  of  votes  he  gives  to  such  candidate  in  lieu  of  a 
«ro6s,  and  the  form  of  directions  for  the  guidance  of  the  voter  in  voting  con- 
tained in  the  Ballot  Act,  1872,  shall  be  altered  accordingly  :'*— 

Jldd,  applying  the  principle  of  Woodvjard  v.  Saraons  (Law  Rep.  10  C.  P.  733), 
that  the  provisions  of  the  General  Order  and  of  the  Ballot  Act,  1872,  were 
sufficiently  complied  with  where  ballot  papers  at  the  election  of  a  school  board 
in  a  borough  were  marked  otherwise  than  in  the  mode  prescribed  by  the  Order, 
if  it  could  be  ascertained  with  reasonable  certainty  for  whom  the  voter  in  each 
case  intended  to  vote,  and  how  many  votes  he  intended  to  give,  and  if  it 
appeared  that  he  had  not  intended  to  give  a  greater  number  of  votes  than  there 
were  members  of  the  school  board  to  be  elected. 

Applying  the  above  principles,  the  Court  held  that  ballot  papers  marked  by 
placing  crosses  Instead  of  figures,  or  crosses  and  figures,  or  single  strokes, 
opposite  the  names  of  candidates,  were  valid. 

Case  stated  by  a  commissioner  appointed  for  the  trial  of 
mmiicipal  election  petitions. 

1.  This  is  a  petition  under  the  Municipal  Corporations  Act, 
1882,  and  the  Municipal  Elections  (Corrupt  and  Illegal  Prac- 
tices) Act,  1884,  against  the  return  of  the  respondent  as  a  member 
of  the  School  Boiurd  for  the  borough  of  Southampton,  tried  before 
me  on  the  20th,  21st,  and  22nd  of  June,  1886. 

2.  The  election  of  members  of  the  school  board  for  the  said 
borough  was  holden  on  the  8th  day  of  March,  1886,  when  •  •  •  (ten 
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1886  names  were  here  set  forth)  and  the  respondent  were  declared  to 
Philupb     b©  d^y  elected. 

GoFF  ^'  ^^®  petition  alleged  that  the  number  of  votes  declared  by 

the  returning  officer  to  have  been  given  at  the  said  election  for 
the  respondent,  who  stood  lowest  of  the  successfiil  candidates  on 
the  poll,  was  1321,  and  that  the  number  of  votes  declared  bj  the 
returning  officer  to  have  been  given  for  the  petitioners,  who 
stood  next  on  the  poll,  as  declared,  to  the  respondent,  and  who 
were  declared  not  to  have  been  elected,  was  as  follows :  for  the 
petitioner  Charles  John  Phillips,  1310 ;  for  the  petitioner  Thomas 
Morgan,  1308. 

4.  The  petition  further  alleged  that  the  returning  officer  erro- 
neously received  and  counted  as  votes  for  the  respondent  certain 
ballot  papers  which  were  not  marked  in  compliance  with  the  pro- 
visions of  the  law  in  that  behalf,  and  were  in  some  cases  void  for 
uncertainty,  and  in  other  cases  bore  writings  or  marks  by  which 
the  voter  could  be  identified. 

5.  The  petition  prayed  that  a  scrutiny  and  re-count  might  be 
had  of  the  votes  given  or  counted  at  the  said  election  for  the 
respondent  and  petitioners  respectively,  and  that  it  might  be 
determined  that  the  respondent  was  not  duly  elected  or  returned, 
and  that  either  Charles  John  Phillips  or  Thomas  Morgan  was 
duly  elected  and  ought  to  have  been  returned. 

6.  By  the  2nd  schedule  to  the  Ballot  Act,  1872  (35  &  36  Vict. 
c.  33),  which  is  continued  by  the  Expiring  Laws  Continuance 
Act,  1885  (48  &  49  Vict.  c.  59),  until  the  31st  of  December,  ISSff, 
under  the  head  of  "  Form  of  Directions  for  the  Guidance  of  a 
Voter  in  Voting,"  which  shall  be  printed  in  conspicuous  charac- 
ters and  placarded  outside  every  polling  station,  and  in  every  com- 
partment of  every  polling  station,  it  is  enacted  (inter  alia)  that  :— 

"  The  voter  may  vote  for  candidate. 

"  The  voter  will  go  into  one  of  the  compartments  and  with  the 

pencil  provided  in  the  compartment  place  a  cross  on  the 

right  hand  side  opposite  the  name  of  each  candidate  for 

whom  he  votes,  thus  x  • 
"  If  the  voter  inadvertently  spoils  a  ballot  paper  he  can  return 

it  to  the  officer,  who  will,  if  satisfied  of  such  inadvertence, 

give  him  another  paper* 


TOL.  XVIL  QUEENTS  BENCH  DIVISION.  807 

*'  If  the  voter  yotes  for  more  than         candidate,  or  places  any       1886 
mark  on  the  paper  by  which  he  may  afterwards  be  identi-     Phillipb  " 
fled,  the  ballot  paper  will  be  void  and  will  not  be  counted.        ^^^ 

''  Note. — These  directions  shall  be  illustrated  by  examples  of 
the  ballot  paper." 

7.  By  the  2nd  schedule  to  the  Elementary  Education  Act, 
1873  (36  &  37  Vict  86),  under  the  head  of  "Bules  respecting 
Election  of  Members  of  a  School  Board,"  it  is  enacted  that — 

**  1.  The  election  of  a  school  board  shall  be  held  at  such  time 
and  in  such  manner  and  in  accordance  with  such  regu- 
lations as  the  Education  Department  may  from  time  to 
time  by  order  prescribe,  and  the  Education  Department 
may  by  order  appoint  or  direct  the  appointment  and 
make  regulations  as  to  the  duties,  remuneration,  and 
expenses  of  any  o£Scers  requisite  for  the  purpose  of 
such  election,  and  do  and  make  regulations  respecting 
all  other  necessary  things  preliminary  or  incidental  to 
such  election,  and  revoke  or  alter  any  previous  order, 
whether  confirmed  by  or  made  in  pursuance  of  this 
Act" 
"  Provided  as  follows : — 

''  (b.)  Any  poll  shall  so  fieir  as  circumstances  admit  be  con- 
ducted in  like  manner  in  which  the  poll  at  a  con- 
tested municipal  election  is  directed  by  the  Ballot 
Act,  1872,  to  be  conducted,  and  subject  to  any  excep- 
tions or  modifications  contained  in  any  order  of  the 
Education  Department  made  in  pursuance  of  this 
Act,  the  Ballot  Act,  1872,  shall  apply  in  the  case 
of  the  election  of  a  school  board  in  like  manner  as 
if  the  provisions  thereof  were  herein  enacted  with 
the  substitution  of  'school    board  election'  for 
*  municipal  election.' 
**  3.  An  order  made  in  pursuance  of  this  schedule  shall,  save  as 
otherwise  provided  by  such  order,  apply  to  all  school 
boards." 

8.  On  the  26th  of  November,  1884,  the  Education  Depart- 
ment, by  virtue  and  in  pursuance  of  the  powers  in  them  vested 
under  the  Elementary  Education  Acts,  1870  and  1873  (33  &  34 
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1886       Vict.  c.  75,  and  36  &  37  Vict  c  86),  published  a  general  order 
PmTT.TPB  "  regulating  the  triennial  election  of  a  school  board  in  a  borough, 
Q^       by  which  it  was  ordered  (inter  alia)  as  follows : — 

**  Subject  to  the  provisions  of  this  order  the  poU  shall  be  con- 
ducted in  like  manner  as  a  poll  at  a  contested  municipal  elec- 
tion is  directed  by  the  Ballot  Act,  1872,  to  be  conducted,  and, 
subject  as  aforesaid,  the  proyisions  of  that  Act  shall  apply  to  the 
election  in  like  manner  as  if  they  were  contained  in  ihiB  order 
with  the  substitution  of  the  tenn  '  school  board  election '  for  the 
term  'municipal  election,*  provided  that — 

"  (a.)  Every  voter  shall  be  entitled  to  a  number  of  votes  equal 
to  the  number  of  the  members  of  the  school  board  to 
be  elected,  and  may  give  all  such  votes  to  one  candi- 
date, or  may  distribute  them  among  the  candidates  as 
he  thinks  fit. 
*'  {h.)  The  voter  may  place  against  the  name  of  any  candidate 
for  whom  he  votes  the  number  of  votes  he  gives  to  such 
candidate  in  lieu  of  a  cross,  and  the  form  of  directions 
for  the  guidance  of  the  voter  in  voting  contained  in 
the  Ballot  Act,  1872,  shall  be  altered  accordingly." 
A  copy  of  the  said  order  is  appended  hereto,  as  well  as  a  copy 
of  the  directions  for  the  guidance  of  the  voter  in  voting  issaed 
by  the  said  returning  officer  and  dated  the  3rd  of  March,  1886. 

[The  directions  issued  by  the  returning  officer  were  (inter  alia) 
as  follows : — 

**  Directions  for  the  guidance  of  the  voter  in  voting. 
"  Each  voter  has  eleven  votes,  all  of  which  he  may  give  to  one 
candidate,  or  he  may  distribute  all  or  some  of  them  among  the 
candidates  as  he  thinks  fit. 

''  The  voter  will  go  into  one  of  the  compartments,  and,  with  the 
pencil  provided  in  the  compartment,  place  on  the  right  hand  side, 
opposite  the  name  of  any  candidate  for  whom  he  votes,  the  number 
of  votes  he  gives  to  such  candidate. 

"  If  the  voter  give  more  than  eleven  votes,  or  place  any  mark 
on  the  paper  by  which  he  may  be  afterwards  identified,  his  ballot 
paper  will  be  void,  and  will  not  be  counted."] 

9.  By  s.  58  of  the  Municipal  Corporations  Act,  1882  (45  ifc  46 
Vict.  c.  50),  it  is  enacted  that  in  the  case  of  a  contested  monicipal 
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election  the  poll  shall,  as  far  as  circumstances  admit,  be  conducted       1886 
as  the  poll  at  a  contested  parliamentary  election  is  by  the  Ballot     philups 
Act,  1872,  directed  to  be  conducted.  q^^ 

10.  At  the  said  election  there  were  eleven  members  to  be 
elected,  and  fourteen  candidates;  each  voter  had  consequently 
eleven  votes,  all  of  which  he  might  give  to  one  candidate  or 
might  distribute  them  among  eleven,  or  any  less  number  of 
candidates  as  he  might  think  fit. 

11.  Upon  the  trial  of  the  said  petition  with  the  consent  of  both 
the  petitioners  and  the  respondent,  and  of  the  barrister  acting 
as  the  representative  of  the  Director  of  Public  Prosecutions,  I 
personally  scrutinised  the  ballot  papers  in  order  to  count  the 
votes. 

12.  Upon  scrutinising  the  ballot  papers  there  appeared  some 
marked  as  follows  (exempli  gratia) : — 

(a.)  A  single  cross  opposite  the  name  of  a  single  candidate. 

(h.)  A  single  cross  opposite  the  name  of  each  of  several  can- 
didates. 

(c)  Several  crosses  opposite  the  name  of  each  of  several  candi- 
dates. 

(d.)  Crosses  and  figures  opposite  the  name  of  several  candi- 
dates. 

(e.)  A  single  stroke  opposite  the  name  of  each  of  several  can- 
didates. 

(/.)  Eleven  single  strokes  opposite  the  name  of  a  single  can« 
didate. 

(g.)  Two  strokes  opposite  the  name  of  each  of  several  candi- 
dates. 

(h,)  Several  strokes  opposite  the  name  of  each  of  several  can- 
didates. 

I  have  retained  some  of  the  original  ballot  papers  marked  as 
above  described,  which  will  be  produced  to  the  Court  on  the 
hearing  of  the  case  if  so  required. 

13.  The  returning  officer  had  counted  the  single  cross  as 
described  above  under  class  (a.)  as  eleven  votes  for  the  candidate 
opposite  whose  name  it  was  placed.  It  did  not  appear  how  he 
had  counted  the  ballot  papers  marked  as  in  the  remaining 
classes  (b.)  to  (h.)  inclusive. 
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^^^  The  questions  for  the  consideration  of  the  High  Court  are  :■ — 

Phillifs  L  Whether  all  or  any^  and  which,  of  the  ballot  papers 

QoFT  marked  as  described  in  the  above  classes  (a.)  to  (A.) 

respectively  are  valid  ?  and,  if  valid, 
II.  Whether  a  single  cross  placed  opposite  the  name  of  a 
single  candidate  is  to  be  counted  as  representing  one 
or  eleven  votes  ? 

III.  Whether  when  there  are  more  crosses  than  one  opposite 

the  name  of  a  candidate  they  are  to  be  counted  as 
representing  a  number  of  votes  equal  to  the  number  of 
crosses  ? 

IV.  Where  a  ballot  paper  is  marked  with  crosses  and  a 

figure  combined,  e.g.  x  2  x ,  how  is  it  to  be  counted  ? 
V.  In  ballot  papers  marked  as  described  in  (e.),  (/.),  (y.) 
and  (A.),  what  number  of  votes  are  to  be  deemed  to  be 
represented  by  each  of  such  marks  on  each  of  such 
papers  respectively  ? 
YI.  Is  a  single  stroke  to  be  counted  as  representing  a  single 

vote? 
yil.  Are  two  strokes  to  be  counted  as  representing  two  or 
eleven  votes  ? 
YIII. '  When  there  are  more  than  two  strokes  opposite  the  name 
of  a  candidate,  are  they  to  be  counted  as  representing 
a  number  of  votes  equal  to  the  number  of  strokes  ? 

Asquith,  (Brichwood  with  him,)  for  the  petitioners.  The  principle 
in  Woodtvard  v.  Sarsons  (1)  applies  to  this  case.  The  mere  tact 
that  ballot  papers  are  marked  with  crosses  or  single  strokes  in- 
stead of  numbers  does  not  invalidate  them.  The  order  of  the 
Education  Department  provides  that  the  voter  ''may"  place 
against  the  name  of  any  candidate  for  whom  he  votes  the  number 
of  votes  he  gives  to  such  candidate  in  lieu  of  a  cross.  The  voter 
is  thereby  given  an  option.  In  Sched.  II.  of  the  Ballot  Act,  1872, 
the  direction  is  that  the  voter  ''  will "  place  a  cross,  &c,  and  the 
Court  in  Woodtoard  v.  Sarsons  (1)  held,  with  respect  to  elections 
to  which  that  Act  applies,  that  ballot  papers  marked  otherwise 
than  with  a  cross  were  valid.  Where  the  voter  unequivocally 
(1)  Law  Rep.  10  C.  P.  733. 
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indicates  the  number  of  yotes  he  intends  to  giye,  and  to  whom  he       1886 
intends  to  giye  them,  and  it  appears  that  he  did  not  intend  to     Phillips  " 
give  more  votes  than  he  had,  the  ballot  paper  is  good.    In  order       ^^^^ 
to  render  it  invalid  there  must  be  some  clear  departure  in  prin- 
ciple from  the  provisions  of  the  Act,  or  there  must  be  a  well- 
founded  uncertainty  as  to  the  voter's  intention.     In  the  case 
mentioned  in  the  second  question  for  the  opinion  of  the  Court, 
where  a  single  cross  has  been  placed  opposite  the  name  of  a  single 
candidate,  the  true  inference  is  that  the  voter  intended  to  give 
one  vote  and  not  eleven  votes  to  that  candidate.    There  is  no 
unequivocal  evidence  of  an  intention  to  exhaust  the  voting  power. 
In  many  instances  in  the  present  case  voters  have  not  given  all 
the  votes  they  were  entitled  to  give.    That  single  cross  should  be 
counted  as  one  vote,  or  the  ballot  paper  should  be  rejected  as 
being  void  for  uncertainty. 

The  learned  counsel  then  dealt  in  detail  with  the  other  cases  of 
ballot  papers  irregularly  marked  set  out  in  the  case,  and  argued 
substantially  in  support  of  the  views  expressed  in  the  judgments 
of  the  Court  (post). 

The  respondent  appeared  in  person,  but  did  not  argue. 

LoBD  CoLEBiDGE,  C.J.  In  this  case  the  Court  is  invited  to 
lay  down  a  general  rule  whereby  the  General  Order  and  the  rules 
therein,  made  under  the  Elementary  Education  Acts  by  the 
Education  Department  with  respect  to  elections  of  school  boards, 
may  be  construed  consistently  with  the  provisions  of  the  Ballot 
Act,  1872.  Difi&culties  have  arisen  with  respect  to  the  voting 
papers  at  the  election  in  question,  and  the  commissioner  has  stated 
those  difficulties  in  the  case  submitted  for  our  opinion.  During 
the  argument  I  was  at  first  disposed  to  think  that  all  the  voting 
papers  marked  with  crosses  must  be  rejected  as  being  contrary 
to  the  provisions  of  clause  Q).)  of  the  General  Order  made  by  the 
Education  Department,  and  set  out  in  par.  8  of  the  case.  But 
I  think  that  Woodward  v.  Sarsons  (1)  is  practically  conclusive 
to  the  contrary.  The  authority  of  that  case  is  binding  upon  me 
even  if  I  did  not  agree  with  the  decision.  I  do  agree  with  that 
decision.  I  was  not  a  party  to  it,  and  I  am  able  on  that  account 
(1)  Law  Rep.  10  C.  P.  733. 


Lord  Coleridge, 


812  QUEEira  BENCH  DIVISION.  VOL.  XVII. 

1886  to  adopt  and  follow  with  the  greater  respect  the  written  judgment 
Phillipb  of  the  present  Master  of  the  Bolls  and  the  other  two  learned 
GoFP  j^^g®^  I*  is  sufficient  in  the  present  case  to  consider  whether  a 
principle  different  to  that  applied  in  Woodward  v.  Sarsons  (1)  in 
C.J.  ""  respect  of  the  effect  of  the  regulations  contained  in  the  schedules 
to  the  Ballot  Act,  1872,  ought  to  be  applied  here  in  respect  of  the 
regulations  made  by  the  order  of  the  Education  Department. 
Now  it  is  plain  enough  that  where  the  object  of  a  statute  is  clear, 
and  it  contains  an  absolute  and  mandatory  enactment,  the  terms 
of  that  enactment  must  be  strictly  followed.  But  in  WooduHMrd 
T.  Sarsons  (1)  the  Court  held  that  a  different  principle  applied  to 
the  schedules  of  the  Ballot  Act,  which  contain  rules  and  regula- 
tions for  carrying  out  the  object  of  the  enactments  in  the  body  of 
the  Act.  It  was  considered  that  those  regulations  were  directory 
only ;  that  it  was  sufficient  if  they  were  obeyed  substantially,  and 
that,  if  the  object  to  be  attained  under  the  statute  and  the  regula- 
tions was  sufficiently  attained  by  the  form  which  had  in  fact  been 
used  by  the  voter,  the  voting  paper  was  valid.  Now  the  Education 
Acts  enact  in  terms  that  in  elections  of  school  boards  the  votes 
shall  be  cumulative ;  that  each  voter  shall  have  as  many  votes  as 
there  are  members  to  be  elected ;  that  the  voter  may  exhaust  his 
whole  voting  power,  and  may  give  all  his  votes  to  one  candidate, 
or  distribute  them  as  he  thinks  fit  amongst  all  or  any  of  the  can- 
didates, always  provided  that  he  does  not  give  more  votes  than 
he  is  entitled  to  give.  The  difficulty  is  thus  introduced  of  bring- 
ing those  regulations  into  harmony  with  the  regulations  for  voting 
in  parliamentary  and  municipal  elections  under  the  Ballot  Act, 
where  the  votes  are  not  cumulative,  and  a  man  has  but  one,  or  at 
most  two,  votes  however  many  candidates  there  may  be.  The 
Ballot  Act  provides  that  a  voter  shall  put  a  cross  opposite  the 
name  of  the  candidate  for  whom  he  votes.  The  Education 
Department  have  felt  the  difficulty  of  dealing  with  cases  of  elec^ 
tions  of  school  boards,  where  there  are  a  great  many  more  candi- 
dates, and  consequently  a  great  many  more  votes  to  be  given  by 
each  voter.  They  have  followed  the  regulations  in  the  Ballot 
Act  to  a  certain  extent,  and  have  provided  by  their  general  order 
that  ^'  the  voter  may  plax^e  against  the  name  of  any  candidate  for 
<1)  Law  Hop.  10  0.  P.  733. 
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whom  he  votes  the  number  of  votes  he  gives  to  such  candidate  in        1886 
lieu  of  a  cross,  and  the  form  of  directions  for  the  guidance  of     phillifs 
the  voter  in  voting  contained  in  the  Ballot  Act,  1872,  shall  be       q*^ 
altered  accordingly."    The  duty  of  altering  the  directions  is  thus  ^o^"^^^ 
left  to  the  returning  officer,  and  in  the  present  case  the  directions        ^'^' 
to  voters  issued  by  him  follow  the  provisions  of  the  order. 

I  am  of  opinion  that  the  principle  of  Woodward  v.  Sargons  (1) 
should  be  applied  here.  I  think  that  if  the  voter  indicates  with 
reasonable  clearness  for  which  candidates  he  intends  to  vote,  and 
how  many  votes  he  intends  to  give  to  each  of  them,  the  enact- 
ments of  the  Ballot  Act,  1872,  have  been  satisfied,  and  tlie  direc- 
tions of  the  order  made  by  the  Education  Department  may  be 
construed  in  the  same  spirit  as  that  in  which  the  Court  of 
Common  Fleas  construed  the  schedules  to  the  Ballot  Aet,  1872, 
in  Woodward  v.  Sarsons.  (1)  Taking  that  as  the  guiding  prin- 
ciple, it  remains  to  consider  the  questions  presented  to  us  in  this 
case.  I  will  deal  with  the  case  put  in  the  second  question  last, 
as  we  are  not  entirely  agreed  with  respect  to  it.  As  to  the  case 
put  in  par.  12  (&.),  I  think  that  a  single  cross  opposite  the  name 
of  each  of  several  candidates  indicates  that  the  voter  intended  to 
give  one  vote  for  each  candidate  opposite  whose  name  the  cross 
is  put.  In  other  words,  I  think  that  each  cross  means  a  vote. 
As  to  the  third  question,  where  there  are  more  crosses  than  one 
opposite  the  name  of  a  candidate,  I  think  that  each  cross  should 
be  counted  as  a  vote  for  the  candidate  opposite  whose  name  it  is 
put.  It  follows,  from  the  principles  I  have  stated,  that  when  you 
can  clearly  ascertain  that  the  voter's  intention  was  not  to  exhaust 
all  his  votes,  effect  should  be  given  to  that  intention,  so  that,  if 
the  voter  has  put  less  than  eleven  crosses  on  the  voting  paper, 
they  would  count  as  so  many  votes  as  there  are  crosses.  If  he 
has  put  eleven  crosses  they  would  count  as  eleven  votes.  If  he 
has  put  more  than  eleven  crosses  the  voting  paper  would,  of 
course,  be  invalid,  both  within  the  principle  of  Woodward  v.  Sar* 
sons  (1),  and  under  the  provisions  of  the  Ballot  Act.  As  to  the 
fourth  question,  namely,  how  are  the  votes  to  be  counted  when  the 
ballot  paper  is  marked  with  crosses  and  a  figure  combined : — ^In 
one  instance  which  was  brought  before  us  a  single  cross  had  been 
(1)  Law  Eep.  10  C.  P.  733. 
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1886  placed  opposite  the  names  of  five  of  the  candidates,  and  figares 

Phillips  had  been  placed  opposite  each  of  those  names,  which  figures, 

GoFF  added  up,  exhausted  the  whole  number  of  the  votes  which  the 

voter  was  entitled  to  give.    In  that  case  I  think  it  is  clear  that 

Lowi  Coleridge,  ^  , 

cj.  the  voter  meant  the  cross  to  indicate  that  he  voted  for  the  person 
against  whose  name  it  was  put,  and  that  he  meant  the  figures  to 
indicate  the  number  of  votes  he  gave  for  each  candidate.  The 
cross  was  meant  to  indicate  the  fact  of  voting,  and  the  figure  to 
shew  to  what  extent  he  exercised  his  voting  power.  In  another 
instance  the  figure  2  was  placed  between  two  crosses  opposite  the 
name  oi  one  candidate,  and  opposite  the  names  of  others  were 
placed  crosses,  which,  with  those  two,  amounted  to  eleven.  In 
that  case  I  think  it  is  clear  that  the  figure  must  be  rejected,  and 
the  votes  counted  by  the  crosses.  As  to  the  fifth,  sixth,  and 
eighth  questions,  where  a  single  stroke  has  been  placed  oppo- 
site the  names  of  several  candidates,  I  think  the  voter  meant  to 
give  one  vote  for  each  candidate.  Where  eleven  single  strokes 
are  placed  opposite  the  name  of  one  candidate,  I  think  the  voter 
meant  to  give  his  eleven  votes  to  that  candidate.  Where  two 
strokes  are  placed  opposite  the  name  of  each  of  several  candidates, 
or  several  strokes  opposite  the  name  of  each  of  several  candidates, 
the  same  view  would  apply ;  each  stroke  should  be  counted  as 
one  vote.  If  the  number  of  strokes  on  any  voting  paper  exceeds 
eleven  the  paper  is  of  course  bad.  As  to  the  seventh  question, 
where  two  strokes  are  placed  opposite  the  name  of  one  candidate 
only,  I  think  that  indicates  that  the  voter  meant  to  give  all  his 
eleven  votes  to  that  candidate,  that  is,  that  he  meant  the  two 
strokes  to  signify  the  figure  11,  and  not  to  represent  two  votes 
only.  As  to  the  first  case  mentioned  (in  par.  12  of  the  case  and 
in  the  second  question),  where  a  single  cross  has  been  placed 
opposite  the  name  of  one  candidate  only,  there  are  three  possible 
views  with  respect  to  that  paper.  It  may  be  said  that  the  voter, 
knowing  that  he  might  cumulate  his  votes,  and  desiring  to  do  so, 
meant  to  plump  for  that  candidate ;  or  it  may  be  said  that  this 
interpretation  of  his  intention  would  be  breaking  into  the  prin- 
ciple that  a  single  cross  indicates  a  single  vote,  and  therefore 
that  the  voter  ought  to  be  taken  to  have  meant  to  give  one  vote 
only  to  the  candidate,  leaving  his  other  ten  votes  undisposed  of; 


Loxd  Ooleridge, 
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or  it  may  be  said  that,  the  putting  a  single  cross  opposite  the  18B6 
name  of  one  candidate  being  as  consistent  with  the  one  of  these  Pbilupb 
views  as  with  the  other/ the  commissioner  ought  to  reject  the  q^^ 
voting  paper  as  void  for  uncertainty.  My  own  opinion  is  that 
the  first  view  is  the  correct  one.  It  seems  to  me  exceedingly  ^•''• 
imlikely  that  a  man  who  takes  the  trouble  to  vote  at  all  should 
not  vote  up  to  the  full  extent  of  his  voting  power.  I  do  not 
think  that  is  the  right  inference  to  draw,  and  I  should^  therefore, 
myself  arrive  at  the  conclusion  that  the  voter  intended  to  give 
all  his  eleven  votes  to  the  one  candidate  opposite  whose  name  he 
had  put  the  cross.  At  the  same  time  that  view  is  not  so  clear  to 
my  Brother  Denman  as  it  is  to  me,  and  no  doubt  either  the 
second  or  the  third  of  the  views  I  have  mentioned  might  not 
unreasonably  be  adopted  by  the  commissioner.  I  think  the 
question  whether  the  single  cross  means  one  thing  or  another  is 
a  question  not  of  law  but  of  fact,  which  the  commissioner  is  the 
proper  authority  to  determine.  We  must  leave  it  to  him  to  say 
whether  in  his  opinion  the  single  cross  meant  one  vote  or  eleven 
votes,  and  if  he  has  a  real  doubt  upon  the  matter,  he  must  act 
upon  it,  and  reject  the  voting  paper  as  void  for  uncertainty.  It 
is  clear  that  the  voter  meant  to  vote  in  one  way  or  the  other,  and 
I  think  the  commissioner  would  be  wrong  in  rejecting  the 
voting  paper  unless  he  is  left  in  complete  uncertainty  as  to  which 
way  the  voter  did  intend  to  vote. 

Denman,  J.  (after  concurring  with  the  judgment  of  Lord 
Coleridge,  C.J.,  on  all  the  other  questions).  With  respect  to  the 
second  question  asked  in  this  case,  I  think  it  is  clear  that  the 
voter  cannot  be  held  to  have  intended  to  give  ten  votes  to  the 
single  candidate  opposite  whose  name  he  had  placed  a  single 
cross — ,  that  is,  I  think  that  he  intended  to  make  a  cross  and  not 
the  numeral  X.  The  real  question  is  whether  he  should  be  taken 
to  have  intended  to  give  one  vote  or  eleven  votes.  We  have  held 
in  other  instances  that  a  single  cross  put  opposite  the  names  of 
more  than  one  candidate,  means  a  single  vote  given  to  each 
candidate.  The  Lord  Chief  Justice  thinks  that  when  the  cross 
is  put  opposite  the  name  of  one  candidate  only,  the  right  con- 
clusion is  that  the  voter  intended  to  give  all  his  votes  to  that 


Denmaii,  J. 
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1886        candidate.    I  do  not  say  that  it  is  not  a  rational   ooixclas 
Fhillzfs     but  on  the  other  hand  I  must  confess  I  think  that  tJie  sin 

Q^^  cross  put  opposite  the  name  of  a  single  candidate  ixidicat^ 
intention  to  give  one  vote  only.  I  agree  that  the  qnestioii  is  i 
wholly  one  of  law.  It  is  no  doubt  better  not  to  turn  into  a  point 
law  a  question  like  this,  which  can  be  better  dealt  with  at  the  pl^ 
by  the  commissioner  with  his  experience  and  knowledg^e  at  tl 
habits  and  ways  of  the  class  of  persons  who  vote  at  these  election 
I  agree  that  it  is  a  question  for  him  to  determine^  taking-  int 
account  all  the  modes  and  habits  of  voting  adopted  at  the  pJace 
If  he  comes  to  the  conclusion  that  it  is  reasonably  certain  tb&i 
the  voter  meant  to  give  eleven  votes  to  the  candidate^  lie  xnusi 
act  on  that  conclusion.  If  he  thinks  the  voter  only  intended  to 
give  one  vote,  he  must  count  the  cross  as  one  vote.  If  he  is  quite 
in  the  dark  how  many  votes  were  intended  to  be  given,  he  must 
reject  the  voting  paper  for  uncertainty,  even  though  it  is  cl^r 
that  there  was  an  intention  to  vote  in  one  way  or  the  other. 

Judgment  aecordinyfy. 

Solicitors  for  petitioner:  Bwrton,  YeateSy  Eart^  &  Burton,  for 
William  Morgan,  Birmingham. 

W.A. 


epj 
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THE  GUARDIANS  OF  THE  POOR  OF  MAIDSTONE  UNION,  Appel-         188G 
LANTs;  THE  GUARDIANS  OP  THE  POOR  OP  HOLBORN  UNION,  AprU  13,14. 

ReS1>0ND£NTS. 

Poor  Law—Divided  Parishes  Act,  1876  (39  &  40  Vict.  c.  61),  s.  S5— -Widow— 
Derivative  Settlement, 

Upon  appeal  agidnst  an  order  for  the  removal  of  a  widow  it  appeared  that  her 
husband  was  at  the  time  of  his  death  settled  in  a  parish  in  the  appellant  tmion, 
and  that  she  had  acquired  no  settlement  since  his  death : — 

JSeldj  that  the  term  "  wife  "  in  39  &  40  Vict.  c.  61,  s.  35,  did  not  include  a 
widow;  that  the  pauper  did  not  therefore  take  the  settlement  of  her  deceased 
husband,  and  that  the  order  for  her  removal  must  be  quashed. 

Upon  appeal  to  the  Middlesex  sessions  against  an  order  for 
the  remoyal  of  Mary  Ann  Assiter,  a  pauper,  from  the  Holbom 
Union  to  the  Maidstone  Union,  the  sessions  confirmed  the  order, 
subject  to  a  case. 

Mary  Ann  Assiter,  the  pauper,  was  bom  in  the  parish  of  St. 
George,  Bloomsbury,  in  the  united  parishes  of  St.  Giles-in-the- 
Fields  and  St.  George,  Bloomsbury,  Middlesex,  and  is  the  widow 
of  one  Henry  Assiter,  to  whom  she  was  married  at  St.  George's 
Church,  Bloomsbury,  on  or  about  the  1st  of  May,  1858. 

Henry  Assiter  died  in  the  parish  of  Maidstone,  in  the  appellant 
union,  on  the  11th  of  July,  1882,  haying  gained  a  legal  settle- 
ment in  the  parish  of  Maidstone  by  three  years'  residence,  and 
by  renting  a  tenement,  which  settlement  Henry  Assiter  retained 
at  the  time  of  his  death. 

The  pauper  never  acquired  any  settlement  by  any  act  of  her 
own. 

The  order  of  removal  was  obtained  upon  the  ground  that  the 
pauper,  never  having  acquired  a  settlement  in  her  own  right, 
took  the  settlement  which  her  deceased  husband  had  gained  and 
still  retained  at  the  time  of  his  death  in  the  appellant  union. 

It  was  contended  on  the  part  of  the  appellant  union  that  the 
words  "  no  person  "  contained  in  the  first  part  of  the  35th  section 
of  the  Act  of  39  &  40  Vict.  c.  61  (which  abolishes  derivative 
settlements  in  all  cases  except  in  that  of  a  wife  from  her  husband 
and  in  that  of  a  child  under  the  age  of  sixteen)  are  by  the 

Vol.  XVII.  3  L  2 


818  QUEEN'S  BENCH  DIVISION.  VOL.  XVIL 

1886        context  limited  to  persons  whose  settlement  is  under  consideia- 

GuABDiANfl  OF  tiou,  and  that  therefore  the  word  "  wife  "  in  that  section  mentioned 

^'^^^^^  mnst  be  taken  to  refer  only  to  a  person  who  is  a  wife  at  the 

_,      ^'         time  of  the  settlement  of  such  person  being  inquired  into ;  and 

Gt7ABDIA3TS  OF  r  S>         ^  7 

HoLBOBN  that  therefore,  as  Mary  Ann  Assiter  was  at  the  time  of  her  settle- 
ment being  inquired  into  a  widow,  she  could  not  be  deemed  to 
have  derived  a  settlement  from  her  deceased  husband  within  the 
true  meaning  of  that  section ;  but  that  she  must  be  deemed  to 
be  settled  in  the  parish  in  which  she  was  bom. 

It  was  contended  on  behaK  of  the  respondent  union  that,  inas- 
much as  the  pauper's  husband  had  at  the  time  of  his  death 
gained  a  settlement  in  the  parish  of  Maidstone,  the  pauper 
took  the  settlement  so  gained,  and  would  retain  the  same  after 
her  husband's  death  until  she  acquired  another  settlement  in  her 
own  right ;  and  that  therefore  the  place  of  her  last  settlement 
was  the  parish  of  Maidstone. 

The  court  of  quarter  sessions,  being  of  opinion  that  the  con- 
tention of  the  respondent  union  was  right,  confirmed  the  order 
for  the  removal  of  the  pauper  to  the  appellant  union. 

The  question  for  the  opinion  of  the  Court  was  whether  or  not 
the  order  of  sessions  was  right. 

Dickens,  for  the  appellants.  The  question  arises  upon  s.  35  of 
the  Divided  Parishes  Act,  39  &  40  Vict.  c.  61.  (1)  The  pauper 
is  clearly  within  the  first  branch  of  that  section.  The  "  person  " 
there  referred  to  is  the  individual  whose  settlement  is  the  matter 
under  inquiry.     The  principles  laid  down  in  Beg.  v.  Bridg- 

(1)  *'  Xo  person  shall  be  deemed  to  the  settlement  of  its  mother  until  such 
have  derived  a  settlement  from  any  child  acquires  another  settlement, 
other  person,  whether  by  parentage,  "  If  any  child  in  this  section  men- 
estate,  or  otherwise,  except  in  the  case  tioned  shall  not  have  acquired  a  settle- 
of  a  wife  from  her  husband  and  in  the  ment  for  itself,  or  being  a  female,  shall 
case  of  a  child  \mder  the  age  of  six-  not  have  derived  a  settlement  from 
teen, — ^which  child  shall  take  the  her  husband,  and  it  cannot  be  shewn 
settlement  of  its  father  or  of  its  what  settlement  such  child  or  female 
widowed  mother,  as  the  case  may  be,  derived  from  the  parent  without  in- 
up  to  that  age,  and  shall  retain  the  quiring  into  the  derivative  settlement 
settlement  so  taken  until  it  shall  ac-  of  such  parent,  such  child  or  female 
quire  another.  shall  be  deemed  to  be  settled  in  the 
•   "  An  illegitimate  child  shall  retain  parish  in  which  he  or  she  was  bom." 
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north  (1)  and  Beg.  v.  Edmonton  (2)  in  reality  dispose  of  this  case,        1886 
thongli  the  question  for  decision  turned  upon  another  part  of  the  guabdians  of 

..  MAnMTOlffE 

section.  UinoK 

Jelf,  Q.C.y  for  the  respondents.  The  meaning  of  s.  35,  apart  Q,,^i;^^g  ^^ 
from  the  cases, — ^none  of  which  throw  much  light  upon  this  Holborn 
question, — is,  that  the  widow  is  to  take  the  settlement  which  her 
husband  had  at  the  time  of  his  death.  Deriyatiye  settlements 
are  abolished,  except  in  the  case  of  a  "  wife  "  (which  may  be  read 
**  widow  ")  and  a  child  under  the  age  of  sixteen.  The  section 
cannot  have  meant  that  the  widow  should  be  taken  away  from 
the  place  where  she  had  a  right  to  be  during  the  whole  of  her 
married  life. 

In  Headington  Union  y.  St.  Olave^a  Union  (3)  the  father  of  the 
children  had  died  without  haying  acquired  any  settlement  of  his 
own.  Inasmuch  as  his  was  only  a  deriyatiye  settlement,  and  no 
eyidence  of  such  settlement  was  admissible  in  the  case  of  the 
remoyal  of  his  widow  or  children,  and  there  was  nothing  to  shew 
that  the  widowed  mother  had  any  settlement  of  her  own,  the 
children  necessarily  went  to  the  parish  in  which  they  were  bom. 
The  case  of  a  widow, — which  is  the  present  case, — ^is  still 
res  Integra.  A  wife,  eyen  after  her  husband's  death,  remains  a 
wife  until  she  marries  again. 

Mathew,  J.  It  appears  to  me  that  there  is  no  reasonable 
doubt  as  to  the  true  construction  of  the  statute  m  question.  The 
meaning  of  this  35th  section  of  39  &  40  Yict.  c.  61,  has  been  a 
matter  of  much  doubt :  but  that  doubt  has  in  a  great  measure 
been  remoyed  by  the  decisions  of  the  present  Master  of  the 
Rolls,  particularly  in  Beg.  y.  Bridgnorth  (4)  and  Beg.  y.  Edmon- 
ton. (5)  The  question  is  whether  this  woman  acquired  a  settle- 
ment in  the  parish  of  Maidstone,  which  was  the  parish  in  which 
her  husband  had  gained  a  settlement,  or  retained  that  which  she 
formerly  had  in  the  parish  where  she  was  bom ;  and  that  ques- 
tion depends  upon  the  constmction  which  is  to  be  put  upon 
the  section  referred  to,  which  mns  thus :  "  No  person  shall  be 
deemed  to  haye  deriyed  a  settlement  from  any  other  person, 

(1)  9  Q.  B.  D.  765 ;  11  Q.  B.  D.  314.  (3)  13  Q.  B.  D.  293. 

(2)  15  Q.  B.  D.  95,  339.  (4)  11  Q.  B.  D.  314. 

(5)  15  Q.  B.  D.  339. 


Hathew,  J. 
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^^^        whether  by  parentage,  estate,  or  otherwise,  except  in  the  case  of  a 
GuABDiANs  OP  wife  from  her  husband."     The  latter  part  of  the  section  applies 
Union       ^  ^  different  class  of  persons ;  and  it  is  that  part  which  has  given 
GuABDiANsop  ™®  *^  difficulty  in  ascertaining  the  meaning  of  the  legislature. 
HoLBORN    But,  confining  our  attention  to  that  part  which  alone  applies  to 
this  case,  it  appears  to  me  to  be  clear  that  what  was  meant  was 
what  is  said,  viz.,  that  no  person  except  a  wife  shall  be  deemed 
to  have  derived  a  settlement  from  any  other  person.     It  is  said 
that  to  give  effect  to  the  enactment  we  ought  to  construe  "wife" 
to  mean  "  widow."    But,  why  are  we  to  adopt  this  construction  ? 
The  legislature  has  not  provided  for  any  such  interpretation, 
and,  if  we  may  conjecture  what  the  object  of  the  Act  was,  it  seems 
to  me  that  we  can  see  an  excellent :  reason  why  the  interpre- 
tation contended  for  should  not  be  adopted.    The  main  object 
of  the  Act  appears  to  have  been  to  prevent  expensiye  inquiries 
into  derivative  settlements, — inquiries  which  would  become  all 
the  more  difficult  and  all  the  more  expensive  the  further  back 
the  investigation  had  to  go :  and  there  is  good  reason  for  holding 
that  the  inquiry  should  be  confined  to  the  case  of  a  settlement 
derived  by  a  wife  from  her  husband,  because  as  a  general  rule  that 
inquiry  would  be  easily  made  and  would  involve  no  expense.  But, 
the  moment  you  come  to  the  case  of  a  widow,  you  have  to  inquire 
into  the  settlement  of  a  man  who  may  have  been  dead  many 
years,  and  thus  you  let  in  the  mischief  the  Act  would  seem  to 
be  intended  to  avoid.    I  have  no  doubt  that  this  section  ought 
to  be  interpreted  in  favour  of  the  appellants  in  this  case :  and 
this,  as  I  have  already  intimated,  appears  to  me  to  be  entirely  in 
accordance  with  what  was  laid  down  by  the  Master  of  the  Bolls 
in  the  cases  above  adverted  to.    I  entirely  accept  the  analogy 
suggested  by  him  in  the  Bridgnorth  Case  (1)  while  construing 
another  part  of  the  35th  section. 

A.  L.  Smith,  J.  The  question  in  this  case  is  whether  the 
pauper  has  a  settlement  derived  from  her  husband  as  having  been 
his  wife,  or  is  relegated  to  her  birth-settlement ;  and  that  ques- 
tion turns  upon  the  much  debated  35th  section  of  39  &  40  Vict, 
c.  61.  It  is  pretty  clear  from  the  authorities  that  the  words  "no 
person  "  in  that  section  refer  to  the  person  whose  settlement  is 
(1)  11  Q.  B.  D.  at  p.  320. 
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the  subject  of  inquiry.     Before  reading  the  words  of  s.  35,  I       1886 

would  refer  to  s.  34,  which  gives  a  new  settlement  by  three  years*  Guabdians  of 

continuous  residence.    Then  s.  35  provides :  "  No  person  shall  be   ^^^^ 

deemed  to  have  derived  a  settlement  from  any  other  person,^      ^* 

'*  x-  »  Guabdians  of 

whether  by  parentage,  estate,  or  otherwise."    If  it  had  stopped     Holbobn 

there,  the  enactment  would  have  abolished  derivative  settlements       * 

altogether,  but  it  goes  on,  "  except  in  the  case  of  a  wife  from  her  ^  ^  ^"***  ^* 
husband  and "  (I  will  here  read  in)  ''  except  in  the  case  of  a 
child  under  the  age  of  sixteen."  It  has  already  been  decided 
that  the  second  exception,  as  to  a  child  under  the  age  of  sixteen, 
was  put  in  to  prevent  children  of  tender  age  being  separated  from 
their  parents, — ^from  the  feither,  if  alive,  and,  as  it  seems  to  me,  if 
he  is  dead,  from  the  mother.  Now,  what  is  the  reason  for  putting 
in  the  exception,  ^'in  the  case  of  a  wife  from  her  husband?" 
Mr.  Jelf  seeks  to  read  the  exception  thus, — **  except  in  the  case  of 
a  widow  from  her  husband."  It  is  worthy  of  remark  that,  a  little 
later  on  in  this  very  section,  when  the  legislature  are  dealing 
with  a  widow  they  use  the  term  "  widow."  The  word  "  wife  "  in 
my  judgment  must  be  taken  to  mean  an  existing  wife,  and  not  a 
widow ;  that  is,  a  person  who  fills  the  character  of  wife  at  the 
time  when  the  question  arises  as  to  the  settlement.  I  have  con- 
sidered the  Bridgnorth  Case  (1)  and  the  EdmorUon  Case  (2),  and 
in  my  judgment  they  substantially  cover  this  case.  The  pauper, 
not  being  a  ^'  wife  "  at  the  time  when  the  matter  came  on  for 
adjudication,  but  a  *^  widow,"  did  not  acquire  a  settlement  from 
her  husband  by  marriage,  but  goes  back  to  her  birth  settlement. 
There  must  be  judgment  for  the  appellants,  and  the  order  of 
removal  and  the  order  of  sessions  must  be  quashed. 

Judgmefntfor  the  appellants. 

Solicitors  for  appellants :  Kingsford,  Dor  man,  &  Co.,  for  Beale^ 
Hoar,  Howlett,  &  Tatham,  Maidstone. 

Solicitor  for  respondents :  John  Bexxcorthy. 

(1)  9  Q.  B.  D.  765 ;  11  Q.  B.  D.  314.  (2)  15  Q.  B.  D.  95,  339. 
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^AVrnxmOY  ^  AppealSecwily  for  CodM^ 
Increasing  Amount  of  Depogit — **  Special  Circum- 
itanees'*— Bankruptcy  Bides,  1870,  r.  145— Amis- 
ruptcy  Bales,  1883,  r.  113— i^ulef  of  Supreme 
CouH,  1883,  Order  LVIII^  r.  15.]  llie  deposit 
paid  by  a  banknipt  on  entering  a  bankraptcy 
appeal  was  ordered  to  be  increased,  on  tbegionnd 
that  he  had  been  already  engaged  in  protracted 
and  uniformly  nnsucceesful  litigation  with  the 
respondents  respecting  the  matters  in  question. 
In  be  McHenbt  -         -         -     C.  A.  861 

2.  Bankruptcy   Notice — "  Cfreditor  who 

has  obtained  a  final  judgment'*— Aseignee  of 
Judgment  Debt— Bankruptcy  Act,  1883  (46  A  47 
Vict.  c.  52).  s.  4,  svihs.  1  (g).J  In  the  Bankruptcy 
Act.  1883  (46  ft  47  Vict.  c.  52X  b.  4,  rob*  1  (j>— 
which  enables  a  creditor  who  has  obtained  a  final 
judgment  against  a  debtor  to  iaroe  a  bankruptcy 
notice  requiring  him  to  pay  or  secure  the  debt — 
the  words  **  creditor  who  has  obtained  a  final 
judq:ment''  do  not  include  an  assignee  of  the 
judgment  debt.— fTx  parU  WoodaU  (13  Q.  B.  D. 
479)  explained.  Ex  fabte  Blahghett.  Ik  bb 
Keeling        -         -         -         -        0.  A.  803 

8.  Bankruvtcu  Notice —"  Final  Judg- 
ment ** — **  Balance  Order  "  agaimt  contributory  in 
winding-up  of  a  Company — Bankruptcy  Act,  1883 
(46  A  ^rvict.  c.  52),  s.  4,  sub-s,  I  (a.)]  A 
**  balance  order  "  in  respect  of  calls  made  on  a 
contributory  in  the  winoing-up  of  a  company  is 
not  a  "  final  judgment "  within  the  meaning  of 
sub-8. 1  (g)  of  s.  4  of  the  Bankruptcy  Act,  1883, 
and  a  bankruptcy  notice  cannot  be  issued  in 
respect  of  such  an  order. — Ex  parte  Whinney 
(13  Q.  B.  D.  476)  followed.  Ex  pabte  Obim- 
WADE.    In  be  Tbnnent        -         -      C.  A.  867 

4.  Bankruptcy  Notice — Final  Judgment 

against  Partnership  Firm — Partner  against  whom 
Execution  cannot  issue  without  Leave  of  Court — 
Bankruptcy  Act,  1883  (46  A  47  Vict,  c,  52),  s.  4, 
suhs.  1  {gy-Rules  of  Supreme  Court,  1883,  Order 
IX„  r.  6 ;  Order  XLIL,  r.  10.]  Where  a  creditor 
has  obtained  judgment  against  a  firm,  but  has  not 
obtained  the  requisite  leave  under  Order  XLU., 
r.  10,  to  issue  execution  against  a  person  filleged 
to  be  a  member  of  the  firm,  he  cannot  serve  such 
person  with  a  notice  under  the  Bankruptcy  Act, 
1883  (46  &  47  Vict.  c.  52),  s.  4,  sab-s.  1  (g),  which 
enables  a  creditor  who  has  obtained  final  judg- 
ment against  a  debtor,  "execution  thereon  not 
liaving  been  stayed,"  to  issue  a  notice  requiring 
the  debtor  to  pay  or  secure  the  debt  Ex  pabte 
Idb.    In  be  Idb        -         -         -       0.  A.  766 

5.  "^—^  ExeetUion  Creditor — Garnishee  Order 
—Completion  of  Attachment—'' Beeetpt  of  Debt," 
what  is — Money  paid  into  court  to  abide  further 
Order— Bankruptcy  Act,  1883  (46  A  47  Viet,  e.  52), 
s.  45.]  A  creditor  having  obtained  a  garnishee 
order  in  respect  of  a  debt  due  to  the  judgment 
debtor,  a  third  person  intervened  claiming  that 
the  debt  was  due  to  her ;  and  the  garnishee,  under 
an  order  of  the  Court,  paid  the  amount  into  court 
to  abide  further  order.  A  receiving  order  having 
been  subsequently  made  against  the  jud^ent 
debtor,  the  third  person  withdrew  her  dami: — 
Held,  that  there  had  been  no  **  receipt  of  the 
debt,"  by  the  creditor  within  the  meaning  of  s.  45 
of  the  Bsinkruptcy  Act,  1883,  so  as  to  entitle  him 
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to  retain  it  against  the  judgment  debtor's  trustee 

in  bankmptcy.    Butlxb  v.  Weabotg        -     lO 

8. Judgwsentereditor— Order  for  Comssitial 

— Beeeiving  Cfrder  m  lieu  of  Committal — Damioget 
payable  by  Co-reepondent  tn  Divorce  Suit — Bank- 
ruptcy Act,  1883  (46  A  47  VicL  e.  52),  s.  103, 
tuS-«.  5—D(^dors  Ad,  1869(32<fc33  VieLcGi), 
s.  5— Divorce  Court  Act  (20  A  21  Vict,  e,  85), 
ss.  33,  52.]  By  s.  103,  rob^.  5,  of  the  Bankruptcy 
Act,  1883,  '*  wboe,  under  s.  5  of  the  Debtors  Act, 
1869,  application  is  made  by  a  judgment  creditor . 
to  a  Court,  having  bankruptcy  jurisdiction,  for 
the  committal  of  a  judgment  debtor,  the  Cooit 
may,  if  it  thinks  fit,  decline  to  commit,  and  in 
lieu  thereof,  with  the  consent  of  the  judgment 
creditor  .  .  .  make  a  receiving  order  a^inst  the 
debtor,"  field,  that  a  receiving  order  cannot  be 
made  on  the  application  of  every  person  who  ii 
entitled  to  apply  to  the  Court  under  s.  5  of  the 
Debtors  Act,  but  only  on  the  appIicatioD  of  * 
person  who  is  strictly  speaking  a  ''judgment  cre- 
ditor."— In  a  suit  for  diTorce  by  a  husbaod  the 
jury  gave  a  Terdict  in  his  favour,  with  lOOOL 
damages  against  the  oo-respondent,  and  the  judge 
ordered  him  to  pay  the  lOOOL  into  court  A  sub- 
sequent order  was  made,  directing  that  the  co- 
respondent should  pay  the  lOOOZ.  to  the  hnsband 
forthwith,  for  the  purpose  of  settlement  upon  the 
children  of  the  marriage.— fieZd,  that  under  this 
order  the  husband  was  not,  within  the  meaning 
of  sub-fl.  5  of  s.  103,  a  **  judgment  creditor**  of 
the  co-respondent,  and  that,  on  the  oo-respon- 
dent's  default  in  paying  the  money,  the  Coort 
had  no  jurisdiction  to  make  a  reoeivbg  order 
against  htm  in  lien  of  committing  him. — Decinoa 
of  Cave,  J.,  reversed. — ^A  jud^ent  debtor  makes 
default  in  the  paying  the  judgment  debt,  and 
the  Court  has  power  to  commit  him  under  s.  5  of 
the  Debton  Act,  if  he  has  had  the  means  of  pay- 
ing any  part  of  it,  though  he  has  not  had  the 
means  of  paying  the  whde.  Ex  pabiv  Fbteb. 
LfBSFBTEB      -  -  -  .     0.A71I 

7.  Deed  of  Composition — Constmetiow 

Ineonsietency  between  Bedtdls  and  operatite  Pari 
-Settlement— Life  Estate— Forfeiture  in  Evesi 
of  Bankruptcy  or  Alienation— /fecial  Case  stated 
by  County  Court  sitting  in  Bankruptcy  for  Opinio* 
of  High  Courb— Bight  of  Appeal  from  Deeisio»  (/ 
High  CouH— Bankruptcy  Act,  1883  (46  A  47  VieL 
c,  52).  s.  97  (sttt-s.  3),  s.  104,  eubs,  2  (a),  (by- 
Bankruptcy  Appeals  {County  Courts)  Act,  18S4 
(47  d:  48  Vict.  e.  9),  s,  2.]  A  deed  of  oompontioo 
executed  by  a  debtor  who  had  filed  a  bankrapt^ 
petition  recited  that  the  debtor  was  poasesKd  of 
or  entitled  to  the  real  and  personal  estate  epecified 
in  a  schedule  to  the  deed,  and  that  in  acoordsDce 
with  his  desire  to  pay  his  creditors  20<.  in  the 
pound,  and  in  order  that  the  compoeition  ehodd 
be  secured,  he  had  agreed  with  the  tnistee  to 
assign  to  him  all  the  property  set  forth  in  t^ 
schedule,  upon  the  trusts  tiiereinafter  containeo- 
By  the  operative  part  the  debtor,  "forefTectnatiBg 
the  said  desire,  and  in  pursuance  of  the  nid 
agreement,"  assigned  to  the  trustee  **all  and  sin- 
gular the  several  properties,  chattels,  and  effma 
set  forth  in  the  said  schedule  hereto,  and  all  the 
estate,  right,  title,  interest,  daim,  and  demnDd. 
of  the  debtor  ••  in,  to,  and  upon  the  said  chattels, 
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properties,  and  effects,  and  all  other  the  estate  (if 
any)  "  of  the  debtor. — ^The  debtor  was,  under  the 
tmsts  of  a  post-nuptial  settlement,  entitled  to  a 
life  interest  in  certain  property.  This  life  interest 
-was  not  mentioned  in  the  schednle : — Held,  that 
the  general  words  of  the  assignment  were  con- 
trolled by  the  recital,  which  shewed  that  the  deed 
was  intcoided  to  apply  only  to  the  property  spe- 
cified in  the  schedule,  and  that  the  life  interest 
did  not  pass  to  the  trustee. — ^The  life  interest  was 
sabject  to  a  proviso  that  if  the  debtor  should 
Assign,  charge,  or  otherwise  dispose  of  the  in- 
come, or  should  become  bankrupt,  "or  do  or 
suffer  anvthing  whereby  the  income,  if  payable 
to  him  aosolutely,  would  become  vested  in  anj 
other  person/'  then  the  trust  declared  in  hu 
favour  should  cease,  and  during  the  remainder  of 
his  life  the  trustees  might  apply  the  income  for 
the  benefit  of  his  wife  and  children  i^Heldj  by 
Cave,  J.,  that  neither  the  filing  of  the  bankruptcy 
petition  nor  the  execution  of  the  composition 
deed  worked  a  forfeiture  of  the  debtor's  life 
interest.— In  re  AmherstB  TnuU  (Law  Bep.  13  £q. 
464)  distiuguished. — ^An  appeal  lies  to  the  Court 
of  Appeal  from  the  decision  of  the  High  Court 
upon  a  special  case  for  its  opinion  stated  by  a 
county  court  sitting  in  bankruptcy  under  sub-s.  8 
of  s.  d7  of  the  Bankruptcy  Act,  1883.  Ex  parte 
Bawxs.    Is  be  Moon  -         -         -     0.  A.  276 

8. Married  Woman — Separate  Property 

^-Settiement — General  Potoer  of  Appointment — 
Bankruptcy  Act,  1883  (46  &  47  Viet,  e.  52),  $.  24 
--Married  Women's  Property  Act,  1882  (45  <fe  46 
VicL  c.  75),  $,  1,  ivb-B.  5,  t.  19.]  Beal  property 
was  by  a  marriage  settlement  vested  in  a  trustee 
in  trust  for  the  married  woman  for  life  for  her 
separate  use  without  restriction  on  anticipation, 
with  remainder  to  such  persons  for  such  estates 
as  she  might,  whether  covert  or  sole,  by  deed  or 
will  appoint,  and  in  default  of  appointment  to  her 
children  in  fee.  The  settlement  also  contained 
a  provision  under  which  the  property  could  be 
sold  or  mortgaged  by  her  direction,  and  the  pro- 
ceeds paid  to  her : — ^HeU.  that  she  was  subject  to 
the  provisions  of  the  bankruptcy  laws  in  respect 
of  such  property  as  being  her  separate  property, 
under  s.  1,  sub-s.  5,  of  the  Married  Women's  Pro- 
perty Act,  1882,  and  should  therefore  be  directed 
to  ezercise  the  power  of  appointment  in  favour  of 
the  trustee  in  bankruptcy  of  her  estate  under  s.  24 
of  the  Bankruptcy  Act,  1883.  Ik  be  Abmstboko. 

Ex  FABTB  GiLCHBIST  -  -  -  -       167 

9.  —  Married  Woman  trading  eeparaidy 
from  her  HiiAand — Separate  Property — General 
Power  of  Appointment — Married  Women^s  Pro- 
peHy  Act,  1882  (45  &  46  Vict.  c.  75),  s.  1,  mb-t.  5 
—Bankruptcy  Act,  1883  (46  A  47  Vict,  e,  52), 
M.  44,  152— Bankruptcy  Act,  1869  (32  A  33  VicL 
c.  71).  M.  4, 15.]  By  the  Married  Women's  Pro- 
perty Act,  1882  r45  k  46  Vict  c  75),  s.  1,  sub-s.  5, 
^*  Every  married  woman  carrying  on  a  trade 
separately  from  her  husband  shall,  in  respect  of 
her  separate  property,  be  subject  to  the  bank- 
ruptcy laws  in  the  same  way  as  if  she  were  a 
feme  sole  " : — Held,  that  the  expression  **  separate 
property  "  includes  only  that  which  would,  if  the 
woman  was  unmarried,  be  her  **  property,"  and 
does  not  therefore  include  a  general  power  of 
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appointment  by  deed  or  will  of  which  she  is  the 
donee,  but  which  she  has  not  exercised,  and  a 
married  woman  who  has  traded  separately  from 
her  husband  und  who  has  been  adjudicated  a 
bankrupt,  cannot  be  compelled  to  execute  a  deed 
exercising  such  a  power  in  favour  of  the  trustee 
in  the  bankruptcy. — Decision  of  Divisional  Court 
(17  Q.  B.  D.  167)  reversed.  Ex  pabtb  Gilchrist. 
Ik  be  Abmstbono        -         -         -     C.  A.  621 

10. Invalid   Settlement  —  Majority   of 

Creditors  opposed  to  Litigation — Proceedings  by 
Minority  of  Creditors  to  set  aside  Settlement — 
Motion — Viva  voce  Evidence— Practice,']  When 
a  minority  of  the  creditors  of  a  bankrupt  are  dis- 
satisfied with  the  refusal  of  the  trustee  to  take 
proceedings  to  recover  property  alleged  to  be  part 
of  the  bankrupt's  estate,  and  desire  to  institute 
such  proceedings  themselves,  thev  must,  in  the 
.first  instance,  apply  to  the  trustee  for  leave  to  use 
his  name,  and  offer  him  a  proper  indemnity.  If 
he  refuses,  they  are  entitled  to  apply  to  the 
Court  for  leave  to  use  the  name  of  the  trustee  on 
giving  him  an  indemnity  against  costs. — Viv& 
voce  evidence  in  support  of  a  motion  may  be 
given  at  the  hearing :  but  special  leave  for  that 
purpose  must  be  previously  obtained.    Ex  pabte 

kEABSLKT.     In  be  GeITBSE    -  -  -  1 

13  EUz.  c.  5 
tfraud  Creditors — 


11. Fraudvimt 

— Intent  to  delay,  hinder,  or 
Pending  Action  for  Bredch  of  Promise  of  Marriage 
—Voluntary  Settlement  for  Benefit  of  Wife  an^ 
Children— Bankruptcy  Act,  1883  (46  d:  47  Vict, 
c,  52),  s.  47.]  A  master  mariner  was  married  at 
Hong  Kong  on  May  31, 1881.  In  the  following 
August,  an  action  for  breach  of  promise  of 
marriage  was  commenced  against  him,  and  the 
writ  served  upon  him  at  Hong  Kong  on  October  8. 
At  the  time  of  his  marriage  he  was  entitled  to  a 
legacy  of  500L,  which  had  become  vested  in 
possession  on  the  death  of  his  mother  (who  had 
a  life  interest  in  it)  on  May  11,  1881.  On 
October  17, 1881,  being  still  at  Hong  Kong,  he 
made  a  voluntary  settlement  of  the  legacy  upon 
trust  during  the  joint  lives  of  himself  and  his 
wife  for  her  separate  use,  remainder  for  the 
survivor  for  life,  remainder  for  the  children  of  the 
marriaee,  remainder,  in  default  of  children,  for 
himself  absolutely.  Judgment  was  obtained 
against  him  in  the  action  on  July  20,  1882,  for 
5001.,  and  in  Kovember,  1884,  he  was  adjudicated 
bankrupt.  It  appeared  that  when  he  executed 
the  settlement  he  was  able  to  pay  his  debts  with- 
out the  aid  of  the  property  comprised  in  the 
settlement,  and  that  he  did  not  know  that  he  was 
entitled  to  the  legacy  until  a  few  days  before  he 
executed  the  settlement,  and  he  stated  that  in 
executing  it  he  was  not  infiuenoed  by  the  action 
which  hful  been  commenced  against  him : — Held, 
that  there  was  not  sufficient  evidence  to  warrant 
a  judge  or  jury  in  finding  that  the  settlement  was 
intended  to  *'  delay,  hinder,  or  defraud  creditors  " 
within  13  Eliz.  c.  5. — Freeman  v.  Pom  (Law 
Bep.  5  Cb.  538)  considered.  Ex  pabte  Mebceb, 
Ik  BE  Wise       -         -         -         -     0.  A.  290 

18. Secured  Creditor  —  Amendment  of 

Valuation  of  Security — Time — Bankruptcy  Aei, 
1883  (46  &  47  Vict,  c.  52).  Sehed.  II.,  rr.  12,  13.] 
By  the  Bankruptcy  Act,  1883,  Sched.  II.,  r.  12  (a). 
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where  a  security  is  valued  by  a  creditor  in  his 
proof  the  trustee  may  at  any  time  redeem  it  on 
payment  to  the  creditor  of  the  assessed  Yalue. 
By  r.  13  a  creditor  who  has  valued  his  security 
may  "at  any  time"  amend  the  valuation  and 
proof  on  shewing  *'to  the  satisfaction  of  the 
trustee,  or  the  Court,  that  the  valuation  and 
proof  were  made  bon&  fide  on  a  mistaken  esti- 
mate, or  that  the  security  has  diminished  or 
increased  in  value  since  its  previous  valuation." — 
A  secured  creditor  having  stated  in  his  proof  the 
value  at  which  he  assessed  his  security,  the 
trustee  gave  him  written  notice  that  •*  it  was  his 
intention  "  to  redeem  the  security  so  valued,  and 
thereupon  applied  for  and  received  from  the 
Board  of  Trade  the  amount  required  for  such 
redemption.  Before  any  further  step  was  taken 
the  creditor  applied  to  amend  his  proof  and  valua- 
tion, the  security  having  increased  in  value: — 
Held,  reversing  the  judgment  of  Cave,  J.,  that 
nothing  had  occurred  to  prevent  the  amendment 
from  being  allowed. — Semble,  that,  upon  the 
true  construction  of  rr.  12,  13,  the  amendment 
could  not  be  allowed  after  the  trustee  in  the 
exercise  of  his  right  of  redemption  had  paid  the 
assessed  value  of  the  security  to  the  creditor; 
and,  that  it  could  not  be  allowed  after  the  trustee 
had,  under  r.  12  (c),  elected  to  redeem  the  security 
at  the  assessed  value.  Ex  paste  Nobbis.  Ix  be 
Sadleb  -  -  -         -  -     C.  A.  728 

18.  CompiUcUion  of  Time — Priority  of 

Debts — Wagea  or  Salary — "JPour  monthe  before 
date  of  receiving  Order  ** — Interim  Receiving  Order 
— Opeial  Heeeiver'a  Accounts — Objection  by  IVtM- 
tee—Practice^Bankruptey  Act,  1883,  w.  40.  70 
(SU&-S.  3),  lOl—BarikrupUy  Bulee,  1883,  r.  249.] 
In  the  Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52), 
8.  40,  sub- 8.  (6), — which  directs  that  the  wages 
or  salary  of  any  clerk  or  servant  in  respect  of 
services  rendered  to  the  bankrupt  during  four 
months  before  the  date  of  the  receiving  order, 
not  exceeding  SOL,  shall  be  paid  in  priority  to  all 
other  debts, — the  four  montns  are  tbose  **next" 
before  the  date  of  the  receiving  order;  and  where 
an  interim  receiver  has  been  appointed,  the  four 
months  are  to  be  computed  from  the  date  of  the 
order  appointing  the  interim  receiver.— When  the 
trustee  in  bankruptcy  is  dissatisfied  with  the 
accounts  rendered  to  him  by  the  official  receiver 
ho  should  make  a  report  thereon  to  the  Board  of 
Trade  pursuant  to  the  249th  rule  of  the  Bank- 
ruptcy Kules,  1883 ;  and  if  the  Board  neglect  or 
refuse  to  act  in  the  matter,  he  should  then  apply 
to  the  Court  for  directions  under  s.  101  of  the 
Act.    Ex  PABTE  Fox.    In  be  Smith        -        4 

14.  Trustee  in  Bankruptcy — Unreason- 

able  Bejection  of  Proof— Directions  of  Committee 
of  Inspection — Costs  —  Judgment  entered  under 
Judge*  6  Order  by  Consent  in  Personal  Action — 
Omission  to  file  Order — Bankruptcy  Act,  1883 
(46  &  47  Vict,  e,  52),  s,  S9— Debtors  Act,  1869  (82 
d-  33  Vict.  c.  62),  s.  27.]  The  Court  in  reversing 
the  decision  of  the  trustee  in  a  bankruptcy  re- 
jecting a  proof,  ordered  him  to  pay  the  costs 
personally,  being  of  opinion  that  ne  had  acted 
unreasonably  and  improperly  in  rejecting  it. — ^A 
trustee  in  bankruptcy  rcvjected  a  proof  tendered 
in  respect  of  a  debt  for  which  judgment  had  been 
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entered  against  the  bankrupt  in   the   Queen's 
Bench  Division  under  a  jndge^s  order  by  consent 
on  the  ground  that  tiie  order  had  not  been  filtid 
as  required  by  s.  27  of  the  Debtors   Act  (32 
&  33  Vict  c.  62),  so  that  the  judgment  waa  void.— 
The  trustee  in  rejecting  the  proof  acted  under 
the  directions  of  the  committee  of  inspection  :— 
Held  by  the  Court  of  Appeal,  affirming  the  judg- 
ment of  Gave,  J.,  that  there  was  no  ground  for 
contending  that  the  invalidity  of  the  jadgment 
affected  the  right  of  the  plaintiff  to  prove  for  the 
debt  for  which  the  action  was  brought ;  that  the 
decision  of  the  trustee  must  be   reversed  with 
costs,  to  be  paid  by  him  personaliy ;  and  that  the 
fact  that  he  had  acted  under  the  directions  of  the 
committee  of  inspection  did  not  affect  his  liability. 
Ex  PABTs  Bbown.    In  bb  Surra      -     C.  A.  488 

16.  Refusal  of  Begistrar  of  County  Court 

to  carry  out  Order  of  Court  of  Appeal — Procedure 
to  compel  Obedienc^—Jurisdietion.2    Upon  appeal 
from  a  county  court  in  a  bankruptcy  proceeding, 
the  Divisicmal  (^urt  allowed  the  appeal,  and  or- 
dered money  which  had  been  paid  into  the  ooonl^ 
court  to  abide  the  result  of  the  appeal,  to  be  paid 
out  to  the  appellant    The  Divisional  Court  also 
gave  leave  to  appeal  to  the  Ck>urt  of  Appeal,  hut 
made  no  order  for  a  stay  of  proceedings.  The  re- 
gistrar of  the  county  court  having  refused  to  paj 
out  the  money  until  the  time  for  appealing  to  the 
CJourt  of  Appeal  had  elapsed :— HeW,  that  the 
refusal  was  unjustifiable,  but  that  the  registrar 
being  an  officer  of  the  county  court,  the  Divisooal 
(3ourt  had  no  jurisdiction  over  him  personBlly  to 
enforce  compliance  with  the  order.    Ex  fabte 

BeGISTBAB  op  CbOTDON  (yOUSTY  (}OUBT.     Jx  M 

WiSB       -----     C.ASW 

16.  Scheme  of  Arrangement — Diseovery 

of  Deibtof's  Property — Potoer  to  summon  Witnestes 
for  Examination— Bankruptcy  Aet^  1888  (i6  A  47 

Vict,  c.  52),  M.  18, 27, 168.]  The  Bankruptcy  Act, 
1883  (46  &  47  Vict  c  52),  s.  27— which  eiiaW« 
the  Court  on  the  application  of  the  trustee  to 
simimon  before  it  for  examination  the  debtor  or 
his  wife,  or  any  person  known  or  suspected  to 
liave  in  his  possession  any  of  the  estate  or  effects 
belonging  to  the  debtor,  or  supposed  to  be  in- 
debtea  to  the  debtor,  or  any  person  whom  we 
Court  may  deem  capable  of  giving  inibnuatioii 
respecting  the  debtor,  his  douings  ox  property, 
Ac. — does  not  apply  to  the  trustee  under  a  ooopo- 
sition  or  scheme  of  arrangement  which  has  be^ 
duly  approved  by  the  C^urt  under  a  18  of  tM 
Act    Ex  PABTB  Whinnet.    Ih  bb  Gbast  ^ 

17.  —  Scheme  of  Arrangement-^ Approval^ 
Court— Wishes  of  Creditors— Duty  of  Trader  (H  » 
keeping  Accounts — Official  Beeeiver—Afptof^ 
on  Appealr^Costs— Bankruptcy  Act,  I883(46ifc  « 
Vict,  0.  52),  ss,  18,  28.J  In  determining  whether 
to  approve  a  scheme  of  arrangement  of  the  ami" 
of  a  debtor,  which  had  been  accepted  hf  hU  c«- 
ditors  under  the  provisions  of  a  18  of  the  Bank- 
ruptcy Act,  1883,  the  Court  must  fonn  its  own 
judgment  whether  the  terms  of  the  scheme  are 
reasonable  or  calculated  to  benefit  the  g<^^| 
body  of  creditors,  and  must  not  be  influenced  d> 
the  wishes  of  the  majority  of  thecrediton.— litii* 
registrar  has  refused  to  approve  of  auch  a  scnemc. 
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tbe  Court  of  Appeal  will  not  revene  his  decision 
unless  it  is  satisfied  that  he  has  exercised  his  dis- 
•oretion  wrongly. — In  order  that  a  trader  may  ful- 
fil the  requirements  of  snb-s.  3  (a)  of  s.  28  of  the 
A.ot,  his  hooks  must  be  kept  in  such  a  way  as  to 
ahew  at  once,  without  the  necessity  of  a  prolonged 
iovestigation  by  a  skilled  accountant,  the  state  of 
fxiB  business. — As  a  general  rule,  and  in  the  ab- 
sence of  special  circumstances,  the  official  receiTor 
ou^ht  not  to  app^  upon  the  hearingof  an  appeal, 
tinless  he  is  required  to  do  so  by  the  Court,  and, 
if  he  appears  unnecessarily,  he  will  not  be  allowed 
any  costs.  He  is  not  justified  in  appearing  merely 
te  defend  his  report.  Ex  pabte  Rked.  Im  bb  Bbbd 

[O.A.  M4 
Bill  of  sale— Validity— Deviation  from  sta- 
tutory form— Assignment  '*  as  beneficial 
owner"        -  -  -  -     269 
See  Bill  of  Salb.     8. 
—  Indemnity  against  covenant  to  leave  pre- 
mises in  repair — Bankruptcy  of  surety 
during  term — '* Liability  presenter  fu- 
ture, certain  or  contingent^'         -     770 
See  Lahdlobd  and  Tenant.    2. 
2AB— Trial  at  bar— Action   against  Board  of 
Trade— Interest  of  Crown — Change  of 
venue           ....     053 
See  Cbown,  Pbebogativb  or. 
^AWtAXDY-^PraeUce— Appeal— Farm  of  Notice 
^—7  <fc  8  Vict.  c.  101,  s.  i—  Summary  Juritdio- 
lion  Act,  1879  (42  dr  43  Vid.  0.  49),  s.  31,  8ub-$.  2 
-—Summary  Jurisdiction  Act,  1884  (47  d:  48  Viet. 
c.  43X  M.  4,  6.]    An  appeal  to  sessions  against 
An  order  made  on  a  bastardy  summons  can,  since 
the  passing  of  the  Summary  Jurisdiction  Act, 
1884  (47  A  48  Vict.  c.  4.S),  only  be  brought  sub- 
ject to  the  conditions  and  regulations  contained 
m  the  Summary  Jurisdiction  Act,  1879  (42  &  43 
Yict  c.  49).    The  notice  of  appeal  must  therefore 
state  the  general  srounds  of  appeal  as  required  by 
s.  31,  sub-s.  2  of  tnat  Act.   Tub  Quben  v.  Shinq- 
leb       -.--..       49 

SILL  07  LADIHG— Exceptions— **  Dangers  and 
accidents  of  the  seas'' — Damage  caused 
by  rats         -  -         •  -     670 
iS^Smp. 
How  far  controlling  charterparty  —  Excep- 
tion of  liability  for  act,  neglect,  or  default 
ofmaster      ....     816 
See  Ship.    2. 
'BILL  07  BJLLE—A/ter-acmtired  Property,  Assiffn- 
ment  of— Future  Booh  DebU.}    A  Mil  of  sale  con- 
tained an  assignment  of  (among  other  things)  all 
the  book  debts  which  might  during  die  continu- 
ance of  the  security  become  due  and  owing  to  the 
mortgaffor: — Held^  that  such  an  assignment  of 
future  book  debts  was  valid,  and  operated  to  pass 
the  beneficial  interest  in  a  debt  which  came  into 
existence  after  the  assignment.     Thb  Official 
Bbobiyxb  v.  Tailbt  -         -         .         .       88 

«. BiUe  of  Sals  Act,  1878  (41  A  42  Vict. 

t.  81),  s.  B—Connderation,  Statement  of—BiUt  of 
SaU  Act  (1878)  Amendment  Act,  1882  (45  A  46 
Viet.  c.  43),  $.  9— Form  in  Schedule— BiU  of  Sale 
mven  by  way  of  Indemnity  to  a  Surety."]  By  a 
hi\l  of  sale  expressed  to  be  given  in  consideration 
of  the  grantee  thereof  having  at  the  request  of  the 
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grantor  become  guarantee,  and  signed  a  promis- 
sory note  for  the  payment  of  a  sum  of  452.  by  the 
grantor,  of  which  32Z.,  or  thereabouts,  was  then 
owing,  the  grantor  assigned  to  the  grantee  certain 
chattels,  described  in  a  schedule,  by  way  of 
security  for  any  monejrs  which  the  grantee  might 
be  called  upon  to  pay  in  respect  of  such  guarantee 
and  interest  thereon  at  the  rate  of  5Z.  per  cent  per 
annum,  and  the  grantor  agreed  that  he  would  pay 
to  the  grantee  any  sums  as  aforesaid,  together 
with  interest  then  due,  by  monthly  payments  of 
22.  on  the  first  of  every  month.  It  being  contended 
that  the  biU  of  sale  was  void  on  the  ground  that 
the  consideration  for  which  it  was  given  was  not 
sufficiently  stated  to  satisfy  the  requirements  of 
the  8th  section  of  the  BUls  of  Sale  Act,  1878,  and 
that  the  bill  of  sale  was  not  in  accordance  with 
the  form  in  the  schedule  to  the  Bills  of  ScUe  Act 
(1878)  Amendment  Act,  1882:— ^e2d,  that  the 
bill  of  sale  was  good.    Hughes  v.  Littijb  -     804 

8. BUI  ofSale— Validity— Deviation  from 

Statutory  Form — Astignment  of  ChatteU  **  as  bene' 
fieial  Owner"— BiUe  of  Sale  Act  (IdlS)  Amendr 
ment  Act,  1882  (45  A  46  Vict.  e.  43),  m.  7,  9, 18— 
Conveyancing  Aet^  1881  (44  A  45  Viet.  c.  41), 
88.  2, 7.]  A  bill  of  sale  of  chattels,  given  by  way 
of  security  for  the  payment  of  money,  by  which 
the  grantor  purports  to  assign  the  chattels  **a8 
beneficial  owner,"  is  not  "  in  accordance "  with 
the  form  given  in  the  schedule  to  the  Bills  of  Sale 
Act  of  1882,  and  is  therefore  made  void  by  s.  9  of 
that  Act  Per  Lord  Esher,  M.B.,  and  CoiUm, 
Lindley,  Bowen,  and  Lopes,  L.  J  J.  A  bill  of  sale 
which  deviates  from  the  statutory  form  will 
not  be  made  void  by  s.  9,  if  it  produces  the  precise 
legal  effect — ^neither  more  nor  less— of  that  form, 
and  if  the  variance  is  not  calculated  reasonably  to 
deceive  those  for  whose  benefit  the  statutory  form 
is  provided.  Per  Fry,  L.J.  SembUj  that  a  oill  of 
sale  which  produces  precisely  the  same  legal  effect 
as  a  document  in  the  statutory  form  may  still  be 
void  under  s.  9,  if.  for  instance,  it  oontaius  prolix 
and  useless  recitals,  and  is  generally  framed  with 
unnecessary  prolixity.  A  bill  of  sale  of  chattels 
given  as  security  for  money  contained  stipulations 
by  the  grantor  to  insure  the  chattels  against  fire 
in  the  sum  of  9002.,  to  pay  the  premiums,  and,  on 
demand,  to  pzoduce  the  reoeipts  for  the  premiums 
to  the  grantee;  and  that,  if  default  should  be 
made  by  the  grantor  in  effecting  or  keeping  up 
the  policy,  the  grantee  might  insure  the  property, 
and  that  nM  moneys  expended  by  him  for  that 

Eurpose,  with  interest  thereon,  should  on  demand 
e  repaid  by  the  grantor,  and  until  repayment 
should  be  a  charge  on  the  property.  But  it  was 
provided  that  the  goods  should  not  be  liable  to 
seizure  by  the  grantee  for  any  cause  other  than 
those  specified  in  s.  7  of  the  Bills  of  Sale  Act, 
1882  :—Held  (by  Lord  Esher,  M.R.,  and  Lindley 
and  Lopes,  L.JJ.X  that  the  deed  was  not,  by 
reason  of  any  of  these  stipulations,  made  void  by 
s.  9  of  the  Act  £x  fabtx  Stanfobd.  Ik  bb 
Babbeb  -         -         -         -        C.A.259 


4. JBiOt  of  Sale  Act  (1878)  Amendment 

Aety  1882  (45  A  46  Vict.  e.  43),  88.  7,  9— J^orm  in 
Sekedute,  Deviaiion  from — Covenant  neceeearyfor 
maintaining  the  Seeurity.']  By  a  bill  of  sale  given 
by  way  of  security  for  the  repayment  of  money. 
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the  mortga<!:or  covenanted  to  repay  the  principal 
Bom  of  3001.,  with  interest  thereon  at  the  rate  of 
40  per  cent,  per  annum,  by  equal  quarterly  pay- 
mouts  of  1802.  each,  on  certain  dates  specified, 
until  the  whole  of  the  said  principal  money  and 
interest  was  repaid,  and  it  was  provided  that,  if 
the  mortgagor  did  not  pay  the  rent,  rates,  taxes 
and  outgoings  of  the  jjremises  on  which  the  goods 
assigned  mi^ht  be  within  seven  days  after  the 
same  respectivelv  became  payable,  the  mortgagees 
might,  if  they  thought  fit,  pay  such  rent,  rates, 
taxes  and  outgaings,  and  all  sums  of  money  so 
paid  by  the  lUOTtgagees,  with  interest  thereon  at 
the  same  rate  as  aforesaid,  should  be  charged  on 
the  goods  assigned,  and  be  recoverable  in  the 
same  manner  as  the  principal  moneys  and  interest 
scoured  by  the  bill  of  sale: — Held^  that  suoh  bill 
of  sale  was  void  as  not  being  in  accordance  with 
the  form  in  the  schedule  to  the  Bills  of  Sale  Act 
0878)  Amendment  Act,  1882.  Bianchi  v. 
Offobd  .....     484 

6.  BUU  of  Sale  Act  (1878)  Amendment 

Act,  1882  (45  &  46  Viet  c,  48),  «.  9—Becited  In- 
denture— Agreement  to  perform  Covenants  of—Non^ 
disdoeure  thereof]  A  bill  of  sale  aft^  reciting  a 
certain  indenture,  contained,  inter  alia,  an  agree- 
ment by  the  grantor  that  he  would  ^  perform  the 
covenants  and  stipulations  contained  in  the  said 
recited  indenture;"  but  those  covenants  and 
stipulations  did  not  appear  in  the  bill  of  sale : — 
Beld,  that  the  bill  of  sale  was  therefore  void  under 
the  Bills  of  Bale  Act  (1878)  Amendment  Act, 
1882  (45  &  46  Vict  c  43).  s.  9.  Lke  v.  Babstes  77 

6.  Deviation  from  Statutory  Form — Ex- 
tent of  Avoidance — Covenant  for  Payment  of  Prin- 
cipal and  Intereetr—BilU  of  Sale  Act,  1882  (i5  d: 
46  VieL  c.  48).  m.  4,  8,  9.]  Sect  9  of  the  Bills  of 
Sale  Act,  1882,  in  avoiding  a  bill  of  sale  which  is  not 
made  in  accordance  with  the  form  in  the  schedule 
to  the  Act,  avoids  it  in  toto— not  merely  as  regards 
the  personal  chattels  comprised  in  it--so  ^hat  a 
covenant  oontained  in  it  for  the  payment  by  the 
grantee  of  the  principal  and  interest  thereby 
secured  is  rendered  void  as  against  him.  Davies  v. 
Bees     -         -         -         -         -        C.  A.  408 

7.  Povoer  of  Sale  on  Defatdtn^Provisum 

excuiing  Purchaser  from  Inquiry  as  to  Default— 
Bills  of  Sale  Act  (1878)  Amendment  Act,  1882 
(45  <fc  46  Viet,  c,  43),  s,  9— Form  in  Schedule,  De- 
viation fromJ]  A  bill  of  sale  which  contains  a 
provision  that  a  purchaser  on  a  sale  after  default 
in  payment  of  an  instalment  due  under  tiie  bill  of 
sale,  shall  not  be  bound  to  inquire  whether  any 
such  default  has  been  made,  is  void,  as  substan- 
tially deviating  firom  the  form  given  in  the  sche- 
dule to  the  Bills  of  Sale  Act  (1878)  Amendment 
Act,  1882  (45  ^  46  Yict  a  43),  s.  9.  Blaibebo  v, 
Pabsonb  .....     8S6 

8.  Bepayment  by  Instalments — Interest 

upon  Interest  —  Postponement  of  Bedemption — 
Bills  of  Sale  Act  (1878)  Amendment  Act,  1882 
(45  d:  46  Vict,  c,  43).]  By  a  bill  of  sale  goods 
were  assigned  as  security  for  repayment  of  5002. 
and  interest  thereon  at  602.  per  cent,  and  the 
grantor  agreed  to  pay  **  the  principal  sum  afore- 
said together  with  the  interest  then  due  by  twelve 
equal  monthly  payments  of  412.  13s.  id,  until  the 
whole  of  the  said  sum  and  interest  should  be 
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fully  paid,*'  and  that  in  default  of  payment  of 
any  instalment  then  that  the  grantor  would  pay 
interest  thereon  at  the  rate  aforesaid  from  the 
date  when  such  instalments  should  become  dae 
until  full  payment  thereof.    The  grantor  aUo 
agreed,  inter  alia,  to  insure  the  premises  assigned 
and  pay  all  premiums,  and  that  upon  de&ult  the 
grantee  might  do  so  and  **  char^  the  costs  thereof 
vrith  interest  at  the  rate  of  202.  per  cent  per 
anniun  "  to  the  grantor,  and  the  same  should  bo 
considered  to  be  included  in  the  security,  sod 
might  pay  all  rent,  rates^  and  taxes  at  any  time 
due  for  the  messuage  in  which  the  goods  might 
be,  and  thereupon  all  such  payments  made  by  tbe 
grantee,  together  with  interest  at  202,  per  eeot. 
per  annum,  should  be  a  charge  on  the  chattels, 
which  should  not  be  redeemed  nntU  full  psjmeDt 
of  all  such  sums  and  interest : — Held^  that  on  the 
true  construction  of  the  bill  of  sale,  interest  npou 
interest  was  reserved,  and  that  it  was  at  least  ud- 
certain  whether  redemption  was  not  prevented 
until  the  expiration  of  the  period  over  which  tbe 
repayment  by  instalments  would    extend,  aod 
that  the  stipulations,  being  doubtful,  and  of  &n 
oppressive  kind,  were  inconsistent  with  the  fonn 
prescribed  by  the  Bills  of  Sale  Act  (1878)  Amecd- 
ment  Act,  1882  (45  &  46  Vict  4.  43),  and  ren- 
dered the  bill  of  sale  void.    Golostbom  v.  Tal- 

LEBMANN  ...  -  -       W 

9. Validity  of—BtUs  of  Sale  Act  {Vm 

Amendment  Act,  1882  (45  d:  46  VieLe.iB\u.%^ 
— Covenant  necessary  for  Maintenance  of  ^  Sent- 
rity.2  A  bill  of  sale  by  which  household  fumituie 
was  a&signed  by  way  of  security  for  the  payment 
of  money  contained  a  covenant  bv  tbe  gnaior 
that  he  would  not  permit  the  ohattels  so  sstagaedt 
or  any  ^rt  thereof,  to  be  destroyed  or  injmed  or 
to  deteriorate  in  a  greater  degree  than  they  wouid 
deteriorate  by  reasonable  use  and  wear,  and  that, 
whenever  any  of  the  said  ohatteb  sboold  be  de- 
stroyed, injured,  or  deteriorated,  he  would  forth- 
with replace,  repair,  and  make  good  the  same. 
The  bill  of  sale  provided  that  upon  default  in  the 
performance  of  any  of  the  covenants  theroiii  roo- 
tained  on  the  part  of  the  grantor,  all  of  which 
covenants  were  thereby  declared  to  be  neoesauy 
for  the    maintenance   of  the   security  theie^y 
oreated,  the  grantees  should  have  power  to  seiis 
the  goods  without  notice  immediately  or  vheo- 
ever  they  might  think  fit  i-^Held,  that  the  before- 
mentioned  covenant  was  not  necessaiy  for,  ^ 
maintenance  of  the  security,  and  that  the  bill  of 
sale  was  void  by  reason  of  the  provisions  of  tha 
Bills  of  Sale  Act  (1878)  Amendment  Act,  1881 
FcBBEB  V,  Cobb         -         -         .        -    4W 

10.  Validity— Descnptitm  of  Ooodt  as- 
signed— Omission  to  specify  House  or  PUun  «*«J 
GoodsaresUuated^Billsof  Sale  Act,  1878(4U^ 
Vict,  0. 31),  f.  IQ—BUU  of  Sale  Act  (1878)  Jjw*'; 
ment  Aet,  1882  (45  d:  46  Vict,  c,  43),<*.illJ 
Under  the  Bills  of  Sale  Act,  1882  (45  &  46  Vict. 
c  43),  a  bill  of  sale  is  not  void  for  on^ittingto 
specify  the  house  or  place  at  which  the  good* 
assigned  are  situated.  £x  pabtb  Hill.  U^ 
Lane    -         -         -         .         .        -     •« 

11 ValidUy^Plcdge  of  Good^I>^^ 

to  Pledgee—Document  eoiUaining  Terva  ff  ^'^ 
-BiUs  of  Sale  Act,  1878  (41  di  42  YidUc^l). 
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S8.  3,  4r-BilU  of  Sale  Act,  1882  (45  &  46  Vict 
c.  48),  M.  3,  9.]  Where  goods  are  pledged  as 
security  for  a  loan  and  delivered  to  the  pledgee, 
a  document  signed  by  the  pledgor,  lecoraing  the 
transaction  and  regulating  the  rights  of  the 
pledgee  as  to  the  sale  of  the  goods,  is  not  a  bill 
of  sale  within  the  Bills  of  Sale  Act,  1882,  and  is 
therefore  not  liable  to  be  avoided  under  s.  9  for 
deviating  from  tlie  prescribed  form. — Ex  parte 
-Par»oiw  (16  Q.  B.  D.  532)  explained.  Ex  parte 
SrsBARD.    In  be  Habdwick       -        0.  A.  690 

12.  JBiUi  of  Sale  Aci  (1878)  Amendment 

Act,  1882  (45  &  46  Vid,  e.  43),  «.  l^—Seizwre 
tinder  BiU  of  Sale— Goods  in  Public  Highwajf — 
Removal  wiUiin  five  Daye — Action  for."]    By  the 
Bills  of  Sale  Act  (1878)  Amendment  Act,  1882 
C45  &  46  Vict.  c.  43),  s.  13,  chattels  seized  or 
taken  possession  of  under  a  bill  of  sale  **  shall 
.    xemain  on  the  premises  where  they  were  so  seized 
or  so  taken  possession  of,  and  shall  not  be  re- 
moved or  sold  until  after  the  expiration  of  five 
clear  days." — A  horse  and  carriage  were  seized, 
under  a  bill  of  sale,  in  a  public  street  and  at  once 
removed  to  premises  of  the  grantee,  and  after 
five  days  were  sold  by  him: — Sdd,  that  the 
seizure  in  the  street  was  lawful,  and,  in  the  ab- 
sence of  actual  damage  arising  from  the  removal 
within  the  five  days,  no  action  would  lie.  O'Neil 
V.  City  and  County  Finamcb  Co.  -         -     234 
BOABD  OF  TRADE— Detention  of  ship  for  survey 
— Action— Right  to  trial  at  bar — Prero- 
gative of  Crown      -  -  -     658 
See  Cbown. 
BOIUEB  WOBXS— RateabiHty       -         -     651 

See  Poob-bate. 
BOOK  DEBT— Assignment  of  future  book  debts— 
—Bill  of  sale  ...       88 

See  Bill  of  Sale.    1. 
BOOK  XXEPIK0 — Omission  to  keep  proper  books 
of  account — Bankruptcy   -  ->     244 

See  Bankbuptct.    17. 
BOBOTOH— Municipal— Election— Qualification 
of  town  councillor  -  -         -      44 

See  Municipal  Election. 
BBIDOB— Cottfify,  LiaJbilUy  of,  to  repair— Bridge 
not  buiU  in  exieting  Highway — Acquieeeenee  by 
County,  necessary — County  of  a  Town — Roadway 
over  Bridge  ana  Approaches — Highway  Autho- 
rity—StatuU  of  Bridges  (22  Hen.  8,  o.  5}— High- 
way Act,  1835  (5  <{;  6  Wm.  4,  c  50).  s.  21.]  The 
owners  of  land  on  one  side  of  a  river  made  a  road 
across  such  Isnd  and  built  a  bridge  connecting 
such  road  with  an  existing  highway  on  the  other 
side  of  the  river.  They  then  dedicated  both 
bridge  and  road  simultaneously  to  the  public, 
wbo  afterwards  used  the  same : — Held,  that,  the 
bridge  not  having  been  erected  in  an  existing 
highway,  the  county  was  not  liable  for  its  repair, 
inasmuch  as  there  was  no  evidence  of  acquies- 
cence by  the  county  in  the  building  and  dedica- 
tion of  the  bridge. — ^The  effect  of  the  2l8t  section 
of  the  Highway  Act,  1885,  is,  in  the  case  of 
county  bridges  built  subsequenUy  to  that  Act,  to 
throw  the  liability  in  respect  of  surfiace  repairs 
to  the  roadway  of  the  bridge  and  approaches  upon 
the ;  highway  authority. — Where  a  county  of  a 
town  has  been  created  by  charter  and  declared  to 
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be  a  separate  county,  the  county  in  which  it  was 
originally  situated  is  not  liable  for  the  repair  of 
bridges  within  its  boundaries.  Thb  Queen  v. 
Inhabitants  op  County  op  Southampton  424 
BimDIHO  SOOUSTY—BuUs—Dispute— Arbitra- 
tion— Mortgagor  and  Mortgagee — Building  So- 
cieties Aci,  1884  (47  <fe  48  Vict.  o.  41).  s.  2.]  By 
s.  2  of  the  Building  Societies  Act,  1884,  the  word 
**  disputes"  in  the  Building  Societies  Acts,  or  in 
the  rules  of  any  society  thereunder,  shall  be 
deemed  to  refer  only  to  disputes  between  the 
society  and  a  member  in  his  capacity  of  member 
of  the  society,  and  shall  not  apply  to  any  dispute 
between  any  such  society  and  any  member  as  to 
the  construction  or  effect  of  any  mortgage  deed, 
and  shall  not  prevent  any  society,  or  any  member 
thereof,  from  obtaining  in  the  ordinary  course  of 
law  any  remedy  in  respect  of  any  such  mortgage 
to  which  he  or  the  society  would  otherwise  be  by 
law  entitled.  The  rules  of  a  building  society 
provided  that  any  dispute  arising  between  the 
society  and  any  member  thereof  should  be  referred 
to  arbitration:— i7eZ(2, that  a  dispute  between  the 
society  and  one  of  its  members  in  their  respective 
capacities  of  mortgagees  and  mortgagor,  was  a 
dispute  between  the  society  and  a  member  in  his 
capacity  of  member  within  the  meaning  of  s.  2 ; 
that  the  words  "any  such  mortgage"  in  the 
latter  part  of  the  section  referred  only  to  mort- 
gages m  respect  of  the  construction  or  effect  of 
which  there  was  a  dispute,  and  therefore  that  the 
member  was  entitled  to  have  referred  to  arbitra- 
tion a  dispute  as  to  whether  or  not  he  had  jiaid 
moneys  alleged  to  be  due  from  him  to  the  society 
under  the  mortgage  deed.    Western  Sububban 

AND  NOTTINO  HiLL  PERMANENT  BENEFIT  BUILD- 

IMS  Society  v.  Martin  -  -  -  66 
2.  BuUs—Dispute— Arbitration— Mort- 
gagor and  Mortgagee  —  BuUding  Societies  Ad^ 
1884  (47  &  48  Ftc*.  o.  41).  s.  2.]  By  s.  2  of  the 
Building  Societies  Act,  1884,  unless  otherwise 
expressly  provided,  the  word  **  disputes "  in  the 
Building  SocietieB  Acts,  or  in  the  roles  of  any 
society  thereunder,  shall  be  deemed  to  refer  only 
to  disputes  between  the  society  and  a  member  in 
his  capacity  of  member  of  the  society,  and  shall 
not  apply  to  any  dispute  between  any  such 
society  and  any  member  thereof  as  to  the  con- 
struction or  ^ect  of  any  mortgage  deed,  and 
shall  not  prevent  any  society,  or  any  member 
thereof,  from  obtaining  in  the  ordinary  course  of 
law  any  remedy  in  respect  of  any  such  mortgage, 
to  which  he  or  the  society  would  otherwise  be  oy 
law  entitled.— The  rules  of  a  building  society 
provided  that  any  dispute  arising  between  the 
society  and  any  member  thereof  should  be  referred 
to  arbitration  :—Held,  in  an  action  by  the  society 
to  recover  money  due  from  a  member  under  a 
covenant  in  a  mortgage  deed,  that  the  words 
''any  such  mortgage"  in  the  latter  part  of  the 
section  referred  to  any  mortgage  between  the 
society  and  one  of  its  members,  and  not  only  to 
mortgages  as  to  the  construction  or  effect  of  which 
there  was  a  dispute,  and,  therefore,  whether  the 
dispute  was  one  between  the  society  and  a  mem- 
ber, in  his  caoacity  of  member  of  Uie  society,  or 
not,  and  whetner  it  was  a  dispute  as  to  the  con- 
struction or  effect  of  the  mortgage  deed  or  not. 
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the  rale  did  not  apply,  and  the  plaintiffn  were 
entitled  to  proceed  with  their  action.— Judgment 
of  Grove  and  Stephen,  JJ.,  reversed.  Western 
Suburban  and  Nottino  Hill  Permanent  Bene- 
fit BuiLDiNO  SocDETT  V.  Mabtin    -     0.  A.  009 

OABBEEB  —  Bail  way — Passengers'  luggage  — 
Delivery  to  porter  -  -  -     816 

See  Bailwat. 

CABK— County  Court— Appeal  to  High  Court- 
Special  case-  ...  761 
See  Practice.    6. 

Special  case— Appeal  from  Divisional  Court 

to  Court  of  Appeal — Bailw^iy  commis- 
sioners .  .  ^  .  830 
See  Bailway  Commissioners. 

Special  case  stated,  by  County  Court  sitting 

in  bankruptcy  for  opinion  of  High  Court 
— ^Appeal  to  Court  of  Appeal  -  276 
See  Bankbuftot.    7. 

—  Special  case  stated  under  Summarv  Juris- 

diction Act,  1879— Appeal  to  Court  of 

Appeal         -  -  -  -     844 

See  HiOBWAT.    2. 
ClBEI^Amherd^B  TrtuU,  In  re  (Law  Bep.  13  Eq. 
»    404)  distinguished  -  -     876 

See  Bankruftot.    7. 
Bergheim  v.  South  Eaelem  By.  Co.  (3  C.  P. 

D.  221)  explained  -  -  -     816 

See  Bailwat. 

CkHvifCe  Gate  (Coke,  Bep.  part  vii.,  p.  46, 

27  B.)  dissented  from        -  .       64 

See  Parliament.    3. 

FiUherhert  v.  Mather  (1  T.  B.  12)  com- 
mented on  -  -  .  .  668 
See  Insurance  (Marine). 

Freeman  v.  Pope  (Law  Bep.  5  Ch.  538)  con- 
sidered ....  890 
See  Bankbuftcy.    11. 

Gladstone  v.  King  (I  M.  &  S.  35)  com- 

mented  on    -  -  -  -     663 

See  Insurance  (Marink). 

Goodunn   v.  Bdbarte   (1  App.   Cas.   476) 

followed       -  -  -  -     706 

^SmTboveb. 
HaU  V.  Truman,  Banbury  A  Co.  (29  Ch.  D. 

307)  followed  -  -  -     101 

See  Pbactige.    8. 
Jones  V.  Monte  Video  Gas  Co.  (5  Q.  B.  D. 

556)  followed  -  -  -     101 

See  Pbactice.    8. 
Kent  V.  Worthing  Local  Board  (10  Q.  B.  D. 

118)  commented  on  -  -     468 

See  Watebwobks. 

—  Lain^  v.  Bishoptoearmouth  (3  Q.  B.  D.  299) 

discussed  and  followed     -  -     661 

See  POOB-BATE. 

Lund  V.  Campbell  (14  Q.  B.  D.  821)  dis- 

tinguished  .  -  -  .     606 

See  Practice.   3. 

Parsons,  Ex  parte  (16  Q.  B.  D.  532)  ex- 
plained ....  890 
See  Bill  of  Sale.    11. 


0A8X8 — continued. 

Proudfoot  V.  MonUfiore  (Law  Bepi  2  Q.  R 

511)  commented  on  -         -    6M 

See  Inbubance  (Mabine). 
Beg.  V.  PenMiton  (Law  Bep  2  C.  C  119) 

distinguished         -  -         -    8W 

See  Cbiminal  Law.    4. 
Bicket  V.  MetropoUtan  By.  Co.  (Law  Bep. 

2  H.  L.  175)  commented  on         -      IS 

See  Compensation. 
Solomon  v.  Bition  (8  Q.  B.  D.  176)  explained 

See  Practice.  [TM 
Stockport,  Timperley,  and  AUringham  By. 

a.,  /»  f«  (33  L.  J.  (Q.  B.)  251)  diiUn- 


guished  and  commented  on 
See  Compensation.    2. 
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Waterhouse  v.  GilbeH  (15  Q.  B.  D.  569) 

applied  -  -  -  -  HI 
Ae  PBAcmoE.    10. 

Whinney,  Ex  parU  (IS  Q.  B.  D.  476)  fol- 
lowed -  -  -  -  857 
See  Bankbuptct.    3. 

WoodaU,  Ex  parU  (13  Q.  B.  D.  479)  ex- 
plained -  -  -  -  JW 
See  Bankruptcy.    2. 

Woodward  v.  Sarsons  (Law  Bep.  10  C.  P. 

733)foUowed  -  -         -    8W 

See  Elementabt  Education  Acts. 

GHAETSBPABTT— Exceptions— **  Damages  sod 
accidents  of  the  seas" — Damage  caused 
by  rats         -         -  -         -    675 

^SeeSHiP. 

Loss  of  goods — ^Liability  of  shipowner- 
Bill  of  lading— How  far  oontzolling 
chartorparty  -  -  -  S16 
See  Brit.   2. 

0H08X  ni  AOnOH— Assignment  abroad— Folicj 
of  life  in8uranoe---Confiict  of  laws  800 
See  Conflict  or  Laws. 

Assignment — ^Aosence  of  consideration  419 

See  Pbactice. 

OLUB— Selling  liquor  without  licence— Unautho- 
rized sale  by  steward  -  -  1J8 
;SS80  LicENsiMQ  Acts. 

OOXPANT  —  Contributory  —  Balance  order— 
"  Finid  judgment  "—Bankruptcy  SW 
See  Bankbuptct.    3. 

Domicile— Begistered  office  in  Scotland- 
Action  for  breach  of  contnct— Sernee 
out  of  jurisdiction  -  -  .  ttl 
See  Pbactice.    17. 

QOHrSSSATlOV—BaiUeays  Clausee  ConsoUda- 
tion  Act,  1845  (8  AQViet.  e.  20),  ss.  6»  l^-Landi 
aauses  Consolidation  Act,  1845  (8  dfc  9  VieLe.  18), 
s.  68 — Lands  injuriously  affected  during  the  exeeur 
tion  of  the  Works.^  Under  the  Lands  and  BaU- 
ways  Clauses  Consolidation  Acts  the  ownsr  or 
occupier  of  lands  injuriously  affected  during  ^ 
execution  of  the  works  authorized  by  the  special 
Act  is  entitled  to  compen8ation«  if  the  injniy  is 
sufficient  to  lessen  the  value  of  the  property.— 
Observations  of  Lord  Chelmsford,  L.C.,  in  BiM 
V.  Metropolitan  By.  Co.  (Law  Bep.  2  H.  L.  175, 
at  p.  194)  commented  on. — ^A  house  was  dirided 
into  a  fiont  and  a  back  block :  and  the  plaintiffi 
were  lessees  of  three  rooms  on  the  first  floor  in  the 
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COlIPINSATIOH'-^on^tniMd. 
back  block.  The  lease  did  not  ezproBalT  grant 
any  mode  of  access.  Access  to  the  rooms  demised 
to  the  plaintiffs  was  gained  from  the  street  by 
passing  through  a  hall  or  vestibnle,  and  then  up 
some  stairs  to  the  plaintifis'  rooms.  The  defend- 
ants, in  the  exercise  of  compulsory  powers  under 
the  Railways  Clauses  Consolidation  Act,  took 
down  the  front  block  of  the  house,  and  removed 
the  hall.  The  interference  with  the  hall  and  the 
injury  to  the  access  fo  the  rooms  of  which  the 
plaintifis  were  lessees,  lessoned  their  value.  An 
arbitrator  havmg  awarded  compensation  to  the 
plaintiffs  under  the  Lands  and  Bailways  Clauses 
Consolidation  Acts  :—Heldj  that  the  award  was 
valid  on  the  grounds,  first,  that  compensation 
may  be  obtained  under  the  Bailways  Clauses 
Consolidation  Act,  1845,  for  injury  done  to  land 
by  the  execution  of  the  works,  if  it  is  sufficient  to 
lessen  the  value  thereof:  secondly,  that  the  access 
through  the  hall  was  not  a  way  of  neoeasity,  but 
was  in  the  nature  of  a  continuous  and  apparent 
easement  which  passed  under  the  demise  of  the 
rooms,  and  that  an  interference  with  this  quasi 
easement  was  sufficient  to  give  rise  to  a  valid 
claim  for  compensation.  Ford  v.  Metbopolitan 
AND  Metbofoutan  Distbigt  Bailwat  Com- 
panies     -         -         -         -         -     G.  A.  12 

8. Lands  Oauaes  Act,  1845  (S  A  9  Viet, 

c,  18),  s.  63— Pare  of  Building  EstaU  taken  for 
Sewage  Farm — Value  of  other  ParU  thereby  demre- 
eiated—Compentalion  for  "  injuriou$ly  affeettng  " 
tame."]  Put  of  land  Ifud  out  as  a  building  estate 
was  taken  by  a  local  board  under  an  Act  incor- 
porating the  ijands  Clauses  Act  (8  &  9  Vict  c.  18), 
for  the  purposes  of  a  sew^  farm,  whereby  the 
value  of  other  parts  of  the  land  was  depreciated ; 
these  other  parts  were  situate  near  to  tne  part  so 
taken,  but  separated  from  it  bv  intervening  land 
belonging  to  other  owners : — Jaeld  (reversing  the 
judgment  of  the  Queen's  Bench  Division),  that 
the  owner  of  the  buildine  estate  was  not  entitled 
to  compensation  under  toe  Lands  Clauses  Act, 
1845,  s.  63,  for  damage  sustained  by  reason  of 
**  injuriously  affecting "  the  parts  of  the  land 
other  than  that  which  was  taken  by  the  exercise 
of  the  statutory  powers.^- Jn  re  Stockport^  Ttm- 
perleffj  and  AUringham  By,  Co,  (38  L.  J.  (Q.  B.) 
251)  distinguished  and  commented  on.  The 
Queen  v,  Essex  -         -         -      0.  A.  447 

OOMPOflXnOH — Deed— Construction— Inoonsis- 
tenoy  between  recitals  and  operative  part 
See  BANKRrFTOT.    7.  [875 

OOHCSALMZHT— Marine  insurance— Principal 
and  agent — Brokers  employed  by  as- 
sured, but  not  broker  through  whom 
policy  was  effected  -         -     658 

See  Insubancb  (Mabine). 

COmrUCfT  OT  laws— CAom  tn  Aetum^  atngn- 
ment  of,  abroad — Poliey  of  Life  Imuranee — Mue- 
hand  and  Wife—DomeOJ]  The  plaintiff  sued 
the  trustees  of  an  English  Hfe  insurance  company 
as  assignee  of  a  policy  of  life  insurance  granted 
by  such  company.  The  assignment  of  the  policy 
was  made  in  Cape  Colony,  and  at  the  time  of  such 
assignment  the  assured,  the  assignor,  was,  and  he 
remained  till  his  death,  domiciled  in  Cape  Colony, 


OOSmCfT  OF  LAWS— con/tntied. 
and  the  plaintiff  was  his  itvife.  By  the  law  of 
that  colony  such  an  assignment  was  void  by 
reason  of  the  alleged  assignee  being  the  wife  of 
the  assignor : — Held,  that  the  law  of  Cape  Colony 
applied  to  the  assignment  of  the  policv,  and  there- 
fore that  the  defendants  were  entitfod  to  judg- 
ment.  Lee  17.  Abdy  -         -         -         -     809 

00H8IDSBATI0H,    8TATEXS1IT  OF— Bill   of 

sale 804 

See  Bill  of  Sale.    2. 

COSTS  —  Security  for  —  Appeal— Bankruptcy — 
Increasing  amount  of  deposit — Special 
circumstcoices  -  -  -  851 
See  Bankbuftct. 

Bankruptcy— Trustee  in  bankruptcy— Order 

to  pay  costs  personally — ^Unreasonable 
rejection  of  proof    -  -         -     488 

See  Bankbuftct.    14. 

Official  receiver — Bankruptcy— Appearance 

on  appeal     -  -  -  -     944 

See  Bankbuftct.    17. 

^—  Betuming  officer— Taxation — ^Begistrar  of 
county  court  —  Jurisdiction  to  review 
taxation  -  -  .  -  96 
See  Taxluxest, 

Claim  on  contract  and  counter-daim— ^^osts 

of  issues— Plaintiff  recovering  less  than 
202.  and  defendant  recovering  a  larger 
amount  ....  iOS 
See  PBAcncB.    8. 

Taxation— Joinder  of  plaintifis— Separate 

causes  of  action — Judgment  for  one 
plaintiff  and  against  the  other  -  885 
See  Pbactice.    4. 

Trial  with  jury— Jurisdiction  of  judge  to 

make  order  as  to  costs— Appeal  -  878 
See  Pbactice.    5. 

OOUHTT— Liabilitv  to  repair  bridge— Acquies- 
cence in  building  of  bridge— County  of 
a  town         -  -  -         -     484 

^Bbidge. 

Court— 
-     781 


-Appeal   to   High 


0OTI1IT7   OOTJBT 

Special 

See  Pbactice.    6. 
Baokruptcy— Case   stated   for   opinion  of 

High  (x>urt— Appeal  from  High  Court 

See  Bankbuftct.    7.  [975 
Bankruptcy — ^Befusal  of  registrar  of  county 

court  to  carry  out  order  of  Divisions 

Court— -Jurisdiction  -         -     889 

See  Bankbuftct.     15. 
^—  Betuming  officer  —  Charges  *-  Taxation — 

Application  to  registrar    -         -     788 

See  Pabliament.    2. 
Betuming  officer  —  Costs— Jurisdiction  to 

review  taxation      -         -         -       96 

See  Pabliament. 

OOVBT— Beport  of  proceedings  in  court  of  justice 
—Libel— Privilege  -         -     688 

See  Defamation. 

COYBHAHT  — To  leave  premises  in  repair— 
Bepairs  no  longer  necessary  to  command 
rent— Measure  of  damages  -     770 

See  Landlobd  and  Tenant.    2. 
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COYXHAHT—  eorUined. 

To  pay  w^tes,  &c. — Metropolis  Management 

Acts — ^Owner's   proportion   of  cost   of 
paving  street  -         -  -     212 

See  Lakdlobd  xtstd  Tenant.    S. 
OBEDnOB — Secnrity — ^Amendment  of  valuation 
— ^Bankruptcy         -         -  -     728 

^Bankbuftct.  12. 
OBDQHAL  liAW—EvideTioe — Depontion^  AdmU- 
eibilUy  o/— SO  <fc  31  Viet,  c.  85,  $8.  6,  7— Notice  of 
IfUerUion  to  take  Depoeitum.'^  The  6th  section  of 
the  80  ft  31  Yiot  o.  35,  provides  in  cases  of  indict- 
able offences  for  the  taking  of  the  statements  on 
oath  or  affirmation  of  persons  dangerously  ill  and 
not  likely  to  recover,  and  for  the  reading  of  the 
same  in  evidence  under  certain  circumstances, 
*'  provided  it  be  proved  to  the  satisfaction  of  the 
Court  (inter  alia)  that  reasonable  notice  of  the 
intention  to  take  such  statement  has  been  served 
upon  the  person  (whether  prosecutor  or  accused) 
against  wnom  it  is  proposed,  to  be  read  in  evi- 
dence :'•  —  Held  (by  Lord  Coleridge,  C. J.,  and 
Denman,  Field,  and  Mathew,  JJ.,  Day,  J.,  dis- 
senting), that  the  notice  intended  by  the  section 
is  a  notice  in  writing,  and  that  such  a  statement 
was  inadmissible  against  a  prisoner  where  he  had 
only  had  oral  notice  of  the  intention  to  take  the 
same,  although  he  was  present  when  the  statement 
was  taken.    Thx  Queen  v.  Sbubmbb  0.  0.  B.  328 

S. Indictment,  Fnrmof^^Eledion  Lava — 

Corrupt  Practice — Detlaription  of  Offence  cha/rged 
--Corrupt  Practicee  Prevention  Act,  1863  (26  d:  27 
VieL  e.  29), «.  6— Corrupt  &  JOegal  PracUcee  Pre- 
vention Act,  1883  (46  i  47  Vict.  c.  51),  m.  3,  6, 
53.  j  Tlie  prisoner  was  tried  and  convicted  upon 
an  indictment  which  alleged  that  at  an  election 
for  members  of  parliament  for  the  borough  of 
Ipswich  holden  on  the  25th  of  Kovember,  1885, 
he  was  euilty  of  corrupt  practices  against  the 
form  of  the  statute  in  that  case  made  and  pro- 
vided. It  was  proved  at  the  trial  that  he  nad 
promised  money  to  two  voters  to  induce  them  to 
vote.  After  verdict  the  objection  was  taken  by 
the  prisoner's  counsel  that  the  indictment  was 
bad,  because  it  did  not  sufficiently  describe  the 
nature  of  the  offence  with  which  the  prisoner  was 
charged: — Bdd  (by  Lord  Coleridge,  C.J.,  and 
Field  and  Mathew,  JJ.,  Denman  and  Day,  JJ., 
dissentingX  that»  if  the  Indictment  were  defective, 
the  defect  was  cured  after  verdict. — ^By  Lord 
Coleridge,  C.J.,  and  Denman,  Mathew,  and  Day, 
JJ.,  the  indictment  was  defective,  and  on  appU- 
cation  before  verdict  might  have  been  quash^ — 
By  Denman  and  Day,  JJ.,  the  defect  in  the 
indictment  was  not  cured  after  verdict.  —  By 
Field,  J.,  eembie,  the  indictment  was  good  by 
virtue  of  26  &  27  Vict  c  29,  s.  6,  and  46  A  47 
Vict  0.  51,  8.  53.    The  Queen  v,  Stboulgeb 

[C.  0.  B.  887 

8. Property  obtained  hy  Falee  Pretencee— 

Pledge  of,  to  Innocent  Party — Sale  of  by  him — 
Conviction  of  Fraudtdent  Pledgor — Power  to  order 
Beetitution  of  Proceeds  of  Sdle--2i  A  25  VicL 
c.  96,  M.  1,  100.]  Under  24  &  25  Vict,  c  96, 
8. 100 — ^which  enacts  that  if  any  person  guilty, 
inter  alia,  of  obtaining  any  propertv  by  false 
pretences  is  convicted  thereof,  in  such  case  the 
property  shall  be  restored  to  the  owner  or  his 
representative,  and  in  every  such  case  the  Court 


CBimVAL  JJlW— continued. 
before  whom  any  such  person  shall  be  tried,  shall 
have  power  to  order  the  restitution  thereof  in  a 
summary  manner^— the  Court  has  jurisdiction  to 
entertain  an  application  for  the  restitution  of  the 
proceeds  of  the  property  as  well  aa  of  the  property 
itself. — Such  an  application  ought  only  to  be 
granted  if  the  proceeds  are  in  the  hands  of  the 
convict  or  of  an  agent  who  holds  them  for  him. 
The  Queen  v.  Justices  of  Centbal  Cbimixil 
Ck)UBT  -  -  -  -  -  -     5W 

4. Unlawftd  and  malidoue  wounding— 

3fa2ioa— 24  &  25  VicL  c.  100,  s.  20— JB^ow  aimed 
at  one  Person  aocidentaUy  wounding  atuftker.'] 
The  prisoner,  in  striking  at  a  man,  struck  and 
wounded  a  woman  beside  him.  At  the  trial  of 
an  indictment  against  the  prisoner  under  24  &  25 
Vict  a  100,  s.  20,  for  unlawfuUv  and  maliciously 
wounding  her  the  jury  found  that  the  bk>w  vas 
unlawful  and  malicious  and  did  in  fact  wound 
her,  but  that  the  striking  of  her  was  purely  acci- 
dental, and  not  such  a  consequence  of  the  Uov 
as  the  prisoner  ought  to  have  expected.  The 
prisoner  was  convicted: — Held  (distinguishuBg 
Beg.  V.  Pembliton,  Law  Bep.  2  C.  G.  119),  thatths 
conviction  was  right    The  Queen  v.  Latdoee 

[aC.B.8» 

Malicious  prosecution — ^Malicious  applica- 
tion for  search  warrant  -  -  SSS 
See  Maucious  Pbosecxttion. 

OBOWV,  FBBBOGATIVE  OT—Right  to  Trial  at 
BaT—Merekant  Shipping  Act,  1876  (39  <^  40  F«i 
c.  80),  s.  \0— 'Detention  of  Ship  for  Surv^—Aditm 
against  Board  of  Trade — Merest  of  Crov*-- 
Change  of  Venue— Crown  Suits  Act,  1865  (28  <^  29 
Vict.  c.  104),  s.  46.]  By  the  Grown  Suits  Act, 
1865,  s.  46,  where  in  any  cause  in  which  the 
Attomey-Cteneral  is  entitled  on  behalf  of  the 
Grown  to  demand  as  of  right  a  trial  at  bsr  he 
states  to  the  Court  that  he  waives  that  right,  '^the 
0)urt  on  the  application  of  the  Attorney  Gleneitl 
shall  change  the  venue  to  any  county  he  may 
select  e'—Hdd,  that  an  action  under  39  &  40  Vict 
c.  80,  s.  10,  against  the  Secretary  of  the  Board  of 
Trade,  to  recover  damages  for  the  detentioa  of  aihip 
for  survey  without  reasonable  and  probable  cause, 
is  within  the  above  section,  that  the  Attoiney 
(General  is  entitled  to  demand  as  of  right  a  tzial 
at  bar  in  such  an  action,  and  that  the  Court  is 
bound  on  his  waiving  that  right  to  change  the 
venue  to  any  county  wherein  he  elects  to  have 
the  action  tried.    Dulon  v.  Fabbeb  -    0^ 

OBOWV— Trinity  House— How  far  depsTtment 

of  Crown— Liability  for  negligence  791 

See  Kequoence. 

DAXAOES — ^Measure  of— Covenant  to  leave  pie- 
mises  in  repair — Repairs  no  longer  neces- 
sary to  command  rent  -  -  770 
See  LAin)LOBD  and  Tenaitt.    2. 

Measure  of— Loss  of  goods— Carrier  by  m*^ 

iSeeSHiP.    2.  P^^ 

DEFAXATIOV — Libel  —  Privilege  —  Report  of^ 
Proceedings  in  CourU  of  Justice— PuUieation  ^ 
Judgment  alone.]  A  fair  and  accurate  report  of 
the  judgment  in  an  action,  published  booA  Ade, 
and  without  malice,  is  privileged,  although  not 
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DSFAXATIOH— oonhntMcK. 
aeoompanied  by  any  report  of  the  evidence  glTen 
at  the  trial. — ^Defenc^nts  pablUhedin  the  form  of 
^  pamphlet  a  report  of  the  judgment  delivered  in 
a  former  action  which  plaintiff  had  brought 
against  them.  The  pamphlet  contained  no  sepa- 
rate report  of  the  evidence  given  at  the  trial,  and 
there  were  passages  in  the  judgment  reflecting  on 
plaintiff's  character.  In  an  action  for  libel  in 
respect  of  such  publication  the  jury  found  that  the 
pamphlet  was  a  fair,  accurate,  and  honest  report 
of  the  judgment,  and  was  published  bon&  fide  and 
without  malice : — Held,  affirming  the  judgment 
of  Day  and  Wills,  J  J.,  that  it  was  not  necessary 
to  ask  the  jury  whether  the  ijamphlet  was  a  fair 
report  of  the  trial,  that  the  rieht  questions  had 
b^n  left  to  the  jurv,  and  defendants  were  entitled 
to  judgment  on  the  findings.  Macdouoall  v. 
Knight  &  Son  -         -         -         -     0.  A.  686 

DEPOSinOK— Admissibility  of— Notice  of  inten- 
tion to  take  deposition— SO  &  31  Vict. 
c85.ss.6,7  -  -  -     828 

See  Criminal  Law. 

DSSOBIFTIOH— Insufficiency —Bill  of  sale— 
Gkx)ds  assigned  -  -  -   74 

See  Bill  of  Sale.    10. 

DISOOYEBT  —  Interrogatories  —  Disclosures  of 
names  of  persons  probably  to  be  wit- 
nesses -  -  -  -  154 
See  Pbacticje.    7. 

Interrogatories— Sufficient  affidavit  of  docu- 
ments -  -  -  -  101 
See  Practice.    8.  - 

DI8TBS88  —  Agricultural  Holdings  Act,  1883 
(46  ft  47  Yict  c.  61)— Bailiffs*  fees  on 
levy  -  -  -  -  -     714 

See  Landlord  and  Tenant. 

Exemption  from. — Gas  company — Gas  stoves 

let  on  hire    -  -  -  -     619 

See  Gas  Company. 

Landlord  and  tenant— Things  to  be  dealt 

with  in  the  way  of  trade    -  -     494 

See  Landlord  and  Tenant.     4. 

DIVOBCE — Damages  payable  by  co-respondent  in 
divorce  suit — Order  for  committal  — 
Judgment  creditor  -  -         -     718 

See  Bankruftcy.    6. 

DOHIOn— Company  with  registered  office  in 
Scotland— Service  of  writ  out  of  juris- 
diction— ^Action  for  breach  of  contract 
See  Practice.    17.  [421 

Conflict  of  laws— Policy  of  life  insurance — 

Assignment  abroad — ^Husband  and  wife 
See  Conflict  of  Laws.  [809 

EASEUZNT- Lands  and  Bailways  Clauses  Con- 
solidation Acts  —  Way  of  necessity  — 
Compensation         -  -  -       12 

See  Compensation. 
XCCLXSIA8TICAL  LhW—Incumbent^  Beeigna- 
Hon  Act,  1871  (34  A  35  Vict.  c.  44),  u,  8, 10, 11— 
Pennon  ix>  retiring  Incumbent — **Net  Annual 
Value  **  of  Benefice.]  By  s.  8  of  the  Incumbents' 
Kesignation  Act,  1871  (34  ft  35  Vict.  c.  44),  it  is 
provided  that  the  pension  which  may  be  allowed 


XC0LE8IA8TI0AL  JJLW-^^emUinued. 
to  a  retiring  incumbent  shall  in  no  oMe  exceed 
one  third  part  of  "the  annual  value  of  the 
benefice  resigned";  and  by  s.  11  the  annual 
value  for  the  purposes  of  the  Act  is  defined  to  be 
the  **  net  annual  value  "  after  making  certain  de- 
ductions therein  specified  i-^Hdd,  that  the  amount 
of  the  retiring  pension  is  to  be  fixed  with  refer- 
ence to  the  net  annual  value  of  the  benefice  at 
the  date  of  the  incumbent's  resignation;  and 
that,  having  been  once  fixed,  it  is  not  liable  to 
subsecjuent  alteration  in  consequence  of  a  diminu- 
tion in  the  net  annual  value  of  the  benefice 
through  agricultural  depression  or  through  the 
formation  of  a  part  of  the  parish  into  a  district 
chapelry.    Bobinson  v.  Dand        -         -     841 

XLSCnOK—Ptoliament— Costs— Charges  of  re- 
turning officers— Taxation  -  96 
See  Parliament. 

— Parliament — Ck>rrupt  praotioes — Indictment, 
form  of —Description  of  ofience  charged 
See  Crixinal  Law.     2.  [827 

Parliament — Bight  to  vote— Alien— Persons 

bom  in  Hanover  before  the  accession  of 
Queen  Victoria  -  -  -  64 
See  Parliament.    3. 

ELEGIT— Sale  of  land— Begistration  of  jndgr- 
ment-  -  -  -         -     76 

See  Judgment  Creditor. 

ELEXEETABT  EDTIOATIOH  A(n!B— Election  of 
Sdiool  Board-'Vote—BaUot  Papere,  validity  of 
-r-BaUot  Ad,  1872  (35  &  36  Vid.  c.  38),  Sohed.  it 
-^Elementary  Education  Act,  1873  (36  d:  37  Viet. 
c.  86),  Sched.  IL-^Generdl  Order  of  Education 
Department  of  Nov.  26,  1884.]  The  Ballot  Act, 
1872,  Sched.  II.,  which  applies  to  municipal 
elections,  directs  that  a  voter  shall  vote  by 
placing  a  cross  on  the  right  hand  side  of  the 
oallot  paper  opposite  the  name  of  each  candidate 
for  whom  he  votes.  A  G^eral  Order  of  the 
Education  Department  made  under  the  Ele- 
menlary  Education  Acts  provides  that  the  poll  at 
elections  of  school  boaros  in  boroughs  shall  be 
conducted  in  like  manner  as  the  poll  at  a  con* 
tested  municipal  election  is  directea  by  the  Ballot 
Act,  1872,  to  be  conducted,  and  the  provisions  of 
that  Act  shall,  subject  to  the  provisions  of  this 
Order,  apply  to  elections  of  school  boards,  pro- 
vided that-*'  Every  voter  shall  be  entitled  to  a  num- 
ber of  votes  equal  to  the  number  of  the  members  of 
the  school  board  to  I  be  elected,  and  may  give  all 
such  votes  to  one  candidate,  or  mav  distribute  them 
among  the  candidates  as  he  thinks  fit  ^e  voter 
may  place  against  the  name  of  any  candidate  for 
whom  he  votes  the  number  of  votes  he  gives  to 
such  candidate  in  lieu  of  a  cross,  and  the  form  of 
directions  for  the  guidance  of  the  voter  in  voting 
contained  in  the  Ballot  Act,  1872,  shall  be  altered 
accordingly:" — JBTe/ci, ^applying  the  principle  of 
Woodward  v.  Sareom  (Law  Bep.  10  C.  P.  733), 
that  the  provisions  of  the  General  Order  and  of 
the  Ballot  Act,  1872,  were  su£9ciently  complied 
with  where  ballot  papers  at  the  election  of  a 
school  board  in  a  borough  were  marked  otherwise 
than  in  the  mode  prescribed  by  the  Order,  if  it 
could  be  ascertained  with  reasonable  certainty 
for  whom  the  voter  in  each  case  intended  to  vote, 
and  how  many  votes  he  intended  to  give,  and  if 
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ELEUNTABT  EDTICATIOH  AXTIB— -continued, 
it  appeared  that  he  had  not  intended  to  give  a 
greater  nomber  of  Totes  than  there  were  memben 
of  the  school  board  to  be  elected.  Appljring  the 
above  principles,  the  Gomt  held  that  ballot  papers 
marked  by  placing  crosses  instead  of  figiues,  or 
crosses  and  ngmes,  or  single  strokes,  opposite  the 
names  of  candidates,  were  valid.  Fhillips  «. 
GoFF 806 

ZLSXEIITAST  EDTIGATIOK— School  board— 
Poor-rate—Occnpation  of  schools— Bate- 
able  values  -         -  -  -     788 

8eS  POOB-BATB.     3. 

SSTOFFEL— Negligent  dealing  with  post  office 
order — ^WrongM  conversion  -  706 
See  Trover. 

SVIBSlfOS— Bankruptcy — Scheme  of  arrange- 
ment— Discovery  of  debtor's  property — 
Power  to  summon  witnesses  for  ezamiuA- 

tion 288 

See  Bankruftct.    16. 

Deposition,  admissibility  of— Notice  of  in- 

Ahtion  to  take  deposition  -  -  828 
See  CROfiNAL  Law. 

^—  Viv&  voce — ^Motion  —  Bankruptcy — Special 
leave-  -  -  «  -  i 
See  Banebuftct. 

V  ALSS  PBETSirCZ8— Property  obtained  by  false 
pretences— Pledge  to  innocent  party — 
Conviction  of  fraudulent  pledeor— Power 
to  order  restitution  of  proceeds  of  sale 
See  Criminal  Law.    3.  [698 

nES — Middlesex- RegiBtration— 7  Anne,  c.  20 
See  Middlesex.  [788 

nBEPLVCh-Wearing  away  of  road— Nuisance- 
Liability  of  waterworks  company  462 
See  Watebworxs. 

VOBEIOH  LAW— Chose  in  action— Assignment 
abroad — Policy  of  life  insurance — Hus- 
band and  wife — Domicil  -  -  800 
See  Conflict  of  Laws. 

F0B7KITUBS— Settlement— Life  estate— Bank- 
ruptcy on  alienation  -  -  276 
See  Bankbuftot.    7. 

nAXJJUULBXT  00 WSTAHOE  —  Bankruptcy- 
Voluntary  settlement— Pending  action — 
Intent  to  defeat  or  delay  creditors  280 
See  Bankbuftot.    II. 

OAIQHG — Master  and  servant — Misconduct  686 
See  Masteb  and  Sebvant. 

GABHISHES  OBDES  —  Execution  creditor  — 
Comnletion  of  attachment — "Receipt" 
of  deot — Money  paid  into  Court  to  abide 
further  order  -  -  -     182 

See  Bankbuftcy.    5. 

GAS  COXPAHT— GcM-^eovM  let  for  Sire-^Ex^ 
emption  from  Dietreu^**  Fittings  for  the  Oae  " — 
Oatuforlte  Clauees  Act,  1847  (10  A  11  Vict,  c.  15), 
«.  14.]  Bv  s.  14  of  the  (Gasworks  Clauses  Act, 
1847,  "The  undertakers  may  let  for  hire  any 
meter  for  ascertaining  the  quantity  of  gas  con- 
sumed or  supplied,  and  any  fittings  for  the  gas 
....  and  such  meters  and  fittings  shaU  not  be 
subject  to  distress  •  ...  for  rent  of  the  premises 


0A8  OOXPAHT— conf tntied. 
where  the  same  may  be  used  " : — Held,  reversing 
the  judgment  of  Mathew,  J.,  that  a  gas-stove  let 
for  hire  was  within  the  words  **  fittings  for  the 
gas,"  and  therefore  was  not  subject  to  distres 
for  rent  OAflLioHT  and  Coks  Comfant  t. 
Habdt-         >         -         -  ^        CA.618 

HAHOVEB  —  Person  bom  in  Hanover  before 
accession  of  Queen  Victoria — ^Bight  to 
vote  -----  64 
;S!s0  Pabuament.    3. 

BIOKWAY—Expenees  of— Highway  DiMet— 
Rural  Sanitary  District — Coincident  in  Area— 
Subtraction  of  Faritik— Contribution  from^^  4  26 
Vict  c.  61,  «.  89  ;  41  A  42  Viei.  c77,u.Z,  4, 7.] 
The  provisions  in  25  &  26  Vict  c.  61,  s.  89,  for 
altering  a  highway  district  by  subtracting  from 
it  any  parish  by  order  of  the  county  authori^are 
not  repealed  by  41  &  42  Vict  e.  77,  s.  3,  providiog 
for  the  formation  of  highwav  districts  coincident 
in  area  with  rural  sanitary  districts,  and,  by  s.  4, 
for  the  exercise  by  the  rural  sanitarv  autharitv  of 
the  powers  of  a  highway  board  within  their  dif- 
trict  and  for  the  dissolution  of  the  existing  high- 
way board.  Therefore,  although  by  an  order 
made  under  41  &  42  Vict.  c.  77  the  area  of  a 
highway  district  may  have  become  coincident 
with  the  area  of  a  ruikl  sanitary  district,  and  the 
rural  rural  sanitary  authority  have  been  dolv 
authorized  to  exercise  the  powers  of  a  highvsv 
board,  they  cannot  enforce  contribution  to  the 
expenses  of  a  board  from  a  perish  which  has  heen 
duly  substracted  from  the  district  by  an  cider 
under  25  &  26  Vict  c.  61,  s.  39.  Guaboiaks  of 
Sheffet  Union  v,  Ovebseebs  of  Elhlet      961 

8.  Summary  Proceeding  for  nonrepair— 

Highway  Dietriet — Admiuion  of  Liabil^  btf 
Waifwarden—&oecial  Case  under  Surnmary  Jvit- 
diction  Act,  1879 — Bight  of  Appeal  from  Judgment 
ofJHvinonal  Court—S  &  6  Wm.  e.  50,  «.  94.95- 
25  dr  26  VicL  e.  61,  s.  18—41  A  ^2  VieL  e,  77, 
88.  3,  5,  7, 10— Judicature  Act,  1873  (36  d:  37  Vid, 
e,  66),  s.  47.1  When  proceedings  axe  taken  before 
justices,  under  s.  18  of  Uie  Act  25  ft  26  Vict  c.  61, 
for  the  non-repair  of  a  highway  in  a  pariah  form- 
ing part  of  a  highway  district,  a  bon&  fide  admu- 
sion  by  the  waywartien  of  the  parish  that  the 
road  is  a  highway  which  the  pariah  is  boimdto 
repair,  is  binding  on  the  highway  board,  and  it  U 
not  competent  for  them,  after  such  an  admianoo, 
to  deny  these  facts  so  as  to  oust  the  jurisdiction 
of  the  justices. — Judgment  of  Queen's  Bench 
Division  (16  Q.  B.  D.  565)  affirmed.— An  appeal 
lies  to  the  Court  of  Appeal  from  the  judgment  of 
a  Divisional  Oourt  upon  a  special  case  stated 
under  s.  S3  of  the  Summary  Jurisdictioa  Aet, 
1879,  in  proceedings  before  justice  for  the  doo* 
repair  of  a  highway,  the  judgment  not  being  **a 
judgment  in  any  criminal  cause  or  matter  "  within 
s.  47  of  the  Judicature  Act  1873.  Louqbbobough 
HlOHWAT  BOABD  V.  CrBZON  -  -  OA.  844 
Kuisanc&— Fireplug-^  Wearing  away  of  road 

— ^Liability  of  waterworks  coopaoy  ^ 

See  Watebwobks. 
Kuisance —Waterworks  company— Gaaid 

boxes  protecting  stop  valves       -    4ff 

See  Watebwobks.    2. 
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Surface — Bepairs  to  roadway  qf  bridgo  and 

approaches — ^Highway  Act,  1835  (,5  &  6 
Wm.  4,  c.  56),  8.  21  -  -     4S4 

See  Bridge. 

—  Bill  of  Bale->Seiznre  of  goods  in  stieet   884 

See  Bill  of  Sals.    12. 

HU8BAHD  AHB  Wm— TTf/e's  Separate  Pro- 
pertv — Income  of  Property  tiuhjed  toReetraint  upon 
Antteipation — Judgment  Summane — Proof  of  Meane 
--Di^ftm  Act,  1869  (32  <fc  33  VicL  c.  62), «.  5— 
Married  Women't  Property  Act,  1882  (45  &  46 
Viet,  c  75),  $.  1.]  Judgment  for  a  debt  and  ooets 
was  recovered  against  a  married  woman,  execu- 
tion being,  hy  the  terms  of  the  judgment,  limited 
to  her  separate  poperty  not  subject  to  any  re- 
straint upon  anticipation,  unless  by  reason  of  the 
Married  Women's  Property  Act,  1882,  such  pro- 
perty should  be  liable  to  execution  notwithstand- 
ing such  restraint.  Upon  an  application  for  an 
oraer  of  committal  against  her  under  s.  5  of  the 
I>ebtorB  Act,  1869,  the  only  evidence  of  her  ability 
to  pay  was  that  since  the  date  of  the  judgment 
she  had  received  sufficient  income  of  separate 
property  subject  to  a  restraint  upon  anticipation. 
— Held,  that  do  order  could  be  made  against  her 
upon  that  evidence,  because  s.  5  did  not  apply  to 
tl^  judgment    Dbaycott  v.  Harbtbow    -     147 

2.  —  Wronge  committed  by  Wife  after  her 
Marriage  —  LiabUiiy  of  Husband  —  Married 
WfmeiCe  Property  Act,  1882  (45  d:  46  Vict  c  75), 
s.  1,  tttb^.  2.1  The  Married  Women's  Property 
Act,  1882,  does  not  abolish  the  liability  of  a 
husband  for  his  wife's  wrongful  aots,  and  the 
plaintiff  may  sue  the  husband  and  wife  jointly  or 
the  wife  alone  for  wrongs  committed  by  her  aifter 
the  marriage.    Skboka  «.  KATTEMBUita    -     177 

—  Domicil— Conflict  of  laws*  Life  policy- 

Assignment  abroad  -         -     809 

See  GoNrLiCT  or  Laws. 

—  Married  woman  trading  separately  from  her 

husband — Bankruptcy — Separate  pro- 
perty—-General  power  of  appointment 
See  BANXBUFTOT.    9.  [6B1 

Separate  estate — Settlement — General  power 

of  appointment — Banlcruptcy  -  167 
See  Bankbuptct.    8. 

nrCUMBXHT —  Betirement — Pension — Beneflce 
—"« Net  annual  value'*     -         -     841 
See  EcoLBsiAflTiCAL  Law. 
mBIOmZBT — ^Fonn  of— Description  of  offence 
charged — Parliament — Election — Cor- 
rupt practices         -         -         -     827 
See  Criminal  Law.    2. 
im — Licence^Tranefer   at   Special  Seeeione — 
Limited  Dieereticn  to  refute— S^  &  S3  Viet  c.  27, 
u.  8, 19;  88  dr  34  Vict,  c,  29.  s.  4,  wSb-s.  4,  %,  7.] 
The  Wine  and  Beerhouse  Act  (1869)  Amendment 
Act,  1870  (88  ft  34  Vict  c.  29),  s.  4.  sub^  4— 
which  enacts  that  it  shall  be  in  the  discretion  of 
the  justices  to  whom  an  application  for  a  transfer 
of  a  licence  is  made  either  to  allow  or  refuse  the 
application,  or  to  adjourn  the  consideration  there- 
of—is intended  only  to  affect  the  procedure  as 
to  adjournment  at  sessions  for  the  transfer  of 
licences. — ^Therefore  on  an  application  to  justices 


IKH — continued, 

at  special  sessions  for  a  transfer  of  a  lioence  to 
sell  beer  to  be  consumed  on  or  off  premises  in 
respect  of  which  such  a  licence  vras  in  force  on 
the  1st  of  May,  1869,  and  has  since  been  renewed 
from  time  to  time,  the  discretion  of  the  justices  is 
limited  as  it  is  on  an  application  at  the  general 
licensing  meeting  for  a  grant  by  way  of  renewal 
of  the  licence,  and  the  application  for  the  transfer 
can  only  be  refused  on  one  or  more  of  the  four 
grounds  specified  in  the  Wine  and  Beerhouse  Act, 
1869  (32  ft  33  Vict  o.  27),  ss.  8, 19.  Simokds  v. 
Justices  or  Blackheath     -         .         -     766 

—  Club— Selling  liquor  without  licence— Un- 
authorized sale  by  steward  -  182 
See  LicENSiNO  Acts. 

IHTEBB8T— Bill  of  sale— Interest  upon  interest 
— Postponement  of  redemption  -  80 
See  Bill  of  Sale.    8. 

IHTBBPIBADEB — Goods  taken  in  execution — 
Title  of  third  party— Right  of  execution 
creditor  to  set  up  jus  tertii  against  claim- 
ant     644 

See  PKLonoE, 

— ^  Jurisdiction  of  master — ^Appeal  to  Judge  at 
Chambers — Appeal  to  Gomt  of  Appeal 
See  Pbactioe.    10.  [128 

IHTEBBOOATOBIBI— Material  facts— Disclosure 
of  names  of  persons  probably  to  be  wit- 
nesses— Libel — Justification  -  164 
See  Practice.    7. 

IHTXBBOOATOBT— Sufl3ciency   of  affidavit  of 
documents — Title  to  land — ^privilege 
See  Pbacticb.    8.  [101 

nrsnEAHCQB      (UTX)  —  Policy  —  Assignment 
abroad — Husband  and  wife — ^Domicil 
See  CoNFUCT  of  Laws.  [309 

IKB17BAN0S  (XASIVB)  —  Ckmcealment  —  Prin^ 
eipal  and  Agent — Concealment  of  Material  Facte 
— Broker  employed  Ify  Shipowner,  but  not  being 
Broker  through  whom  Potiey  effected,']  A  policy 
of  marine  insurance  is  vitiated  oy  the  concealment 
of  a  material  fact  by  a  broker  emploved  bv  the 
assured  to  effect  an  insurance,  althongn  he  is  not 
the  broker  through  whom  the  insurance  is  ulti- 
mately effected,  and  although  the  assured  is 
innocent  of  all  fraud, — So  held,  by  Undley  and 
Lopes,  LJJ.,  Lord  Esher,  MB^  dissenting. — 
FiUherbeH  v.  Mather  (1  T.  B.  12),  Oladetone  v. 
King  (I'M.  ft  S.  85),  and  Proudfoot  v.  Mont^fiore 
(Law  Ben.  2  Q.  B.  511)  commented  on.— The 
plaintiff  instructed  a  broker  to  effect  for  him  a 
re-insuianoe  upon  an  overdue  ship ;  whilst  the 
broker  was  acting  on  behalf  of  the  plaintiff  he 
received  information  of  a  material  fact  tending  to 
shew  that  the  ship  was  lost;  the  broker  did  not 
communicate  this  information  to  the  plaintiff,  and 
failed  to  obtain  an  insurance  for  him.  Afterwards 
the  plaintiff,  through  another  broker,  effected  a 
policy  of  insurance,  lost  or  not  lost,  whidi  was 
underwritten  by  the  defendant  The  ship  had  in 
fact  been  lost  some  time  before  the  plaintiff  tried 
to  reinsure  her,  but  neither  the  plamtiff  nor  the 
broker  who  effected  the  insurance,  Imew  of  or 
concealed  from  the  defendant  any  fact  tending  to 
shew  that  the  ship  had  been  lost — Hdd,  by 
Lindley  and  Lopes,  L.JJ.,  Lord  Esher,  M.B., 
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TKBXTELiJSCE  (MABISEy-eontinued, 
disaentiug,  that  the  plaintiff  ooold  not  noover 
upon  the  polioy  naderwritten  by  the  defendant. 
Blaokbubn  v.  ViooBs  -         -         -     0.  A.  658 

8. OeneraH  Word» — Perth  inturedagain9i 

— Splitting  of  Air  Chamber  of  Donkey  Engine.^ 
A  steamer  was  insured  by  a  policy  in  the  ordinary 
form  on  the  ship  and  her  machiDory,  including 
the  donkey  engine.  The  donkey  engine  was  em- 
ployed in  the  ordinary  course  of  navipttion  in 
pumping  water  into  the  boilers,  and  m  conse- 
quence of  a  screw  valve  which  should  have  been 
open  being,  either  by  negligence  or  b^  accident, 
dosed,  the  water  was  forced  into  the  air  chamber 
of  the  donkev  engine  which  was  split  open: — 
Held,  by  lindley  and  Lopes,  luJJ»  (Lord  £sher, 
M.R.,  dissenting),  that  the  injury  was  a  peril  in- 
sured against  under  the  general  words  of  the 
policy.  Hamilton  v.  Thahks  and  Mebsbt 
Mabinb  Insurance  Company  -     C.  A.  195 

8.  Rith  of  Craft  tiU  Goods  landed— 

Tranthipment  from  Lighters  into  export  Veseel.'] 
A  policy  of  insurance  on  goods  which  includes 
**  all  ri^  of  craft  until  the  goods  are  discharged 
and  safely  landed  "  does  not  cover  the  risk  to  the 
goods  while  waiting  on  lighters  at  the  port  of 
delivery  for  transhipment  into  an  export  vessel. 
HouLDBB  V.  Mrbchants  Mabinb  Inscrancb 
Company  -         -         -         -    a  A.  854 

JUDOXXHT  CBSDITOB — Receiver— -Land  eubjeet 
to  Equitable  Mortgage— 2^  &  24  Ftet.  e.  88— 
27  A  28  VieL  c.  112— ^on-re^rcUtbn  of  Order 
appointing  Receiver,']  Since  27  &  28  Vict.  o.  112, 
where  land  ha«  been  actually  delivered  in  execu- 
tion by  writ  of  elegit  or  other  lawful  authority,  it 
is  unnecessary  to  register  the  judgment,  writ,  or 
other  process  of  execution  except  for  the  purpose 
of  obtaining  under  s.  4  of  the  Act  a  summary 
order  for  sue ;  but  before  any  creditor  to  whom 
any  land  of  his  debtor  shall  have  been  actually 
deli?eied  in  execution  can  obtain  such  summary 
order  his  writ  or  other  process  of  execnticm  must 
be  duly  registered  pursuant  to  s.  3  of  the  Act — 
An  order  lor  the  appointment  of  a  receiver  is  a 
** process  of  execution"  within  the  meaning  of 
the  Act    In  bb  Pope  -         -         -     0.  A.  748 

JUDOXEHT — Assignment — ^Bankruptcy  notice 
See  Bankbuftcy.    2.  [808 

Bankruptcy  notice — **  Final  judgment " — 

**  Balance  order" — Contributory — ^Wind- 
ing-up of  Company  -  -  857 
See  BANKBrPTCY.    3. 

Consent  order — Omission   to  file  order — 

Right  to  prove  in  bankruptcy  for  debt 
See  BANKBrPTCY.    14.  [488 

Partnership   firm — Bankruptcy    notice  — 

Leave  to  issue  execution  against  member 
of  firm  -  -  -  -     755 

See  Bansbuftcy.    4. 

JUDOUHT  BUXMOlf  8 — Married  woman— ^pa- 
rate  estate — ^Restraint  upon  anticipation 
— Proofs  of  means  -  -         -     147 

See  Husband  and  Wife. 

Order  for  committal — ^Receiving  order  in 

Ueu  of  committal — DamagM  payable  by 
co-respondent  in  divorce  suit  -  718 
See  Banxbuitcy.    6. 


JV8TI0S8  —  Jurisdtotion -«  Looal  Gevenunent 
Acts — Older  for  owner  to  abate  nniaaiioe 
— Plremises  leased  for  yean  -  584 
See  Local  Qovxbnment  Acts.    2. 

LAHSLOBB  AHB  TXSAXT—Agrieultural  Hold- 
ings Act,  1883  (46  &  47  Viet.  e.  61),  «.  49  to  52, 
attd  2nd  Sched,— Distress  for  Rent—BaUifs  Fee 
on  Levy— Percentage.']  In  distress  for  rent  under 
the  Agricultural  Holdings  Act,  1883  (46  &  47 
Yict  c.  61),  the  landlord,  and  not  the  bailifi^  is 
^'the  person  making  the  distress"  under  s.  49, 
and  is  therefore  entitled  to  the  **  percentage  "  re- 
feired  to  in  the  second  schediUe  to  the  Act 
(^D«  V.  Johns         -         -         -         -     714 

8.  CovenanC  to  deliver  up  Premises  in 

sufficient  Repair— Damages,  Measure  of— Repairs 
no  longer  necessary  to  command  Rent — Indemnity 
against  Covenant  to  leave  Premises  in  repair — 
Bankruptcy  of  Surety  during  Term — Proof  by 
Person  indemnified — ^*  Liability  present  or  future, 
certain  or  contingent**  —  Bankntptey  Abt,  18^ 
(32  A  83  Ftet  e.  71X  «.  31.]  In  an  action  against 
the  assignee  of  a  lease  of  a  house  finr  breach  of 
covenant  to  leave  the  premises  in  repair  at  the 
end  of  the  term,  it  appeared  that  owing  to  changes 
in  the  surrounding  property  the  house  had  so  for 
altered  in  value  since  the  oomineDoenieiit  of  the 
lease  that  it  would  be  as  valuaUe  for  letting 
purposes  if  some  of  the  repairs  raqnbed  by  the 
covenant  according  to  its  strict  meaning  were 
either  omitted  or  executed  at  a  die^wr  rate  than 
was  usual  under  such  a  covenant: — Hdd,  by 
Denman,  J.,  that  the  facts  above  mentioned  were 
no  ground  for  limiting  the  liability  of  the  de- 
fendant under  the  covenant,  and  that  the  measure 
of  damages  for  a  breach  of  it  was  the  amount  re- 
quired to  put  the  premises  into  such  repair  as  was 
originally  contemplated  by  the  covenant— In  an 
action  upon  an  agreement  to  indemnify  ay^nst  a 
covenant  to  leave  premises  in  repair  at  the  end  of 
the  term,  it  appeared  that  the  agreement  was 
made  in  1873,  that  the  defendant  became  bank- 
rupt in  1875,  and  that  the  term  expired  in  1883 : — 
HM,  by  Denman,  J.,  that  the  deiendant's  bank- 
rupted was  no  answer  to  the  action,  for  his  liaHHty 
was  not  '*  a  liability  present  or  future,  certain  or 
contingent,''  within  s.  31  of  the  Bankruptcy  Act, 
1869,  so  as  to  be  proveable  in  the  bankruptcy. 
MoBOAN  V.  Habdy     ....     770 

8.  Covenant  to  pay  Rates,  dc — Owner** 

Proportion  of  paving  Street  —  Metropolis  Local 
Management  Act,  1855  (18  A  19  VieL  c  120X 
s.  105,  and  Metropolis  Local  Management  Aiii,\9G± 
(25  <fc  26  Ftct  c  102), «.  96.]  The  leeaee  of  a 
noose  in  a  new  street  within  the  metxopolitan  dis- 
trict covenanted  with  his  lessor  to  pay  during  the 
term  **  all  existing  and  future  taxea»  rates,  aaseas- 
ments,  land-tax,  tithe  or  tithe  rent-diarfe,  and 
outgoings  of  eveiy  description  for  the  time  b^n«? 
payable  either  by  the  lanolord  or  tenant  in  reqiect 
of  the  said  premises": — Hdd,  that  tlie  owner's 
proportion  of  ^the  oost  of  paving  the  street  ipider 
25  &  26  Viet  c.  102,  s.  96,  was  an  ■*<mtgoing'* 
payable  by  the  lenee  under  this  coveDani.  Axd- 
bidqb  v.  FkBNX  •         .         •         •     SIS 

4. Distress  —  Privilege  from  Distress 

Things  on  (he  demised  Premises  to  be  dedU  with  in 
the  way  of  Trade— Delivery  for  Trade  P^srposee, 
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LAHBLOBD  AND  TSXAWl—conlinued, 
vihMer  neoeuary  in  order  to  make  Privilege 
apjdy.']  Things  belonging  to  a  third  person, 
i^ich  are  on  demised  premises  for  the  purpose  of 
being  wrought  up  or  mannfaotured  by  the  tenant 
in  the  way  of  his  trade  are  not  privileged  from 
distress  by  the  landlord  unless  they  have  been 
sent  or  delivered  by  such  third  person  to  the 
tenant  for  that  purpose.  Judgment  of  PoUock,  B., 
affirmed.    Clabkx  v.  Muxwall  Dock  Company 

[0.A.494 
Aotion  for  recovery  of  land— Writ  specially 

indorsed,  Order  IIL,  r.  6  (F)       -       97 

See  Pbagtics.     15. 
Distress— Exemption  from — Gas  stoves  let 

for  hire         -  -         -  -     019 

See  Oas  Gokpant. 

LANDS  OLAirSES  ACT  —  Com^enBation- Land 
injuriously  affected  during  execution  of 
works  -  -         -  -       19 

See  Ck>MPENBATION. 

Fart  of  building  estate  taken  for  sewage 

farm — ^Value  of  other  parts  depreciated — 
Compensation         -         .         .     447 

See  OOMPKNBATION. 

LUXL  —  Justification  —  Interxogatories  —  Dis- 
doeure  of  names  of  persons  probably  to 
be  witnesses  -  -  -  -  IM 
See  PnAcncx.    7. 

Privilege— Beport  of  proceedings  in  Court  of 

Justice         -  -  -  -     686 

See  Defaxatiov. 

LIOSirsniG  AOT8  —  CIti5-~  SeUing  without 
Licence — Unauthorized  Sale  by  Siewardr-LiabiUty 
of  TruMteeS  Geo,  4,  e.  81,  «.  26 ;  4  dt  5  Fm.  4, 
c.  85,  «.  17 ;  23  Viet.  0.  27,  «.  19.]  The  appellants, 
who  were  trustees  and  members  d  the  managing 
committee  of  a  dub,  were  convicted  under  the 
Licensing  Acts  for  selling  liquor  without  a  proper 
license  to  persons  not  members  of  the  duo.  It 
app^red  that  the  liquor  was  sold  in  the  dub 
premises  by  the  steward  of  the  dub,  who  in 
celling  it  acted  contrary  to  the  orders  of  the  ap- 
pellants, and  without  their  knowledge  or  assent. 
The  money  which  he  received  for  the  liquor  was 
paid  by  him  to  the  account  of  the  club : — HM^ 
that  the  conviction  was  wrong,  for  the  appellants 
were  not,  under  the  circumstances,  responsible  for 
the  act  of  the  steward.  Newman  v.  Jones  182 
Beer  house— Transfer  of  licence— Discretion 

to  refuse       -         -         -         -     765 

iSKetflNN. 
UOHTXB— Policy  of  marine  insurance— Bisk  of 

craft  till  goods  landed     -  -       854 

See  Insubancs  (Mabinb.)  3. 
LOCAL  007XBH1IXHT  kfft%  —  Arbiiraiien -- 
Public  HeaUh  Act,  1875  (38  &  39  Vict.  c.  55)— 
Power  to  enlarge  Time  for  making  Award  — 
Common  Law  Procedure  Act,  1854  (17  A  18  Vict 
c.  125),  8.  15.]  The  CJourt  cannot  enlarge  the 
time  for  making  an  award  under  the  Public  Health 
Act,  1875  (38  &  39  Vict.  c.  55),  beyond  the  period 
limited  in  s.  180.  In  beMacksnzib  -  114 
2.  Nuiiance— Abatement -^ Owner  — De- 
fault—Nuieance  arUing/rom  defective  Omitruction 
of  Structural  Omvenience  —Jurisdiction  of  Justice* 
Vol.  XVn.— Q.  B.  D.  3 


LOCAL  OOVBBViaaiT  hXm— continued, 
to  order  Owner  to  abate  Nuieance  where  Premiees 
hated  for  Yean— Public  HeaUhAct,  1875(88  &39 
VicL  c.  55),  M.  94,  95,  96.]  A  local  authority 
served  the  owner  of  premises  with  a  notice,  under 
s.  94  of  the  Public  Health  Act,  1875,  requiring 
him  within  seven  days  to  abate  a  nuisance  arising 
from  the  defective  construction  of  a  structural 
convenience,  and  for  that  purpose  to  execute 
certain  specified  works.  Having  failed  to  comply 
with  the  notice,  the  owner  was  summoned  under 
8.  95  before  s  court  of  summary  jurisdiction,  and 
on  the  hearing  it  wss  proved  that  the  premises  in 
question  were  occupied  by  a  tenant  to  the  owner 
under  a  lease  for  twenty-one  years  containing  the 
usual  covenants: — HM^  that  the  owner,  even 
although  he  could  not  enter  upon  the  premiKs  and 
execute  the  works  without  the  tenant's  permission, 
had  ''made  default"  in  complying  with  the  re- 
quisitions of  the  notice  within  the  meaning  of 
s.  95,  and  therefore  that  the  justices  had  jurisdic- 
tion to  make  an  order,  under  s.  96,  requirmg  him 
to  abate  the  nuisance.    Pabkeb  v.  Inqb    -     584 

8. PtMic  Health  Act,  1875  (38  <fc  39  Vict, 

c.  55),  M.  5, 10, 12,  264,  Ml— Improvement  Com- 
missionere — Urban  Sanitary  Authority — Notice  of 
Action — Act  "  done  under  the  provitions  of  thie 
Act  ''—PenaUy.']  The  effect  of  the  Public  Health 
Act,  1875,  which  makes  improvement  commis- 
sioners under  local  Acts  urban  sanitary  authori- 
ties, is  to  reconstitute  them  as  new  bodies  under 
the  Act,  vesting  in  them  as  such  new  bodies  the 
powers  given  by  the  local  Acts  as  well  as  those 
given  by  the  Public  Health  Act :  and  sudi  com- 
missioners in  subsequently  doinff  any  act  in  the 
exercise  of  the  powers  originaUy  conferred  by 
their  local  Acts  are  acting  under  the  Public  Health 
Act,  1875 ;  and  consequently  are  entitled  in  re- 
spect of  such  act  to  any  protection  or  privilege 
given  by  that  Act  to  members  of  local  authorities 
acting  under  its  provisions.    Lea  v.  Facet     189 

4.  PfMe  HeaUh  Act,  1875  (88  d:  39  Vict 

e.  55),  8,  150 — Sewering  and  paving  **  Street " — 
Apportionment  of  Expeneee — Summary  Proceedinge 
against  Frontager  —  Right  to  dispnUe  LiMlity 
before  Justices.}  In  proceedings  before  iustices 
under  the  Public  Health  Act,  1875  (38  &  39  Vict, 
c  55),  s.  150,  to  recover  from  an  owner  of  premises 
fronting  a  road  his  proportion  of  expenses  incurred 
by  the  local  authority  in  sewering,  levelling,  and 
paving  it,  the  owner  may  dispute  his  liability  by 
shewing  that  the  road  is  not  a  *<  street,"  or  that  it 
is  a  **  highway  repairable  by  the  inhabitants  at 
large."     Bgolbs  v.  Wibbal   Bubal   Sanitart 

AUTHOBTTY        -  -  -  -  .       X07 

5. Public  Health  Act,  1875,  m.  4, 150, 257 

—**  Street '^—Pnvate  Road— Turnpike  Road  — 
Apportionment  of  Expenses  by  Surveyor  conclusive 
— lAind,  Part  of  which  fronted  Street  and  Part  did 
not^Jurisdiction,  erroneous  exercise  of  by  Surveyor 
not  excess  of]  A  private  road  may  be  a  strtct 
within  the  meaning  of  s.  150  of  the  Public  Health 
Act,  1875.  Where  the  apportionment  of  street 
improvement  expenses  by  the  surveyor  under 
s.  150  of  the  Public  Health  Act,  1875,  has  not 
been  disputed  by  a  frontager  in  the  manner 
pointed  out  by  s.  257  of  the  Act,  such  apportion- 
ment is  conclusive,  and  the  frontager  cannot  set 
up,  as  a  defence  to  proceedings  for  the  recovery  of 
N  2 
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LOCAL  GOVEBHHSHT  ACSB— continued. 
the  sum  apportioned,  that  he  has  been  charged  in 
respect  of  a  greater  extent  of  fronlage  than  he 
possesses.  €o  held,  by  the  Court  of  Appeal, 
affirming  the  decision  of  the  Queen's  Bench  Di- 
vision. The  owners  of  a  road  put  up  bars  upon  it 
and  took  tolls  from  the  public  for  the  passage  of 
vehicles,  horses,  and  cattle  :—JT(sU,  by  the  Queen's 
Bench  Division,  that  such  road  was  not  a  turnpike 
ruad  within  the  meaning  of  the  exception  con- 
tained in  the  definition  of  **  street "  given  by  s.  4 
of  the  Public  Health  Act,  1875.  Midland  Rail- 
way CoMPAKT,  Appellants;  Wattok,  Respon- 
dent -  -  -  -  •€.  A.80 
LTIOOAOX — Railway — ^Delivery  to  porter — ^Negli- 
gence ....  215 
See  Railway. 


KAOHINEBY— Boiler  works— Rateability     661 
See  Poor-bate. 

"  ICAIKTEHAirOE  "--Action  for—Grounds  of  De- 
fence— Charity.']  An  action  will  lie  to  recover 
damages  caused  to  the  plaintiff  by  the  defendant's 
*^  maintenance "  of  a  third  person  in  legal  pro- 
ceedings between  him  and  the  plaintiff.— To  such 
an  action  it  is  a  good  defence  that  the  defendant 
assisted  the  third  person  from  charitable  motives, 
believing  that  he  was  a  poor  man  oppressed  by  a 
rich  man.  It  is  not  necessary  that  the  defendant 
should  have  acted  after  full  inquiry  into  the  cir- 
cumstances, but  the  defence  wiU  be  equally  avail- 
able even  if  the  defendant,  had  ho  maae  full 
inquiry,  would  have  ascertained  that  there  was 
no  reasonable  or  probable  ground  for  the  pro- 
ceedings which  he  a88isted.--Judgment  of  Wills, 
J.,  reversed.  Habbis  v.  Brisoo  -  G.  A.  504 
MAUOE— Unlawfully  and  maliciously  wounding 
— ^Blow  aimed  at  one  person  accidentally 
wounding  another  -  .  •  859 
See  Criminal  Law.  4. 
XALIOIOirS  PB08E0UTI0V— JlfaZtoioiw  AppU- 
cation  for  Search  Warrant — Criminal  Law — 
Beasonable  Cauee  for  Suepicion — Judicial  Act — 
48  &  49  Viet,  c  69  iCriminal  Law  Amendment 
Act,  1885), «.  10.]  By  48  A  49  Vict  c.  69  (Crimi- 
nal Law  Amendment  Act,  1885),  s.  10,  it  is  pro- 
vided that  **  if  it  appears  to  any  justice  of  the 
peace,  on  information  made  before  him  on  oath 
by  an  V  parent,  relative,  or  guardian  of  any  woman 
or  girl,  or  any  other  person  who,  in  the  opinion  of 
the  justice,  is  bonft  fide  acting  in  tlie  interest  of 
any  woman  or  girl,  that  there  is  reasonable  cause 
to  suspect  that  such  woman  or  girl  is  unlawAilly 
detained  for  immoral  purposes  oy  any  person  in 
any  place  within  the  jurisdiction  of  such  justice, 
such  justice  may  issue  a  warmnt  authorizing  any 
person  named  therein  to  search  for  .  .  .  such 
woman  or  girl  *' : — Held^  that  under  this  section 
the  justice  has  a  judicial  duty  to  perform,  and 
that  his  decision  that  there  is  reasonable  cause 
for  such  suspicion  is  a  protection  to  a  peraon  who 
bon&  fide  applies  for  a  search  warrant,  and  is  an 
answer  to  an  action  for  maliciously  causing  the 
warrant  to  issue.    Hope  v.  Evered  -     388 

XAEBIZD  WOIIAH— Trading  separately  from 
husband — Separate  property — General 
power  of  appointment  -  -  521 
See  Bankruptcy.    9. 


XABBIED  WO]IAV--0on/tiittA2. 
Wrongs  committed  by  wife  after  her  mar- 
riage— ^Liability  of  husband  -  177 
See  HrsBAXD  and  Wife.  2. 
1CA8TBB  AND  SESYAHT— DtjmumxZ  of  Servant 
— Miteonduct  of  Servant — Gambling  in  "  Differ- 
eneee**  upon  the  Stock  Exehanae'}  The  plaintiff 
had  been  employed  as  clerk  by  the  defendants, 
who  were  merchants,  for  many  years,  and  ul- 
timately they  agreed  to  retain  him  in  their  em- 
ployment for  a  term  of  ten  years.  Before  the 
expiration  of  that  period  the  defendants  discovered 
that  the  plaintiff  had  for  many  years  previously 
been  engaged  in  speculating  in  "differences** 
upon  the  Stock  Exchange  to  the  extent  of  many 
hundreds  of  thousands  of  poumls,  and  they  there- 
upon dismissed  him  from  their  service :— HeU, 
that  the  dismissal  of  the  plaintiff  was  justifiable. 
Pearob  v.  Foster        -  -  -     C.  A  686 

2. Employers'  Liability  Ad,  1880  (43  A 

44  Viet.  c.  42).  s.  1,  sf^s.  I— Defect  in  CondUion 
of  Ways  or  Plant.]  The  plaintiff  was  employed 
in  a  cooling-room  in  the  defendant's  brewery.  In 
this  room  were  a  boiling  vat  and  a  cooling  vat, 
and  between  them  ran  a  passage  which  was  in 
part  only  three  feet  wide.  The  cooling  vat  bad  a 
rim  rising  sixteen  inches  above  the  level  of  the 
passage  but  it  vras  not  fenced  or  railed  in.  The 
plaintiff  went  along  this  passage  to  pull  a  board 
from  under  the  boiling  vat.  This  board  stuck  fast 
and  then  came  away  suddenly,  so  that  he  fell  back 
into  the  cooling  vat  and  was  scalded. — ^In  an  ac- 
tion under  the  Employers'  Liability  Act,  1880 
(43  ft  44  Vict  c.  42) :— BeW,  that  the  plaintiff 
could  not  recover,  for  there  was  no  evidence  that 
he  had  be«i  injured  by  reason  of  any  defeet  in 
the  condition  of  the  ways,  works,  or  plant  of  the 
brewery,  within  the  meaning  of  the  Act  Tbohas 

V.  QUABTEBM AINE         -  -  -  -     414 

8. Employers'  Liability  Act,  1880  (43  A 

44  Vict.  c.  42),  s.  1,  subs.  I— Defeet  in  "  ITorfe  " 
— WaU  in  course  of  Construction— Not  "lucrf  in 
or  connected  vfith  the  business  of  the  emphj/er.*^ 
In  the  Employers*  Liability  Act,  1880  (43  k  44 
Vict  c.  42),  s.  1— defining  the  liability  of  em- 
ployers for  personal  injury  caused  to  their  work- 
men (1)  "  by  reaeon  of  any  defect  in  the  condition 
of  the  ways,  works,  machinery,  or  plant  connected 
with  or  used  in  the  business  of  the  employer"— 
the  expression  **  works "  must  be  taken  to  mean 
works  already  completed  and  not  works  in  coone 
of  construction  which  are,  on  completion,  to  be 
connected  with  or  used  in  -the  business  of  the 
employer.    Howe  v.  Finch  -         -        -    M7 

4.  Negligence—Employer^  Liability  Ad, 

1880  (43  A  44  Vict.  e.  ^2)— What  Defences  op«» 
to  an  Employer  when  sued  under  the  '^^"^^ 
tributory  Negligence.]  An  employer,  when  soed 
under  the  Employers'  Liability  Act.  1880,  for 
personal  injury  to  a  workman  caused  by  any  of 
the  matters  mentioned  in  s.  1  of  the  Act,  cannot 
avail  himself  of  the  defence  that  the  injury  was 
caused  by  the  negligence  of  a  fellow,  servant  or 
that  the  workman  had  contracted  to  take  upon 
himself  the  risks  incident  to  the  employmsut; 
but  he  may  avail  himself  of  the  defence  of  con- 
tributory negligence  6n  the  part  of  the  workmaiu 
and  also,  under  s.  2,  sub-s.  3,  of  his  f*i^"J.*? 
give  notice  of  the  defect  or  nej^igen«  vhicn 
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XA8TEB  AKD  BiSRYAWt^isontimied. 
oaused  the  injury. — Upon  an  appeal  from  the 
judgment  of  a  county  court  awarding  compensa- 
tion under  the  Act,  the  High  Court  is  not  entitled 
to  consider  whether  the  findings  are  such  aa  the 
High  Court  would  have  arrived  at;  but  can  only 
consider  whether  or  not  there  was  reasonable 
evidence  to  support  them. — The  deceased  was 
employed  as  fireman  at  the  defendant's  brewery.  In 
the  engine-room,  at  some  distance  ^m  the  floor, 
was  a  valve  to  turn  on  steam  to  a  donkey-engine. 
This  valve  vras  only  reached  bv  means  of  a  ladder 
placed  against  a  lower  pipe,  but,  by  reason  of  a 
bend  in  the  last-mentioned  pipe,  the  Indder 
(though  in  itself  perfect),  being  without  hooks  or 
stays,  was  unsafe  for  the  purpose  for  which  it  was 
uiied.  The  defendant  had  himself  seen  the  ladder 
60  used.  The  deceased  was  found  dead  in  the 
«ngine-room,  having  been  apparently  killed  by 
the  ladder  slipping  while  he  was  upon  it  In  an 
action  by  his  personal  representative  under  the 
Employers'  Liability  Act,  the  county  court  ludge 
found  that  there  was  a  defect  in  the  condition  of 
the  plant  within  the  meaning  of  s.  1,  sub-s.  1  of 
the  Act,  and  that,  although  the  deceased  knew  of 
the  defect,  he  was  excused  from  informing  the 
<lefendant  of  it,  because  he  was  aware  that  the 
latter  knew  of  it :— He7c2,  that  this  finding  was 
warranted  by  the  evidence,  and  that  contributory 
negligence  on  the  part  of  the  deceased  was  not 
necessarily  proved  by  tlie  mere  fact  that  he  knew 
that  the  work  was  of  itself  dangerous.  Weblix 
«.  Ballabd      .....     1^ 

KATO&'S  GOUBT— Solicitor,  privilege  of,  to  be 
sued  only  in  High  Court  -  -     708 

See  pRAcncE.  14. 
ItETROTOLlS— Valuation  Ads— Assessment  Ses- 
sums — Appeal — Notice  of  Appeal — Valuation 
iUetropolis)Aet,  1869  (32  d-  38  Vict,  e,  67),  s.  33.  j 
The  assessment  committee  of  a  union  appealed, 
under  s.  32  of  the  Valuation  (Metropolis)  Act, 
1869,  to  the  general  assessment  sessions  against 
ihe  valuation  list  of  the  respondent  perish,  and 
Against  the  total  gross  and  rateable  values  appear- 
ing therein,  on  the  ground  that  tliose  values  were 
too  low,  and  it  appeared  from  the  ease  stated  by 
the  appellants  in  compliance  with  the  rules  made 
under  the  Act  that  they  sought  to  have  the  total 
values  increased  by  shewing  that  the  assessments 
in  the  valuation  list  of  a  large  number  of  specified 
hereditaments  were  too  low : — Held,  that  the 
appeal  did  not  **  relate  to  the  unfuimess  or  incor- 
rectness of  the  valuation  of  any  hereditament 
occupied  by  any  person  other  than  the  appellant " 
within  the  meaning  of  s.  83  of  the  Valuation  (Me- 
tropolis) Act,  1869 :  that  those  words  applied  only 
to  appeals  in  which  it  was  objected  that  the  valua- 
tion of  particular  hereditaments  was  unfair  or 
incorrect  so  far  as  it  aficcted  the  assessment  of  the 
ratepayers  of  a  parish  inter  se :  and  therefore  that 
•  the  appellants  need  not  serve  notice  of  appeal 
under  s.  33  upon  the  occupiers  of  the  specified 
hereditaments.  The  Quhen  v.  Justices  of  Gene- 
ral ASSBSSMEKT  SESSIONS  FOR  MbTBOFOLIS       894 

XXTBOPOUB  KAKAGEXSRT  ACTS— Landloid 
and  tenant— Covenant  to  pay  rates,  Ac — 
Owner's  proportion  of  cost  of  paving 
street  -  -  -  -     212 

JSee  Landlord  avd  Tenaht.    3. 


MIDDIESBX— B««yM<fa<«m  of  Deeds— Fees  for 
registering  Memorial^  Ac,  under  7  Anne,  c.  20.] 
For  registering  a  memorial  of  a  deed  of  199  words 
in  the  Middlesex  Registry  under  7  Anne  c.  20, 
the  fees  claimed  and  received  were,— Is.  for  "entry" 
of  the  memorial  (under  s.  11);  Is.  6d.  for  "  ad- 
ministering the  oath  "  of  the  signing  and  delivery 
of  the  memorial  (under  s.  5) ;  Is,  for  **  indorsing  a 
certificate  of  the  said  oath  upob  the  memorial,  and 
signing  the  same**  (under  s.  5);  Is.  for  the 
•*  certificate  indorsed  upon  the  deed  to  the  effect 
that  it  had  been  registered,  with  the  day  and 
hour  on  which  the  memorial  was  entered  or  reg- 
istered" (under  s.  6)  i—Hdd,  that  these  fees  were 
warranted  by  the  Act.    Mukton  r.  Lord  Truro 

[788 

XO&TOAGS— Building  society^Dispute—Arbi- 

-     tration         .  -  -  -     609 

See  Building  Society. 
Elegit — Registration  of  judgment— Sale  of 

land  -  -  -  -  -     748 

See  Judgment  Creditor. 
XOTIOK — Vivil  voce   evidence — Bankruptcy — 

Practice       .         -         .         -         i 

See  Bankruftct. 

inTKIOIPAL  ELEOTIOK  —  Tovon  Councillor^ 
Qualification  of — Municipal  Corporations  Act, 
1882  (45  <fc  46  Viet,  e.  50),  s,  11,  svb-s,  3;  s,  51— 
'*  Qualified  to  ehet^—Un^lified  Person  on  the 
Burgess  BotL]  The  Municipal  Corporations  Act, 
1882,  s.  11,  sub-s.  3,  provides  that  every  person 
shall  be  qualified  to  be  elected  and  to  be  a  coun- 
cillor who  is  at  the  time  of  election  qualified  to 
elect  to  the  office  of  councillor : — Held,  that  a  person 
who,  though,  not  qualified  to  bo  a  burgess,  had 
been  enrolled  on  the  burgess  roll  and  was  there- 
fore entitled  to  vote  under  s.  51  of  the  Act,  was 
not  thereby  qualified  to  be  elected  a  councillor 
under  s.  11,  sub-s.  3.    Flinthah  v,  Roxburgh  44 

HEGLIOENOE — Liahtlity^Corporation  perform" 
ing  Public  DuiiesServants  of  the  Crown — Trinity 
House— Merchant  Shipping  Act,  1854  (17  d;  18 
Vict,  c.  104).  ParU  VL  and  Vll,^  By  the  Mer- 
chant Shipping  Act,  1854,  the  superintendence 
nnd  management  of  all  lighthouses  and  beacons  in 
England  and  the  adjacent  seas  are  vested  in  the 
lYinity  House,  subject  to  the  existing  jurisdiction 
of  local  lighthouse  authorities :  the  Trmity  House 
shall  continue  to  hold  and  maintain  all  property 
vested  in  them  in  the  same  manner  and  for  the 
same  purposes  as  they  have  hitherto  held  and 
maintained  the  same,  and  extensive  powers  are 
given  to  them,  to  be  exercised  with  the  consent  of 
Uie  Board  of  Trade,  in  respect  of  the  management 
and  control  of  lighthouses  and  beacons  which  aro 
subject  to  the  jurisdiction  of  local  authorities,  and 
in  other  respects.  The  Act  further  provides  that 
the  light  dues  levied  by  the  Trinity  House  shall 
be  carried  to  the  account  of  the  Me^rcantile  Marine 
Fund ;  that  the  expenses  incurred  in  respect  of 
the  service  of  lighthouses  and  beacons  shall  be 
paid  out  of  that  fund;  that  the  Trinity  House 
shall  account  to  the  Board  of  Trade  for  their 
receipts  and  expenditure,  and  that  their  accounts 
shall  be  audited  by  the  Commissioners  of  Audit : — 
Held,  that  the  Corporation  of  Trini^  House  were 
not  by  virtue  of  the  Merchant  Shipping  Act,  1854, 
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VEQUiOiESCE— continued. 
constituted  servants  of  the  Crown  bo  as  to  exempt 
tbem  from  liability  to  an  action  for  negligence  in 
the  performance  of  their  daties.  A  beacon  vested 
in  the  Corporation  of  Triniinr  House  having  be- 
come partiallv  destroyed,  they  licensed  G.  to  j 
remove  it,  and  in  so  doing  he  negligently  left  an 
iron  stump  sticking  up  under  the  water.  In  an 
action  to  recover  ^images  caused  thereby  to  the 
plaintifis'  ship : — Hdd,  uiut  the  defendants  were 
liable  for  G.*s  negligence.  Gilbebt  v.  Gobfoba- 
TioK  OF  Tbdhtt  House      ...     796 

Employers'  Liability  Act,  1880— Defect  in 

condition  ways,  works,  or  plant  -  414 
See  Masteb  and  Bebvant.    2. 

Employers*  Liability  Act,  1880— Defect  in 

"works'* — ^Wallin  course  of  construc- 
tion    187 

See  Masteb  aitd  Bebvant.    S. 

Highway — ^Fire-plug— Wearingaway  of  road 

— Liability  ot  Waterworks  Company    468 
See  Watebwobks. 
— —  Master  and  servant — ^Employers'  Liability 

Act 122 

See  Masteb  and  Bebvant.  4. 
HEOOnABLB  IH8TBirKERT--Post  office  order 
— How  far  transferable  by  delivery — 
Wrongful  conversion  -  -  705 
See  Tboveb. 
nW  TBIAL— Application  for— Power  of  Court 
of  Appeal  to  give  judgment  —  Order 
LVIII.,r.4-  -  -  -     608 

See  pBAcnCE. 

Verdict  against  weight  of  evidence— Beport 

of  judge       -         -         -         -     786 
See  PBAcncE.    12. 
VOTIGB— Appeal— Sessions — Bastardy-Grounds 
of  appeal      -  -  -  -       49 

See  Bastabdt. 

Intention  to  take  deposition — Criminal  law 

See  Cbdunal  Law.  [828 

HOnCS  OV  ACnOK — improvement  Commis- 
sioners— ^Urban  sanitary  authority  189 
See  Local  Govebnment  Acts.  3. 
HOnOE  OF  XOnOV— Amendment— Appeal  from 
chambers — Notice  for  day  not  in  the  sit- 
tings- -  -  -  -  180 
See  PBAcncE.  11. 
HlTIflAVOE  —  Abatement— Local  Government 
Acts— Premises  leased  for  yearsn— Owner 
—Default  -  -  -  -  584 
See  Local  Govebnment  Acts.    2. 

Highway— Fire-plug— Wearing  away  of  road 

— Liability  of  waterworks  company  462 
See  Watebwobeb. 

Highway — Waterworks   company — Guard 

boxes  protecting  stop  valves  in  communi- 
cation pipes  -  -  .  -  476 
See  Watebwobks.    2. 


OmOIAL  fiSCEIYSR— Accounts  rendered  to 
trustee— Objection  by  trustee — Board  of 
Trade— Practice       -  -  -       4 

See  Bankbuptcy.    13. 

Bankruptcy — Appearance  on  appeal — Costs 

See  Bankbxjftct.    17.  [244 


PARLTAinniT  — Elerfioti- Cos<<— Ctoyei  ^ 
Returning  Ojpceire  —  Taxation  —  Parliamentary 
ElectioM  (Betuminq  Officers)  Act,  1875  (38  d: 
39  Viet,  c,  84),  «.  4.J  Where  the  accounts  of  a 
returning  officer  have  been  taxed  by  the  registrar 
of  a  county  court  under  the  ParUamentaiy  Elec- 
tions (Returning  Officers)  Act,  1875  (38  &  39 
Vict,  c  84),  s.  4,  tiie  county  court  judge  has  n» 
jurisdiction  to  review  the  registrar's  taxation. 
The  Queen  v.  Judge  of  Lambeth  County  (>ouBr 

[95 

2.  Election— Betuming  Offieer'e  Chargea 

— Taxation — Parliamentary  Electiom  {Beiuming 
Qfficen)  Act,  1875  (38  dt  39  Vict.  c.  Si\  «.  4— 
Application  to ''the  Courts"  what  m.]  Sect  4  of 
38  A  39  Yict  c  84,  enacts  that  an  application  to^ 
tax  the  charges  of  the  retunuDg  officer  at  a^ 
parliamentaiy  election  may  be  made,  within 
fourteen  days  from  the  delivery  of  his  account,  to 
the  county  court  having  jurisdiction  at  the  place 
of  nomination  for  the  election  i—Kdd,  that  an 
application  made  within  the  specified  time  to  the 
registrar  of  the  county  court  when  the  judge  was 
not  sitting,  was  properly  made  within  s.  4.  The 
Queen  v.  Judge  ofBloohsbubt  County  Goubv 

C0.A.78S 

8.  ' Bight  to  ffote—Aliene—Pereone  horm 

in  Hanover  before  the  Aeeemon  of  Queen  Victoria.'} 
Persons  bom  in  Hanover  before  the  aeeession  of 
Queen  Victoria  to  the  throne  of  the  United 
Kingdom  and  not  naturalized,  are,  thou|^  resi- 
dent in  the  United  Eangdom,  aliens,  and  not 
entitled  to  vote  at  the  Section  of  membere  of 
Parliament.  Dicta  in  Calvin's  Case  (Coke  Rep. 
part  viL  at  p.  46,  27  B)  dissented  from.  In  be 
Stepney  Election  Petition.  Isaagbon  v.  Du- 
bant     ------       54 

Election— Corrupt  practices — ^Indictment — 

Description  of  offeuoe  charged     *     S2T 
See  Cbdonal  Law.    2. 

PABIBH— Subtraction  from  highway  district — 
Expenses  of  highway— Contribution 
See  Highway.  |jI94 

PABTIE8— Joinder  of  plaintifis— Separate  cauaea 
of  action — Judgment  for  one  plaintiff 
and  against  the  other— Costs— Taxation 
See  PiACTics.    4.  [VW 

PABTHZB  —  Judgment  against  firm — ^Bf^nber 
not  served  with  writ  —  Bankruptcy 
notice  -         -         -         -     75i 

See  Bankbuftot.    4. 

FEHALTT— Action  for^— Notice  of  action — Im- 
provement commissioners — Local  Go- 
vermentAots  -  -  -     138 

See  Local  Oovebnhent  Acm.    3. 

FSV8I0H— Betiring  incumbent— "  Net  annual 
value"  -  -  -  -  941 
See  Ecclesiastical  Law. 

PLSADIHO— Seduction— Administering  drugs  to 
procure  abortion— ApplicatioQ  to  stiika 
out  paragraph         -         -  -       91 

See  Pbactice.    13. 

PLSDOS— Delivery  of  goods  to  pledgee— Dooo- 
ment  regulating  rights  of  pledgee — ^BiU 
of  sale  -  -  -  .  000 
iSee  Bill  OP  Sale.    1L 
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POOB  LLW—Divided  Pariikes  Act,  1876  (39  d:  40 
Viet  e.  61),  «.  ^b—Widoio— Derivative  SetUe- 
menL"]  Upon  appeal  againht  an  order  for  the 
removal  of  a  widow  it  appeared  that  her  husband 
was  at  the  time  of  his  death  settled  in  a  parish  in 
the  appellant  union,  and  that  she  had  acquired 
no  settlement  since  his  death: — Held^  that  the 
term  "  wife  "  in  39  &  40  Vici  c.  61,  s.  35,  did  not 
include  a  widow ;  that  the  pauper  did  not  there- 
fore take  the  settlement  of  her  deceased  husband, 
and  that  the  order  for  her  .removal  must  be 
quashed.  Guardians  of  Maidstone  v,  Quabdians 
ofHolborn    -----     817 

POOB-EATE  —  JSoitng  of  'Boiler  Worke-^  Ma- 
chinery and  Plant  capMe  of  being  removed  toiih- 
out  Injury  or  Structural  Damage — 6  <fc  7  Wm.  4, 
c.  96,  «.  1.]  In  assessing  premises  used  as  boiler 
worlLs  to  the  poor-rate,  machinery  and  plant 
which  are  essentially  necessary  to  the  business, 
and  whioh  are  intended  to  remain  attached  to 
the  premises  so  long  as  thev  are  used  for  their 
present  business,  may  be  taken  into  account  as 
enhancing  the  rateable  value  of  the  property, 
although  they  are  not  so  affixed  ta  the  soil  as  to 
form  part  of  the  freehold,  and  can  be  removed 
without  injury  to  themselves  or  structural  damage 
to  the  freehold.  —  Lainq  v.  Bithopwearmouth 
(3  Q.  B.  D.  299)  discussed  and  followed.  Ttne 
Boiler  Wobxs  Goupant  v.  Overseers  of  Long- 
BENTON-  -----     661 

2.  Principle  of  Ateeaement — Land  occu- 
pied hy  Local  Authority  for  Public  Purposes — 
Waierworkt — Water-rate  tn  aid  of  Water-rente.] 
The  appellants,  a  local  board  incorporated  by  a 
special  Act  (39  &  40  Vict  c.  dxxxv.),  were  em- 
powered by  the  Act  to  levy  a  public  water-rate, 
out  it  was  provided  that  they  should  not  levy  any 
higher  rate  than  might  be  required  to  discharge 
BO  much  of  the  expenses  of  maintaining  the 
waterworks,  &c,  as  the'  amount  of  water-rents 
and  other  payments  for  a  supply  of  water  should 
not  be  sufficient  to  discharge : — Held  (afOrming 
the  judgment  of  the  Queeu^s  Bench  Division), 
that,  in  assessing  the  appellants  to  the  poor-rate 
in  respect  of  their  reservoirs,  pipes,  and  works, 
the  amount  collected  by  means  of  a  water-rate 
ought  to  be  taken  into  account  Dewsbury 
Waterworks  Board  v,  Asbbsshemt  Committee 
OF  PBNI8I0NX  Union  -         -         -     0.  A.  884 

8. Bateahle  Value — Aseesement  of  SchooU 

—Hypothetical  Tenant— School  Board— Valua- 
tion O^etropoLu)  Act,  1869  (32  dc  33  Viet.  c.  67), 
t.  4.1  In  assessing  to  the  poor-rate  schools  occu- 
pied by  a  School  Board,  which  can  make  no 
profit  in  a  commercial  sense  as  tenant  of  the 
schools,  the  School  Board  itself  ought  to  be  con- 
sidered as  a  possible  tenant,  and  the  gross  and 
rateable  values  calculated  by  the  rent  which  the 
Board  might  reasonably  be  expected  to  pay  for 
the  premises  for  use  as  schools.  The  Queen 
V.  School  Board  for  London         -     0.  A.  788 

Metropolis — Valuation  Acts  —  Appeal  — 

Notice  of  appeal     -         -         -     894 
See  Metropolis. 

POST  OmOS— Poet  office  order— How  far  trana- 
ferable  by  delivery — Wrongful  conver- 
sion -----  708 
iSee  Trover. 


FBAOnOE — Appeal — Application  for  New  Trial 
— Power  of  Court  of  Appeal  to  give  Judgment — 
Bides  of  Supreme  Court,  1888,  Order  LVIIL,  r.  4.] 
On  an  appeal  from  the  order  of  a  Divisional  Court, 
upon  an  application  for  a  new  trial,  the  Court  of 
Appeal  has  power,  under  Order  LVIII.,  r.  4,  if  all 
the  facts  are  before  the  Court,  to  give  judgment 
for  the  party  in  whose  favour  the  verdict  ought  to 
liave  been  given,  instead  of  directing  a  new  trial. 
Millar  v.  Toulmin      -         -         -     C.A.  603 

8. Chose  in  Action — Aseignment — Judica- 
ture AcU  1873  (36  <fc  37  Viet.  c.  66),  s.  25.  subs.  6.] 
The  defendants,  who  were  executors  and  trus- 
tees under  a  will,  sent  to  O.,  one  of  the  residuary 
legatees,  a  statement  of  account  shewing  a  ba- 
lance to  be  due  to  him  on  account  of  his  sbare  of 
the  residuary  estate.  6.,  who  lived  in  Australia, 
sent  this  account  to  his  daughter,  the  plaintiff, 
with  the  following  direction  on  it  in  his  hand- 
writing :  *'  I  hereby  instruct  the  trustees  in  power 
to  pay  to  my  daughter,  Laura  Harding,  the  balance 
shewn  in  tiie  stovo  statement. ,.  .  .*'  Notice  in 
writing  of  this  document  was  given  by  the  plain- 
tiff to  the  defendants,  but  they  refused  to  be 
bound  by  it: — Held,  that  the  document  was  a 
valid  assiflpiment  of  the  balance  in  the  hands  of 
the  defendants,  and  that  the  plaintiff  was  entitled 
to  recover  tbe  amount     Harding  v.  Harding 

[44ft 

8. Costs — Claim  on  Contract  and  Counter- 
claim— Coats  of  Issues  where  the  Plaintiff  recovers 
lees  than  20Z.  and  the  Defendant  recovers  a  larger 
Ajnount— County  Courts  Act,  1867  (SO  dr  31  Vict, 
0.  142,  s.  5.]  In  an  action  of  contract  the  defend- 
ant counter-claimed.  By  the  award  of  a  special 
referee  it  was  found  that  ito  plaintifis  were  entitled 
on  their  claim  to  13Z.  12«.  6d.,  and  that  the  de- 
fendant was  entitled  on  the  counter-claim  to 
&BL  Ss.Qd,  i—Held,  that  by  reason  of  the  provi- 
sions of  the  5th  section  of  the  County  Courts  Act, 
1867,  the  plaintiffs  were  not  entitled  to  the  coots 
of  the  issues  found  for  them  on  the  claim. — Lund 
V.  Campbell  (14  Q.  B.  D.  821)  distinguished. 
Ahrbboker  9.  Frost  -         -         -         -     608 

4.  Costs — Taxation — Joinder  of  Plaintiff s 

— Separate  Causes  of  Action— Judgment  for  one 
Plaintiff  and  against  the  other — Bwes  of  Supreme 
CouH,  1883,  Order  XVI.,  r.  1.]  Two  plaintiffs 
joined  in  one  action,  claiming  for  separate  and 
distinct  causes  of  action.  The  case  was  referred, 
with  power  to  the  arbitrator  to  enter  judgment, 
the  costs  of  the  cause  to  abide  the  event.  The 
arbitrator  found  in  favour  of  one  plaintiff,  and 
against  the  other,  and  entered  judgment  accord- 
ingly. On  an  application  to  review  taxation  of 
costs : — Hdd,  revening  the  order  of  Lord  Cole- 
ridge, O.J.,  and  Fry,  L.J.,  that  the  successful 
plaintiff  was  entitled  to  recover  from  the  defend- 
ant the  whole  of  his  general  costs  of  the  action, 
and  the  defendant  was  only  entitled  to  recover 
from  the  unsuccessful  plaintiff  the  costs  occa- 
sioned by  joining  such  plaintiff.  Yuoount  Gort 
v.  BowNET        -         -         -         -     C  A.  885 

5. Costs — Trial  with  Juru — Jurisdiction 

of  Judge  to  make  Order  as  to  Costs — Appeal — 
Judicature  Act,  1873  (36  dr  87  VicL  c  66),  s.  49 
—Order  LXV.,  r.  1.]  Per  Lord  Coleridge,  O.J. 
Where  an  action  is  tned  with  a  jury  the  exercise 
of  the  judge's  jurisdiction  as  to  costs  under  Order 
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LXV.,  r.  ],  was  not  intended  by  the  leglslatnie  to 
be  subject  to  any  appeal.  Huxley  v.  West  Lon- 
don Extension  Railway  Company.  Hughes  v. 
^Iebuett.    Wood  r.  Madge  -         -     878 

6.  County  Court — Appeal  hy  Motion — 

Special  Case— Supreme  Court  of  Judicature  Acts, 
1873  (3ii  &  37  Vict.  c.  66),  1875  (38  <fc  39  Vict, 
c.  11),  and  1884  (47  <fc  48  Vict  c.  61)— Order 
XfJX,  rr.  9, 10.  All  appeals  from  county  courts  to 
the  Queen's  Bench  Division  of  the  High  CJourt 
must,  sinoe  Order  LIX.,  r.  10,  be  by  notice  of 
motion,  notwithstanding  the  13  &  14  Vict  c.  61, 
ss,  14,  15,  which  gave  an  appeal  by  special  case. 
The  Queen  t>.  Sib  Rupebt  Kettle  -     761 

7.  Discovery— Interrogatorie$— Material 

Facts-^Disdosfire  of  NavMS  of  Persons^  though 
probably  to  he  Witnesses— LibeU-^ustiflcatum,^ 
In  an  action  for  libel  tlie  defendant  pleaded  that 
the  libel  was  true.  Thesubstaooe  of  the  libel 
was  that  the  plaintiff  liad  fabricated  a  story  to  the 
effect  that  a  certain  circular  letter  purporting  to 
be  signed  bv  the  defendant  had  been  sent  round 
to  the  defendant's  competitors  in  business.  The 
plaintiff  had  in  speeches  and  letters  stated  that 
he  had  seen  a  copy  of  the  alleged  letter,  that  two 
of  such  letters  were  in  existence  in  tiie  possession 
respectively  of  a  firm  of  bankers  and  a  firm  of 
manufacturers  at  Birmingham,  and  that  his  in- 
formant in  the  matter  was  a  solicitor  of  high 
standing  at  Birmingham.  —  In  interrogatories 
administered  by  the  defendant  the  plaintiff  was 
asked  to  state  the  name  and  address  of  his  in- 
formant, in  whose  hands  he  had  seen  the  copy 
of  the  letter,  and  the  names  and  addresses  of  the 
persons  to  whom  the  letter  had  been  sent,  and  in 
whose  possession  the  two  letters  existed ;  but  he 
refused  to  do  so  on  the  ground  that  he  intended 
to  call  those  persons  as  his  witnesses  at  the  trial : 
— Held,  that  the  defendant  was  entitled  to  disco- 
very of  the  names  and  addresses  of  such  persons  as 
being  a  substantial  part  of  facta  material  to  the 
case  upon  the  issue  on  the  plea  of  justification. 
Marriott  v.  Chamberlain     -         -     C.A.  164 

®-  —7-  discovery  of  Documents— Interrogatory 
-—Sufficient  Affidavit  of  Documents."]  In  an  action 
for  the  recovery  of  land  the  defendant  claimed 
that  certain  documents  mentioned  in  his  affidavit 
of  documents  were  privileged  from  production,  on 
the  ground  that  they  supported  his  title  and  did 
not  contain  anything  impeaching  his  defence  or 
supnorting  the  plaintiff's  case.  The  defendant's 
affidavit  was  sufficient  on  the  face  of  it.  TTie 
phiintiffd  proposed  to  administer  interrogatories  to 
the  defendant  for  the  purpose  of  shewing  that  the 
documents  in  question  supported  the  plaintiff's 
title,  and  therefore  that  they  were  not  privileged 
from  producUon  i—Held,'.  tliat  the  interrogatories 
were  inadmissible.— Jonia  v.  MonU  Video  Gas 
Co.  (5  Q.  B.  D.  556),  and  Hall  v.  Truman,  Han- 
bury  ik  Co.  (29  Ch.  D.  307)  followed.  Nicholl  v. 
Wheeleb  -  -  -  -     C.  A.  101 

•• Interpleader— Goods  taken  in  Execu- 
tion—Title  of  Third  Party-Right  of  Execution 
Creditor  to  set  up  against  Claimant.']  In  an  inter- 
pleader issue  between  the  execution  creditor  and 
a  claimant  it  is  open  to  the  execution  creditor  to 
defeat  the  claim  by  establisliing  a  title  to  the 


goods  in  a  third  pcuty  which  is  superior  even  to 
his  own. — The  claimant,  having  let  goods  to  W., 
became  bankrupt.  He  did  not  inform  his  trustee 
that  he  owned  these  goods,  and  W.,  beinf^  unaware 
of  the  bankruptcy,  continued  to  pay  him  money 
for  the  hire  of  them.  The  goods  were  taken  in 
execution  under  a  judgmentrecovered  against  W. 
— In  an  interpleader  issue  between  the  claimant 
and  the  execution  creditor : — HM,  that  the  exe- 
cution creditor  was  entitled  to  judgment,  that 
being  prim&  iacie,  in  possession,  he  could  shew 
that  the  claimant  had  no  right  to  the  goods,  and 
that  he  was  entitled  for  that  purpose  to  aet  up 
against  the  claimant  the  title  of  the  trustee  in 
bankruptcy.    Bichabds  v.  Jenkins        -       644 

10. Interpleader— Jurisdiction  of  Matter 

— Summary  Decision— Appeal  to  Judge  at  Cham- 
bers—Appeal to  Court  of  Appeal— Order  LTV., 
rr.  12,  21 ;  Order  L  VII.,  rr.  8,  11.]  On  an  inter- 
pleader summons  at  chambers  the  master  decided, 
at  the  request  of  one  of  the  parties,  and  having 
regard  to  the  value  of  the  subject-matter  in  di^ 
pute,  to  dispose  of  the  claims  in  a  sominaiy 
manner,  and  he  adjourned  the  summons  for  the 
production  of  evidence.  The  claimant  objected 
that  it  was  a  case  for  an  issue,  and  appealed  to  a 
judge  at  chambers,  who  dismissed  the  appeal  on 
the  ground  that  the  decision  of  the  master  was 
final.  An  appeal  from  the  judge  at  chambers  to 
the  Divisional  Court  was  dismissed.  On  i4>peal  to 
the  Oourt  of  Appeal  -.—Held,  that  the  decision  of 
the  master  was  a  summary  decLsion  within  Order 
LYII.,  r.  8,  and  that  therefore  Walerhotue  v. 
Gilbert  (15  Q.  B.  D.  569)  applied,  and  the  Court 
of  Appeal  could  not  entertain  the  appeaL— 
Quasre,  whether  under  Order  LIV.,  r.  21,  aU 
decisions  of  a  master,  including  a  deciaion  in  a 
summary  way  in  interpleader,  are  not  the  subject 
of  appeal  to  a  judge  at  chambers.  Bryant  r. 
Heaoinq  -  -  -  -     C.  A.  128 

11.  I^otice  of  Motion,  Amendmemi  of— 

Appeal  from  Chambers — Notice  for  Day  not  in  the 
Sittinqs,]  A  notice  of  motion  having  been  given 
for  a  day  not  in  the  sittings,  the  Court  amended 
the  notice  in  this  respect.  Williams  •.  Db  Bois- 
viLLB    ------     lao 

12. Neto  Trial— Verdict  againtt  Weighi 

of  Evidences-Principle  on  which  new  Trial  <Ulowed 
— Beport  of  Judge.]  A  new  trial  of  an  action  not 
to  be  granted  on  the  ground  that  the  verdict  was 
against  the  weight  of  evidence  if  the  verdict  waa 
one  which  the  jury,  acting  as  reasonable  men, 
could  have  found.  Solomon  v.  Bitton,  (8  Q.  B.  D. 
176)  explained.    Webster  v,  Fbiedebebg 

[C.  A.  736 

18. Pleading— Seduction— Adminitiering 

Drugs  to  procure  Abortion— Civil  or  criminal  Pro- 
ceeding —  Application  to  strike  out  Paragraph.] 
In  an  action  for  the  seduction  of  the  plaintiff's 
daughter  a  paragraph  of  the  statement  of  claim 
alleged  that  the  defendant  administered  noxious 
drugs  to  the  daughter  for  the  purpose  of  procuring 
abortion: — Held,  that  the  paragraph  could  not 
be  struck  out  as  disclosing  a  felony  for  which  the 
defendant  ought  to  have  been  prosecuted,  inasmuch 
as  the  plaintiff  was  not  the  person  upon  whom  the 
felonious  act  was  committed,  and  had  no  duty  to 
prosecute.    Appleby  v.  Fbanslin   -         -  *  W 
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14. Solicitor  J  Privilege  ofy  to  he  $ued  only 

in  High  Couri^Mayor^a  CourU  A  solicitor  of 
the  Iligh  Court,  who  had  also  been  admitted  a 
solicitor  in  the  Mayor's  Court,  was  sued  in  the 
latter  court : — Held,  that  he  was  not  entitled  to 
have  the  action  removed  into  the  High  Court  on 
the  ground  of  the  privilege  of  a  solicitor  of  the 
High  Court  to  be  sued  in  that  court  only.  Day 
t;.  Wabd  -----     708 

15, Writ  apeeially  indorsed — Action  for 

Beeovery  of  Land — Landlord  and  Tenant — EuUs 
of  Supreme  Court,  1883,  Order  IIL,  r.  6  (F).] 
In  an  action  for  the  recovery  of  land  by  a  landlord 
against  a  tenant,  the  writ  of  summons  can  be 
apeoially  indorsed  under  Order  in.,  r.  6  (F.), 
only  when  the  plaintiff  was  party  to  the  lease  or 
agreement  under  which  the  hereditameuts  have 
been  held,  or  when  the  defendant  has  paid  rent 
to  the  plaintiff,  thereby  acknowledging  bis  title, 
or  when  the  defendant  is  otherwise  estopped  from 
denying  the  plaintiff's  title.  Caset  v,  Hellyeb 
^  [C.A.97 

16, Original  Writ  for  Service  within  Uie 

Jurisdiction— Issue  of  concurrent  Writ  for  Service 
out  of  the  Jurisdiction — Enlargement  of  Time — 
Sole  Defendant^Bules  of  Supreme  Churt,  1883, 
Order  F/.,  rr.  ].  2;  VIIL,  r.  I;  LXIV,,  r.  7.] 
Under  the  Bules  of  Court,  1883,  Order  VI.,  rr.  1, 2, 
the  Court  has  power  to  give  leave  for  the  issue  of 
a  concurrent  writ  for  service  out  of  the  jurisdic- 
tion, although  the  original  writ  was  issued  for 
service  within  the  jurisdiction  and  has  been  re- 
newed, and  although  there  is  only  one  defendant 
to  the  action.  And  where  the  writ  has  been 
renewed  such  leave  may  be  given,  notwithstand- 
ing that  the  enlargement  of  time  for  iesuing  a 
concurrent  writ  may  affect  the  operation  of  the 
Statute  of  Limitations.    Smalpaob  «.  Tongb 

[C.A.644 

17. Leave  to  issue  Writ  for  Service  mU  of 

the  Jurisdictionr—Ompany  with  RegitUted  Office 
in  Scotland— AcHon  for  Breach  of  Coniract-^Con^ 
panits  Clauses  iici  (8  <fc  9  Vid.  c.  16),  s,  135— 
Order  XL,  r.  1  (c)  and  (e).]  An  insurance  com- 
pany, whose  registered  office  was  in  Scotland,  and 
whose  secretary  resided  there,  but  which  also  had 
agencies  and  a  chief  office  within  the  jurisdiction 
of  the  High  Court,  issued  a  policy  through  an 
agent  within  the  jurisdiction,  to  whom  the  pre- 
miums were  paid.  The  company  having  reftised 
to  pay  a  claim  on  th©  policy  : — Held,  that  it  was 
not  domiciled  or  ordinarily  resident  within  the 
jurisdiction,  and  that  leave  to  i»sue  a  writ  for 
service  out  of  the  jurisdiction  could  not  be  granted. 
Jones  V.  Scottish  Accident  Insurance  Company 

[421 

18. Writ  of  SummonsServiee  of  Writ 

out  of  the  Jurisdiction— Order  XT.,  r.  1  (6>— 
Order  limiting  Plaintiff's  Bight  to  recover  at  the 
Trial.']  An  order  having  been  obtained  under 
Order  XI.,  r.  1  (c),  for  service  of  notice  of  a  writ 
out  of  the  jurisdiction  in  an  action  for  the  price  of 
goods  supplied,  and  service  having  been  effected 
accordingly,  the  defendant  applied  to  a  judge  at 
chambers  to  rescind  the  order  and  set  aside  the 
subsequent  proceedings  under  it.  The  judge, 
being  doubtful  on  the  affidavits  used  whether 
there  had  been  any  breach  of  the  contract  within 
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the  jurisdiction,  refused  the  application,  but 
ordered  that  the  plaintiff's  claim  should  be 
limited  to  the  recovery  of  the  price  of  goods  in 
respect  of  which  it  might  appear  at  the  trial  that 
the  writ  could  have  been  properly  served  out  of 
the  jurisdiction : — Held  (reversing  the  judgment 
of  the  Queen's  Bench  Division),  that  tiie  order  of 
the  judge  at  chambers  was  rightly  made.  Thomas 
V.  Duchess  Dowager  of  Hamu^ton        C.  A.  692 

Appeal — Court  of  Appeal— Criminal  cause 

or  matter — Special   case  stated  under 
Summary  Jurisdiction  Act  -     344 

See  Highway.    2. 

Trial  at  bar — Prerogative  of  Crown — Action 

against   Board   of  Trade — Change   of 
venue  -  -  -  -     Qsg 

See  Cbown. 
FBHTOIPAL  and  AOEKT — insurance  (Marine) 
— Concealment  —  Broker  employed  by 
assured,  but  not  broker  through  whom 
policy  effected        -  -  -     503 

,  See  Insurance  (Marine). 

FBHTOIPAL  and  SUBETT— indemnity  against 
covenant  to  leave  premises  in  repair — 
Bankruptcy  of  surety  during  term — 
Liability,  present  or  future,  certain  or 
contingent   -  -         -  -     770 

See  Landlord  and  Tenant.    2. 
PWOBITT  — Debts —  Wages  or  salary  — Four 
months  before  receiving  order — Bank- 
ruptcy -  -  -  -         4 
See  Bankruptcy.    13. 
PBISOH— Cbmint/to7  to,  of  Unqualified  Person 
actinq  at  SoUoitor — Treaiment  in  Prison — •*  Cri- 
minal Prisoner"  Meaning  of-— Solicitors  Acts  (6  ifc  7 
Viet  0.  73),  M.  2.  32  (23  &  24  VicL  e.  127),  s,  26 
—Prison  AcU  (28  d:  29  Via.  c.  126),  ss.  4,  67 
(40  d:  41  Viet,  e.  21X  «.  41.]    A  person  committed 
to  prison  under  6  &  7  Vict.  c.  73,  s.  32,  and  23  &  24 
Vict  0. 127,  s.  26,  for  acting  as  a  solicitor  though 
not  duly  qualified,  is  not  a  **  criminal  prisoner  *' 
within  28  &  29  Vict,  c  126,  s.  4»  which  enacts 
that  **  criminal  prisoner  shall  mean  any  prisoner 
charged  with  or  convicted  of  %  crime/'    Such  a 
prisoner  is  a  person  imprisoned  under  a  rule  or 
order  of  Court  within  40  &  41  Vict.  c.  21,  s.  41, 
and  is  therefore  entitled  to  be  treated  as  a  mis- 
demeanant of  the  first  division  pursuant  to  28  &  29 
Vict.  c.  126,  s.  67,  which  provides  that  such  a 
misdemeanant  shall  not  be  aeemed  to  be  a  crimi- 
nal prisoner  within  the  meaning  of  that  Act. 
Osborne  v.  Milman  -         -         -         -     514 
FJUV1LS0E— Solicitor—- Privilege   to   be    sued 
only  in  High  Court— Mayor's  Court  708 
Sie  PRAcnoE.    14. 
FBGOV — Bankruptcy — Unreasonable  rejection  by 
trustee— Costs         -          -  -     488 
See  Bankruptcy.    14. 

BAILWAY — Passenget's  Luggage — Luggage  to 
accompany  Passenger — Delivery  to  Porter — Loss 
by  Negligence  of  Porter — Liability  of  Company.'] 
The  female  plaintiff  arrived  at  a  station  on  the 
defendants'  rallwav  forty  minutes  before  the  time 
at  which  the  tiam  by  which  she  intended  to 
travel  was  to  start     She  had  a  bag  and  two 
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other  articles  of  Inggage,  which  a  porter  took 
into  the  station.  She  saw  the  two  labelled,  and 
told  the  porter  she  wished  the  hag  to  be  put 
in  the  train  with  her,  and  asked  if  it  would  be 
safe  to  leave  it  with  him.  He  replied  that  it 
would  be  quite  safe,  and  she  then  went  to  meet 
her  husband  and  get  a  ticket.  They  returned 
together  in  ten  minutes  and  found  that  the  two 
labelled  articles  had  been  put  into  the  van  but 
that  the  bag  was  not  forthcoming.  At  the  trial 
in  the  county  court  the  judge  found  that  the 
porter  had  been  negligent  in  not  being  in  readi- 
ness to  put  the  bag  into  the  carriage  on  the  return 
of  the  female  plaintifl^  and  that  the  defendants 
were  liable  for  its  loss:— ^eU  (by  Lord  Esher, 
M.R.,  and  Lindley,  L. J.,  Lopes,  L.J.,  dissentiente) 
that  there  was  evidence  to  warrant  the  judge  in 
finding  that  the  bag  was  entrusted  to  the  porter 
for  the  purpose  of  the  transit,  and  not  to  be  taken 
charge  of  while  the  journey  was  suspended,  and 
that  he  was  acting  within  the  scope  of  his  autho- 
rity in  taking  cha^  of  it— -By  Lord  Esher,  M.R., 
that  so  long  as  passenger's  luggiige  Intended  to  be 
taken  in  the  train  with  the  passenger  is  in  the 
custody  of  a  porter  for  the  purpose  of  the  transit, 
either  at  the  commencement  or  conclusion  of  the 
journey,  the  railway  company  are  oonmion  car- 
riers of  it,  but  that  while  it  is  in  the  carriage  and 
partially  under  the  control  of  the  passenger,  the 
railway  company  are  not  common  carriers,  but 
are  liable  as  carriers  for  negligence  only. — Berg- 
heim  v.  South  Eagtem  By.  Co.  (3  C.  P.  D.  221) 
explained.  Bunoh  v.  Great  Western  Railway 
CovPANT  -         -         -         -     0.  A.  216 

SAILWAY  G0]niIS8I0]naUI~i^)e«taZ  Cau^ 
Appeal  from  Divisional  Court  to  (he  Court  of 
Appeal— Judicature  Aet^  1873  (36  A  37  Viet. 
€.  66),  «.  45—"  Passing  of  the  Aot.^']  No  appeal 
lies  to  the  Court  of  Appeal  from  a  decision  of 
a  Divisional  Court  on  a  special  case  stated  by  the 
Railway  Commissioners  under  s.  26  of  the  Regu- 
lation of  Railways  Act,  1873.  Hall  v.  LoimoN, 
Brighton,  &  South  Coast  Railway  Cohpant 

[0.A.S80 

]&AILWAY— Land  injuriously  affected— Lands 
and  Railways  Clauses  Consolidation 
Acts— Easement — Way  of  necessity  IS 
See  Compensation. 

BATS— Ship— Damage  to  goods — Bill  of  lading 
— ^Exceptions — Dangers  and  accidents 
of  the  seas   -  -  -  -     670 

SeeBBip, 

BECITAL— Agreement— Insufficient  statement — 
Bill  of  sale  -  -  -  -       77 

See  Bill  of  Sale.    5. 

BEOISTBAB  —  County  court  —  Bankruptcy  — 
Order  of  Divisional  Court — Refusal  to 
carry  out  order  of  CJourt  of  Appeal — 
Procedure  to  compel  obedience  -  889 
See  Bankruptcy.    15. 

BEGISTBATIOK  —  Deeds  —  Middlesex  —  Fees 
chargeable — 7  Anne,  c.  20  -     788 

See  Middlesex. 


BESTITUnOH— Criminal  law— (Sooda  obtained 
by  false  pretences — Proceeds  of  sale — 
24  &  25  Yict.  c.  96,  ss.  1, 100  -  696 
See  Cbiminal  Law.    3. 

BETUBVIKO   OFFICEIt— Charges— Taxation — 
County  court— Application  to  registrar 
See  Pabliament.    2.  [788 

Costs— Taxation— Registrar  of  county  court 

—Jurisdiction  to  review  taxation         96 
See  Pabliament. 

BTILES:— 


-  Order  m.,  r.  6  (T) 
^60  Pbactice.    15. 

-       97 

-  Order  71.,  rr.  1,  2 

See  Pbactice.    16. 

-     6M 

-  Order  VUI.,  r.  1 

See  Pbactice.    16. 

-     6t4 

■  Order  IX.,  r.  6  - 

See  BANKBT7P1X3Y.      4. 

-     7M 

Order  XI.,  r.  1  (o)  and  (e)       - 
See  Pbactice.    17. 

-     421 

-r.l(e)      . 

See  Pbactice.    18. 

-     892 

Order  XVL,  r.  1 

See  Pbactice.    4. 

•     928 

Order  XLII.,  r.  10 

See  Bankbvptcy.    4. 

-     788 

Order  LIY.,  rr.  IS,  21   - 

See  Pbactice.    10. 

-     128 

Order  ivn.,rr.  8,11    - 
See  Pbactice.    10. 

-     118 

Order  LVIII.,  r.  4 
i6^  Pbactice. 

-     682 

r.  18          -         .         . 

See  Banebuptcy. 

-     881 

Order  LIX.,  rr.  9, 10     - 
See  Pbactice.    6. 

-     781 

Order  LXIY.,  r.  7 
See  Pbactice.    16. 

-     9M 

Order  LXV.,  r.  1 
See  Pbactice.    5. 

-     878 

•  Judgment — Elegit — Sale  of  land 
See  Judgment  Cbeditob. 


-     748 


8ALE  OV  GOODS— Property  obtained  by  false 
pretences— Pledge  to  innocent  party- 
Bale  by  him — (%nviotion  of  frandident 
pledgor— Power  to  order  restitution  of 
proceeds  of  sale      -  -         -     fiM 

See  Cbiminal  Law.    8. 

SCHOOL  BOARD— Election— Vote  by  ballot- 
Validity  of  ballot  papers  -  -  808 
See  Elementaby  Education. 

Poor-rate— Occupation  of  schools — ^Rateable 

value  -  -  .  .     7SS 

See  Poob-bate.    3. 

SECURITY  FOB  COSTS— Appeal— Bankruptcy- 
Increasing  amount  of  deposit—"  Special 
circumstanced"  ...  35X 
See  Banebuptcy. 

SEDirCTIOK— Administering  druga  to  proeoie 
abortion— Pleading  -  -       98 

See  Pbactice.    13. 

SEEZXTBE— Bill  of  sale— Goods  in  public  high- 
See  Bill  or  Sale.    12. 
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8SPABATE  ESTATE — General  power  of  appoint- 
ment— ^Married    woman   trading  sepa- 
rately from  her  husband — Bankruptcy 
See  Bankbuftct.    9.  [621 

Restraint    upon    anticipation  —  Judgment 

summons — Proof  of  means  -     147 

See  Hl^BBAND  AMD  WiFE. 

■  Settlement — General  power  of  appointmo&t 
— ^Bankruptcy        -  -  -     167 
See  Bankbuftot,    8. 
8EBYI0S — Out  of  jurisdiction — Company  with 
registered  oflSce  in  Scotland— ^Action  for 
breach  of  contract  -          -          -     421 
See  Pbactioe.    17. 
Out  of  jurisdiction — Concurrent  writ — ^En- 
largement of  time — Sole  defendant    644 
See  Pbactiob.    16. 
—  Out  of  jurisdiction — Order  limiting  plain- 
tiff's right  to  recover  at  the  trial        602 
See  Pbaotice.    18. 
BSSSIOHS  —  Appeal  —  Notice  —  Bastardy  — 
Grounds  of  appeal  -          -          -       49 
See  Babtabdy. 
SSTTLEICBHT — Intent  to  defeat  or  delay  credi- 
tors— Pending  action         -          -     290 
See  Bankbuftcy.    11. 
Invalidity— Bankruptcy — Majority  of  credi- 
tors opposed  to  litigation — Proceedings 
in  name  of  trustee— Indemnity   -         1 
See  Bankbuptcy.    10. 
Life  estate — Forfeiture  in  event  of  bank- 
ruptcy or  alienation           -          -     276 
See  Bankbuftcy.    7. 

Poor  law— Widow        -  -  -817 

See  PooB  Law. 
BSWZBIKG  AHD  FAVIH0— Street— Apportion- 
ment of  expenses — Right  to  dilute  lia- 
bilify  before  justices         -  -     107 

See  Local  Govebnuent  Acts.    4. 

Street^Public  Health  Act,  1875,  ss.  4, 150, 

257 — Anportionmont  of  expenses— How 
far  concluslvo         -  -  -       80 

See  Local  Goyebnment  Acts.  5. 
SHIP — Charierparty—Bill  of  Lading— Exeeptione 
— *'  Dangen  and  AecidenU  of  the  Seas  " — Damage 
caused  Iw  Rats,']  A  ship  was  chartered,  and  a 
cargo  shipped,  under  a  charterparty  and  bills  of 
lading  whtch  excepted  *<  dangers  and  accidents  of 
the  seas."  During  the  voyage  the  cargo  was 
damaged  by  sea-water  escaping  from  a  pipe  on 
board  the  ship,  owing  to  the  pipe  having  been 
gnawed  through  by  rats. — In  an  action  by  the 
owners  of  the  cargo  against  the  shipowners  to 
recover  the  amount  of  the  dama^  so  caused : — 
Sdd^  that  the  damage  was  not  within  the  excep- 
tion, and  the  defendants  were  liable.  "Pakdobf 
V.  Hamilton     -         -         -         -     0.  A.  670 

2.  Charterparty — BtU  of  Lading — How 

far  controUingCharterparty — Measure  of  Damages 
— Advanced  Preight  subject  to  Insurance."]  In  an 
action  against  a  shipowner  by  the  vendor  of 
goods  sold  **  to  arrive  "  for  the  loss  of  the  goods, 
the  measure  of  the  damages  is  the  price  at  which 
the  goods  were  sold  and  not  the  market  price  at 
the  port  of  destination  on  the  day  on  which  the 
ship  would  in  due  course  have  arrived. — ^A  cargo 
of  seed  was  shipped  bv  the  plaintiffs  on  the 
Vol.  XVIL— Q.  B.  D.*  3 


SHIP— ^Ofi^inued. 

defendants'  ship  under  a  charterparty  which  pro- 
vided, inter  alia,  that  the  master  was  to  sign  bill 
of  lading  at  any  rate  of  freight,  and  as  customary 
at  port  of  loading,  without  prejudice  to  the 
stipulations  of  the  charterparty ;  sufficient  cash 
for  ship's  disbursements  to  be  advanced  if  required 
to  the  captain  by  charterers  on  account  of  freight, 
subject  to  insurance  only.  The  bill  of  lading 
contained  an  exception,  which  was  not  in  the 
charterparty,  protecting  the  owners  from  liability 
for  any  act,  neglect,  or  default  of  the  master. — 
Money  was  advanced  under  the  charterparty  at 
the  port  of  loading  for  disbursements.  The 
plaintiffs  did  not  insure  this  sum.  The  cargo  was 
lost  by  the  negligence  of  the  master : — Held,  that 
the  defendants  were  liable,  that  the  clause  in  the 
bill  of  lading  limiting  their  liability  could  not 
control  the  contract  contained  in  the  charter- 
party,  but  that  the  plaintiffs  were  not  entitled  to 
deduct  from  the  freight  due  to  the  defendants 
the  sum  advanced  suoject  to  insurance,  for  that 
the  meaning  of  that  clause  was  that  the  ship- 
owners were  to  allow  to  the  shippers  a  sum 
equal  to  the  premium  payable  on  the  insurance 
of  the  advanced  freieht,  and  that  the  plaintiffs 
could  not,  if  they  md  not  insure,  deduct  the 
money  so  advanced  from  the  freight  due  to  the 
defendants.    Boix)conachi  r.  Miluubn  Bbothebs 

[816 

Detention  for  survey — ^Action  against  Board 

of  Trade— Bight  to  trial  at  bar  -     658 
See  Gbowk,  Pbbbogative  of. 

SOLIOITOBr— Privilege  to  be  sued  only  in  High 
Court— Mayor's  Court  -  -  708 
See  Pbactice.    14. 

Unoualified  person — Committal  to  prison — 

Treatment  in  prison  -  -     514 

See  Pbison. 


STATU  TJsS  :— 
22Hen.  8,c.  5       -          -          - 
See  Bbidoe. 

-     424 

13Eliz.c.5           -         .          - 

See  BANKBtPTCY.     11. 

-     290 

7  Anne,  c.  20 

See  Middlesex. 

-     788 

6  Geo.  4.  0.  81,  s.  26 

See  Licensing  Acts. 

-     182 

4  &  5  Wm.  4,  c.  85,  s.  17  - 

See  Licensing  Acts. 

-     182 

5  &  6  Wm.  4.  c.  50,  s.  21  - 
See  Bbidge. 

-     424 

„.  w,  95 

See  Highway.    2. 

-     344 

6  &  7  Wm.  4.  c.  96,  s.  1     - 

See  POOB-BATE. 

-     651 

6&7Vict.  0.73,83.2,32- 

See  Pbison. 

-     514 

7  &  8  Vict.  c.  101,  s.  4       - 
See  Bastabdy. 

-       49 

8  &  9  Vict  c.  16,  s.  135     - 
See  Pbactice.    17. 

-     421 

8  &  9  Vict.  c.  18,  s.  63      - 
See  Compensation.    2. 

-     447 

B.68      .         .         - 

See  Compensation. 
0 

-       12 
2 
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STATUTES—  continued. 
8  &  9  Vict.  c.  20.  88,  6, 16  -  -  -       IS 

See  Ck>MPENdATION. 

10  &  11  Vict  c.  15,  B.  14   -  -  -     619 

See  Gas  Coupant. 

10  ft  11  Vict  c.  17,  8S.  28,  32      -  -     476 

See  Watbbwobk». 

15  &  16  Vict  c.  84,  P.  20  -  -  -     47* 

See  Watbbwobks. 

17  &  18  Vict  c.  104,  Parte  VI.  and  VII.    7W 
See  Neglioenob. 

17  &  18  Vict  c.  125.  8. 15  -         -     114 

See  Local  Gotebkhent  Acts. 

18  &  19  Vict  c.  120.  8. 105  -  -     21S 

See  Landlobd  and  Tenant.    3. 

20  ik  21  Vict  c  85,  88.  83,  52       -         -     718 

See  Bankbuftct.    6. 
23  Vict  c.  27.  8. 19  -  -         -     18S 

See  LiCENBiNO  Acts. 
23  4  24  Vict.  c.  38-  -         -  -     748 

See  Judgment  Gbeditob. 

23  &  24  Vict  0.  127,  8.  26  -  -     514 

SeeFBJBOV. 

24  ft  25  Vict  c.  96,  88. 1. 100      -  -     59S 

See  Gbocihal  Law.    3. 

24  ft  25  Vict  c.  100,  8.  20  -  -  -     869 

See  Gbiminal  Law.    4. 

25  ft  26  Vict.  c.  61,  8.  18   -         -         -     344 

See  Highway.    2. 

8.39      -  -         -         -     884 

See  HiGBWAT. 

25  ft  26  Vict  c.  102,8.96-  -  -     212 

See  Landlobd  and  Tenant.    3. 

26  ft  27  Vict.  c.  29,  8.  6    -  -  -     827 

See  Cbdonal  Law.    2. 

27  ft  28  Vict  c.  112  -  -  -     748 

See  Judgment  GBEDiron. 

28  ft  29  Vict  c.  104,  s.  46  -  -     668 

See  Cbown. 
28  ft  29  Vict  c.  126,  8s.  4,  67       -         -     614 
See  Pbison. 

30  ft  31  Vict  0.  35,  88.  6,  7  -  -     828 

See  Gbiminal  Law. 

30&  31  Virt  c.  84,  8.  31    -  -  -      191 

See  Vaccination. 
30  &  31  Vict  c.  142,  8.  5  -  -  -     806 

See  Pbactice.  3. 
32  &  33  Vict.  c.  27,  88.  8,  19        -  -     786 

iS^lNN. 

32  *  33  Vict  c.  62,  8.  6     -  -  -     147 

See  Husband  and  Wife. 
.  -  -     718 

See  Bankbuftct.    6. 
f«.  27      -  -  -  -     488 

See  Bankbuftct.    14. 
32  &  33  Vict  c.  67,  8.  4     -  -  -     788 

See  Poob-bate.    3. 

s.  33       -  -  -  -     894 

"See  Metbopolis. 
32  ft  33  Vict  c.  71,  Bs.  4, 15        -  -     621 

'  •  Sec  Bankbuftct.    9. 
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32  ft  33  Vict  c  71.  8  31  -  -  -     7T0 

See  Landlobd  and  Tenant.    2. 

83  ft  34  Vict  c.  29,  8.  4,  sab-e.  4,  8.  7    -     766 

Seehnx. 

33  ft  34  Vict  c.  78  -         -         -         -     US 

See  Tbamwat. 

84  ft  35  Vict,  c  113,  88. 17,  24    -  -     476 

See  Watebwobks.    2. 

85  ft  36  Vict  o.  33,  Sched.  IL     -         -     SOS 

See  Elementabt  Eddcation  Acts. 


86&37Victo.66- 

See  Pbactice.    6. 

- 

TSl 

8.  25,  sub-s.  6  - 

See  Pbactice.    2. 

- 

44S 

36  A  37  Vict  c.  66,  8.  45  - 

See  Bailwat  GoMMnsiONEB^. 

- 

SSO 

8.  47      - 

See  HiOHWAT.    2. 

- 

S44 

8.49      -         -         - 

See  Pbactice.    5. 

- 

S7S 

36  ft  37  Vict  c.  86,  Schod.  11.     - 

806 

38  ft  39  Vict  c.  55  - 

See  Local  Goybbnment  Acn. 

- 

114 

M.  4,150,257  - 

See  Local  Gotebnment  Actb. 

88.  5,  10. 12,  264,  341  - 

See  Local  Gtotebrment  Actb. 


US 


88  ft  89  Vict  0.55.  88. 94,  95, 96         -         6S4 
See  Local  Goybbnment  Acts.    2. 


38  ft  89  Vict.  c.  77 
See  Pbactice. 

38  ft  39  Vict  c.  84,  8.  4     - 
See  Pabllament. 


98 

-  -  -     788 

See  Pabliament.    2. 

38  ft  89  Vict  c.  55,  8. 150  -  -  -     107 

See  Local  Ootebnmeht  Acts.    4. 

39  ft  40  Vict  c.  61,  8.  35    -         -  -     S17 

See  PooB  Law. 

39  ft  40  Vict  c.  80,  8.  10   -  -  -     668 

See  Gbown. 

40  ft  41  Vict.  c.  21,  8.  41   -  -  -     514 

See  Pbison. 

41  &  42  Vict  c.  31,  88.  8.  4  -  -     690 

iS06  Bill  of  Sale.    11. 
8.8        ....     904 

See  Bill  of  Sale.    2. 
8.10      -         -         -         -       74 

See  Bill  or  Sale.    10. 
41ft42Victc.  77,88.3.4, 7       -  -     864 

See  High  WAT. 
88. 3,  5,  7,  10    -  -  -     844 

See  HiQUWAT.    2. 

42  ft  43  Vict,  c  49,  s.  31,  sob-s.  2  -       49 

See  Bastabdt. 

43  ft  44  Vict  c  42  -  -  -  -     182 

See  Masteb  and  Sebtant.    4. 

8.  1,  sub-B.  1     -         -  -     414 

See  Masteb  and  Sebvant.    2. 
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48  &  44  Vict.  0.  42,  8. 1,  rob-s.  1  -         -     187 

See  MAflTBB  AKD  SXBYANT.     8. 

44  &  45  Vict  c  41,  as.  2, 7  -         -     859 

See  Bill  of  Balk.    3. 

45  A  46  Yiot.  o.  43,  88.  3,  9  -  -     680 

'  iSe0  Bill  or  Sals.    11. 
88.4,8,9  -         -         -     408 

See  Bill  of  Balk.    6. 
88.4,11-         -         -         -       74 

See  Bill  of  Salb.    10. 
88.7,9  .         .         -         -     459 

See  Bill  of  Balk.    9. 
*         -         -         -     484 

iS^BlLLOF.BALX.     4. 

88.7.9,13        -         -         .     859 

See  Bill  of  Salx.      3. 
8.9        -         -         -         -       77 

See  Bill  of  Balk.    5. 
....       80 

See  Bill  of  Bale.    8. 
....     804 

See  Bill  of  Sals.    2. 
■ ....     886 

See  Bill  of  Balk.    7. 
8.13       -         .         -         -     884 

See  Bill  of  Sale.     12. 

45  ft  46  Yiot.  e.  50, 8. 11, 8ab-8.  8,  s.  51  -       44 
See  MuNiOEPAL  Elsotion. 

45  &  46  Vict  0.  75,  B.  1  ;  -         -         -     147 

See  Husband  and  Wifb. 

8ab-8. 2    -         -         -     177 

See  Husband  and  Wifb.    2. 

sab^  5  -         -         -     581 

See  Bansbuftot.    9. 

See  Banxbuftot.    8. 

46  ft  47  Yiot.  c.  51. 88.  3,  6»  53     - 

See  Cbuonal  Law.    2. 


46  ft  47  Yiot  o.  52,  8.  4,  sab-s.  1  ig) 
See  Bankbuftct.    2. 

See  Banxbuftot.    3. 

See  BANKBUPTcnr.    4. 

Bched.  IL,  IT.  12, 13  - 

See  Bankbuftot.    12. 

88.18.27,168  - 

See  Bankbuftct.    16. 

88. 18,  28  -         - 

See  Bankbuftct.     17. 

8.24       .  -  - 

See  Bankbuftct.  8. 
BB.  40,  70  (8ub-8.  3),  101 

See  Bankbuftct.  13. 
88.  44, 152 

See  Bankbuftct.  9. 
8.45       -  -  . 

See  Bankbuftct.  5. 


167 
887 
808 


-  857 

-  756 

-  788 

-  888 

-  844 

-  167 


-  581 

-  188 
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STATUTES — eorUinued, 
46  ft  47  Vict  0.52,  8. 47    -         -         -     890 

See  Bankbuftct.    11. 
8.89       -         -         -         -     488 

See  Bankbuftct.    14. 
8.  97  (8ab-8.  3),  8.  104,  snb-s.  2  (o) 

(h) 875 

^e  Bankbuftct.    7. 
8.103,8ab*5-         -         -     718 

See  Bankbuftct.    6. 

46  ft  47  Yiot  o.  61,  sa.  49,  50,  51,  52,  and 
2nd  Bched.  -  -  -  -  714 
^90  Landlobd  and  Tenant. 

47ft48Yicto.9,8.2  ...  875 
See  Bankbuftct.    7. 


47  ft  48  Vict.  e.  41,  8.  2     - 
See  Building  Socixtt. 


See  BuiLDiNO  BoaxTT. 

47  ft  48  Yiot  0. 43,  88.  4,  6 
See  Babtabdt. 

47ft  48  Yiot.  c  61 - 

See  Pbaotiob.    6. 

48  ft  49  Yiot  0.  69,  8. 10   - 
See  liALicious  Pbosbcution. 


66 


809 


731 


888 


8TBXET — ^Improvement  expenses — Appointment 
by  Borreyor,  how  far  oonclasiye— Excess 
of  jnrisdiotiott  -  -  ->  80 
See  Local  Goyxbnhbnt  Aotb.    5. 

Improvement  expenses — Apportionment — 

Bif(ht  to  dispute  liability  before  jnstioes 
See  Local  Govebnment  Acts.    4.    [107 

SUICXOHS  —  Yaocination  —  Non-appearanoe  of 
parent— Power  to  make  order  -  181 
See  YACCiNAnoN. 


Tins,  .  OOXFUTATIOH  OV  —  Bankroptcy  — 
Priority  of  debts  —  Wages  or  ptlary — 
Four  months  before  date  of  receiving 
order  -----  1 
See  Bankbuftct.    18. 

TOST— Wrongs  committed  by  wife  after  maniaffe 
— Liability  of  husband  —  Married  ^o- 
men*8  Property  Act,  1882  -  -  177 
See  Husband  and  Wife.    2. 

TRADSB  —  Bankruptcy  —  Accounts^  mode  of 
keeping  -  ...  844 
See  Bankbuftct.   17. 

TSLAMWAY—Liabilily  for  Accident— Tratnuaye 
Act,  1870  (33  dt  34  Vict.  c.  78)—"  Act  or  <fc/a«tt.*'] 
The  General  Tiamways  Act,  1870  (33  ft  34  Yiot 
o.  78),  regulating  Tramway  companies  authorized 
by  statute  to  use  tramcars  in  tne  public  streets, 
enacii  by  s.  55  that  '*  The  promoters  or  leasees,  as 
the  case  may  be,  shall  be  answerable  for  all  acci- 
dent, damages,  and  injuries  happening  through 
their  act  or  default  or  through  the  act  or  defa^t 
of  any  person  in  their  employment  by  reason  or 
in  consecmance  of  any  of  their  works  or  carriages. 
.  .  .'* : — Meld,  that  s.  55  applies  only  to  a  wron^ul 
act  or  de&ult,  and  does  not  make  the  promoters  or 
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TRAXWAY— con^tnued. 

lessees  answerable  for  mere  accident  caused  with- 
out negligence  by  their  use  of  tramcars.  Brockle- 
HURST  V.  Makchesteb,  Bubt,  Rocbdale,  and 
Oldham  Steam  Tbamwats  Company       -     118 

TBIHITY  HOirSE— How  far  department  of  Crown 
— ^Liability  for  negligence  -     785 

See  NSQLIGENOE. 

TBOVEB— Oonrernofi— Post  Office  Order  cashed 
through  BankerB — Negotiable  Ingtrument  —  Et' 
toppel']  Tho  plaintiffs  banked  with  the  defen- 
dants. It  was  the  duty  of  the  plaintifiis'  secretary 
to  pay  all  moneys  received  by  him  on  behalf  of 
the  plaintiffs  into  the  defendants'  bank  to  the 
credit  of  the  plaintiffs.  The  secretary  without  the 
knowledge  of  the  plaintifEa  kept  SfU  account  at  the 
defendants'  bank.  He  paid  into  the  defendants* 
bank  to  his  own  credit  certain  post  office  orders 
belonging  to  the  plaintiffs  which  the  defendants 
subsequently  cashed.  The  Post  Office  regula- 
tions with  regard  to  post  office  orders  provide  that, 
when  presented  for  payment  by  a  banker,  they 
shall  be  payable  without  the  signature  by  the 
payee  of  the  receipt  contained  in  the  order,  provided 
the  name  of  the  banker  presenting  the  order  is 
written  or  stamped  upon  it : — Held,  that  there  had 
been  a  wrongful  conversion  of  the  poet  office  orders 
above  mentioned  by  the  defendants ;  and  that  the 
regulations  of  the  Poet  Office  with  regard  to  the 
payment  of  post  office  orders  present^  through 
bankers  did  not  give  to  those  mstruments  in  the 
hands  of  bankers  the  character  of  instruments 
transferable  to  bearer  hj  delivery  so  as  to  bring 
the  case  within  the  doctrine  of  Goodwin  v.  Bdbaris 
(1  App.  Cas.  476),  and  thus  give  the  defendants 
a  good  title  to  the  post  office  orders  independently 
of  the  authority  given  to  the  plaintiffs'  secretary. 
Fine  Abt  Soctxtt  v.  Union  Bank  of  London, 
Limited  -  -  -  -  -  0.  A.  706 
TBTI8TEE— Bankruptcy  — Refusal  to  take  pro- 
ceedings— Sight  to  use  name — Indem- 
nity against  -  -  -  1 
'See  Bankbuftct.    10. 


YkOClSATlOlt^Vaecifiation  Act,  1867  (30  d:  31 
Vict,  c.  84),  «.  31 — SummoM—De/auU  of  Appear- 
ance  of  Parent  —  Potoer  to  make  Vaccination 
Order,]  By  the  Vaccination  Act  of  1867  (30  &  31 
Vict  c.  84),  B.  31,  upon  an  information  that  a 
notice  to  the  parent  of  a  child  to  procure  its 
being  vaccinated  has  been  disregarded,  a  justice 
mav  summon -such  parent  to  appear  with  the 
child  before  him,  and  '*  upon  the  appearance"  the 
justice  must  make  an  oraer  directing  such  child 
to  be  vaccinated.  By  s.  33,  the  11  &  12  Vict 
c.  43  (Jervis's  Act),  except  s.  11  thereof,  shall 
apply  to  all  proceedings  to  be  taken  under  the 
Act : — Heldj  that  an  order  for  the  vaccination  of 
a  child  may  be  made  under  s.  31  of  the  Vaccina- 
tion Act,  1867,  on  a  parent  duly  summoned  even 
when  he  has  failed  to  appear  upon  the  summons. 
The  Queen  v.  A  Justice  fob  the  Cinque  Pobts 
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VALITATIGH  LIST— Metropolis— Appeal  to  ge- 
neral assessment  sessions — *'  Unfairness 
or  unsoundness  of  valuation  "  -  894 
See  Mstbopolis. 


VEHDOB  JLKD  FUBOEASSS— Equitable  mort- 
gage— ^Elegit — Registration  of  judgment 
—"Sale  of  land  -  -  -  74a 
See  Judgment  Cbedtiob. 

VSKUE — Change  of — Action  against  Board  of 
Trade— Prerogative  of  Ciown  -  8dS 
iSeeCBOWN. 

W ATEBWOBXS  —  Highicay — ^u  Manes  —  Fire- 
vlftg — Wearing  away  of  Boad.']  A  fire-plug  hid 
oeen  lawfully  fixed  in  a  highway  by  the  defen- 
dants. Originally  the  top  of  the  fire-plug  bad 
been  level  with  tlie  pavement  of  the  highway,  but 
in  consequence  of  ue  ordinary  wearing  away  of 
the  highway  the  fire-plug  projected  half  an 
inch  above  tne  level  of  the  pavement  The  uie- 
plug  itself  was  in  perfect  repair.  The  plaintiff, 
whilst  passing  along  the  highway,  fell  over  the 
fire*plug  and  was  hurt : — HeJd^  that,  as  the  fire- 
plug was  in  good  repair,  and  had  been  lawfully 
fixed  in  the  highway,  no  action  by  the  plaintiff 
would  lie  against  the  defendants.— Kent  ▼.  Wor- 
thing Local  Board  (10  Q.  R  D.  118)  comment«d 
on.    MooBE  v.  Lambeth  Watebwobxj  Compaxt 

[C.A40 

9. Water  Con^pany^Power  of,  to  do  Warh 

in  a  Street^Waterworke  Clauees  Act,  1847  (10  A 
11  Vict,  c.  17),  8$,  28,  Si—MetropolU  WaitrAet, 
1852  (15  &  le  VicL  c  84),  ».  2&-Mdropolu 
Water  Act,  1871  (34  dr  85  Viet  c  11S>  m.  17, 24.] 
The  28th  section  of  the  Waterworks  dauses  Act, 
1847,  provides  that  the  undertakers  may  open  and 
break  up  the  soil  and  pavement  of  streets  within 
their  district  and  lay  aown  and  place  pipes,  con- 
duits, service  pipes,  and  other  works  and  enginet, 
and  do  all  other  acts  which  they  shall  from  time 
to  time  deem  neoessary  for  supplying  water  to  the 
inhabitants  of  the  district  The  82nd  section  of 
the  same  Act  provides  that,  when  the  undertaken 
open  or  break  up  the  road  or  pctvement  of  any 
street  they  shall,  with  all  convenient  speed,  com- 
plete the  work  for  which  the  same  shall  be  broken 
up  and  fill  in  the  ground  and  reinstate  and  make 
good  the  road  or  pavement  so  opened  or  broken 
up.— JTeW,  that  the  power  given  by  the  28th 
section  includes  any  works  which  the  undertaken 
may  deem  neoessary  for  the  purpose  of  regulating 
the  supply  of  water,  and  is  not  confined  to  the 
laying  down  of  apparatus  underground,  bat 
enables  the  undertaKers  to  place  such  works  on 
the  surface  of  the  street  as  may  not  be  iacon- 
sistent  with  the  substantial  reinstatement  of  the 
road  or  pavement  in  its  previous  condition  or 
create  a  nuisance ;  and  therefore  that  a  water  com- 
pany was  authorized  by  the  section  to  place  in  the 
pavement  of  a  street  covers  or  guard  boxes  to 
protect  stop-valves  placed  for  the  purpose  of  regu- 
lating the  supply  of  water  in  the  oommuoication 
pipes,  by  whicn  water  was  supplied  to  premises 
in  the  street,  such  covers  or  guard  boxes  not 
creating  a  nuisance  or  being  inconsistent  with  the 
substantial  reinstatement  of  the  pavement  ^^sr 
London  Watebwobks  Oompakt  v.  The  Vestbt 
OF  St.  Matthew,  Bethnal  Gbeem    -  C.  A.  475 

Poor  rate— Principle  of  assessment— Land 

occupied  by  local  authority  for  public 
purposes      -  -         -         -    8M 

/SicePoOB-BATE.     2. 
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WATWMU>EK— Highway— Snmmaiy  proceed-  j  WBTT—aonHnued. 


Service  out  of  jurisdiction — Company  with 

registered  office  in  Scotland— Action  for 
breach  of  contract  -  -  -     421 

See  Pbaotice.    17. 


ing  for  non-repair — Admisrion  of  lia- 

bifity  -  -  -  -     344 

See  Highway.    2. 
WOBDS—" Beneficial  owner"         -  -     269 

See  "Bill  of  Sale.    3.                              i 
u  Worka"  —  187    Service  out  of  jurisdiction — Order  linuting 

Si«  Master  Ini>Sk"bvast.    3.    "  ,  S'^^TiLIJ^"  i°«  "*'*'•*  "'^  *^,ao 

«»^-rm    T»  1    a      .  ^    *  .    .  J.  ^.         I  ^^«  Practice.    18.  [pw 

WBIT — Renewal — Service  out  of  jurisdiction —  1 

Concurrent  writ — Enlargement  of  time    Special  indorsement — Action  for  recovery  of 

-—Sole  defendant    -  -  -     644 ,  land  -----       97 

See  Practice.     16.  See  Practice.    15. 


Vol.  XVII.— Q.  B.  D.  3  P 


LONDON: 

PBIKTKD    BT  WILLIAM  CLOWXS  AND  SOUB,  LIMITED, 
STAMFOBD  6XBEET  AXD  CHABINQ  CB068. 


3  bios  obs  am  b7a 


r 


